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PROCEEDINGS 


HEARING OFFICER KENNEY: The hearing willbe in 
order. 

This is a hearing before the National Labor Relations 
Board in the matter of Ex-Cell-O Corporation, and Inter- 
national Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, UAW-AFL-CIO, Case No. 


25-RC-2670, pursuant to the order of the Board dated April 23, 
1965. 

The hearing officer conducting this hearing is William B. 
Kenney. The official reporter makes the only transcript of these 
proceedings, and all citations in briefs and arguments must refer 
to the official record. : 

In the event that any of the parties wish to make off- the- 
record remarks -- off the record a moment. 

(Discussion off the record.) 
HEARING OFFICER: In the event that any of the parties 


wish to make off-the-record remarks, request to make such 


remarks should be directed to the hearing officer and not to the 


official reporter. 

Statements of reasons in support of motions and objections 
should be specific and concise. Exceptions automatically follow 
all adverse rulings. Objections and exceptions may, upon 
appropriate request, be permitted to an entire line of questioning. 

It appears from the Board's order dated April 23, 1965, 

that this hearing is held for the purpose of taking evidence 
concerning Objection 1 and those parts of Objection 2 and 3 
which were overruled under Paragraph (f) of the Acting Regional 
Director's decision and certification of representation. 

In due course the hearing officer will prepare and file 
with the Board his report and recommendation in these proceed- 
ings, and will cause a copy thereof to be certified to all parties 
of record. The procedure to be followed from that point for- 
ward is set forth in the Board's Rules and Regulations, Series 8 
as amended, more particularly Section 102. 69 thereof. 

Will counsel for the Employer please state his appearance 


for the record? 


MR. McGUINESS: Kenneth C. McGuiness, of the firm of 
Vedder, Price, Kaufman & Kammholz, 1750 Pennsylvania Avenue, 
Washington, D. C. 


MR. STRAUSS: Stanley R. Strauss, same address, same 
firm. That is S-t-r-a-u-s-s. 

MR. GANNON: John S. Gannon, Ex-Cell-O Corporation, 
1200 Oakland Boulevard, Detroit, Michigan. 

HEARING OFFICER: Petitioner ? 

MR. MILES: For the Petitioner, Lynn G. Miles, 605 
Union Title Building, Indianapolis, Indiana; and Lew Strickland, 
1701 West 18th Street, Indianapolis. 

HEARING OFFICER: Are there any more appearances ? 

MR. MILES: That is complete for the petitioner. 

HEARING OFFICER: For the Regional Office? 

MR. LANKER: Appearing for the Regional Office, Mr. 
Arthur G. Lanker, 150 West Market Street, Indianapolis, Indiana. 

At this time -- 

HEARING OFFICER: Just a minute. 

Are there any other appearances ? 

Let the record show no response. 

We will be in recess for just a minute, while I get a phone 


(Short recess. ) 
HEARING OFFICER: On the record. 
Mr. Lanker ? 
MR. LANKER: At this time, Mr. Hearing Officer, I would 
offer into evidence the formal documents in this case. They have 


been marked as Board's Exhibit No. 1-a through 1-g, inclusive; 


1-g being an indexiand description of the entire exhibit. These 
formal papers have previously been shown to all the parties. 
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HEARING OFFICER: Is there any objection to the formal 
papers? 
MR. McGUINESS: No objection, Mr. Hearing Officer. 
We may want to add one or two other formal papers. ‘We 
will do that as Employer's Exhibits, some place along the line. 
HEARING OFFICER: All right. | 
There being no objection, General Counsel's Exhibit Nos. 
1-a through 1-g are admitted into evidence. : 
(The document above-referred to 
was marked Board's Exhibit Nos. 
1-a through 1-g for identification, 
and was received in evidence. ) 
MR. LANKER: Mr. Hearing Officer, I wish to state at 
this time, Iam here as a representative of the Regional Office 
to see that the evidence adduced during the investigation is ‘made 
available to the Hearing Officer. In pursuance of this function, 
I may ask some questions, and if necessary call witnesses. I 
want to say that Iam not here to support any preconceived posi- 
tion. My services are equally at the disposal of the hearing 
officer and all the parties. | 
Thank you. | 
HEARING OFFICER: I believe the employer filed the ob- 
jections in this case, and therefore the employer may proceed. 
MR. McGUINESS: All right, Mr. Hearing Officer. 
The employer calls Lewis Strickland. | 


LEWIS STRICKLAND 


was called as a witness by the Employer, and, being first duly 
sworn, was examined and testified as follows: | 

HEARING OFFICER: Give us your name and address, please, 
Mr. Strickland. 


DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Strickland, what is your 
present occupation? A. Iam an International Representative 
for the United Automobile, Aerospace and Agricultural Implement 
Workers of America, AFL-CIO. 

Q. And how long have you held that position ? 

A. For approximately 21 years. 

Q. And do you cover an area which includes Elwood, 
Indiana? A. Thatis correct. 

Q. What is the remainder of the area which you also cover? 
A. Well, the name of the area would be Region No. 3, which in- 
cludes Indiana and Kentucky. However, I cover only the area 
adjacent to Indianapolis. 

MR. McGUINESS: Mr. Hearing Officer, I recognize that a 

Representation case is not an adversary proceeding, and 
that the rules of evidence in a technical sense do not apply; 
but I would like to ask permission to examine this witness under 
Rule 43(b), as an adverse witness. 

MR. MILES: Now on which I would like to be heard. 

HEARING OFFICER: Yes. 

MR. MILES: There is no showing of any kind for this 
record -- this isn't a C case -- that this man is adverse. He 
chose to call him; he put him on. I think he should vouch for him. 
He shouldn’t be able at this time, until there is some showing to 
this hearing officer that this man is an adverse, unfriendly, 
unwilling, or uncooperative witness. There is no occasion for 


going the 43(b) route at this time. 


If it develops, I am sure the Hearing Officer would grant 
that permission. But at this time is no reason for taking this 
proceeding. He called him. He should vouch for him. 
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HEARING OFFICER: Mr. McGuiness, what is your theory 
under 43(b) ? 

MR. McGUINESS: Well, I don't think that we have to 
demonstrate that Mr. Strickland, who has testified that he is an 
International Representative for the Union in this case --I don't 
think he has to demonstrate his adverse position by testimony. 

I think the fact of his position with the Union is sufficient 
to come within 43(b). 

HEARING OFFICER: You think that he is on a par with a 
managing director, I believe the phrase is used, in 43(b) -- an 
officer ? 

MR. McGUINESS: Yes, he is ona par. Iam not sure — 
I don't believe managing director is used, and I am sorry I have 
forgotten the exact words, but I think he is a manager in the 


sense used in 43(b). I think a Union International Representative, 
or 2 Union Business Agent, it has frequently been held to be an 
adverse witness within the meaning of 43(b) in Board cases. 


HEARING OFFICER: I am personally inclined not to grant 
your motion at this time. It might develop that Mr. Strickland 
is adverse, in the other sense used in 43(b), at which time you 
can renew your request and go ahead and question him. But at 
this time I am inclined to deny your request. 

MR. McGUINESS: Well, I assume we have an exception to 
your ruling? 

HEARING OFFICER: Yes. 

Q. (By Mr. McGuiness) Mr. Strickland, as an inter- 
national representative of the UAW, were you in charge of the 
organizing campaign that was held in Elwood at the Ex-Cell-O 
Corporation in 1964? A. Yes, I was. 

Q. Of what did that campaign consist, Mr. Strickland? 
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A. That campaign consisted of the usual organization of 
the -- organizing the employees of Ex-Cell-O Corporation, in 
Elwood. 

Q. Lassume there were meetings of various kinds held 
with employees? A. There was no meetings. 

Q. There were no meetings at all? A. There was a 
meeting. 

Q. When was that meeting held? A. That meeting was 
held on -- it was a Sunday afternoon prior to the election, though 
I am not certain of the date. 

Q.  Ibelieve the election was held on Thursday, October 
22? A. That's correct. 

Q. And that meeting was the previous Sunday ? 

A. The previous Sunday. We would have to go back to the date 
on that. 

Q. The 18th, then, Sunday, October 18, was it not? 

A. Yes, that is right. 

Q. And that was the only meeting that was held? 

A. That was the only membership meeting thatI recall. There 
were meetings, of course, with committees of one or two or three 
people. 

Q. Now, I assume that there was solicitation of employees 
to sign Union authorization cards during the campaign? 


A. That's the only way, of course, we could get cards signed. 


Q. And this was done by and and by the committee mem- 
bers? A. That's right. 

Q. Were there any letters or handbills sent to employ- 
ees? A. There was. 

Q. Now, who prepared these -- 

MR. McGUINESS: Strike that please. 
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Q. (By Mr. McGuiness) Do you recall about how much 
such communications there were? A. No, Idon't. We have 
a record of them, but I don’t recall at this time. | 

Q. Who wrote the news letters or handbills, Mr. Strick- 
land? <A. Well, I authorized them to be written, The girl in 
the -- our secretary, of course, typed them. 

Q. Yes. But did you compose them ? <A. Idid. 

Q. Did you have any assistance on that, or did you do it 
yourself? A. I did it alone. 

MR. MILES: Excuse me. 1 didn’t hear the witness’ last 
answer. | 

(Answer read.) 

Q. (By Mr. McGuiness) You did this in your Indianapolis 

Office, did you? A. That is right. 

Q. And you dictated them to your secretary ? A. Cor- 


rect. 


Q. How were they duplicated, Mr. Strickland? 
MR. MILES: I would object to going -- I don’t object to 
the preliminaries, but this is going too far afield as to how they 


were duplicated. That could prove no issue which is before this 
hearing officer. I think if itis a question of authenticity, we 
would probably stipulate what was said in them. 
HEARING OFFICER: Is this for the purpose of introducing 
the handbills ? 
MR, McGUINESS: Well, partly; but also to find out what 
system was used. There was only one or two questions. 
HEARING OFFICER: I don't think it is too far afield. 
Go ahead. 
A. On the office duplicating machine. Some of them were stocked, 
handbills that we keep in stock; but those handbills that were 
duplicated were on the office duplicating machine. | 
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Q. (By Mr. McGuiness) And then how were they distri- 
buted to the employees ? A. By mail -- that is the letter 
forms -- and the handbill forms passed out in front of the plant. 

Q. Some were distributed by mail to individual employ- 
ees and some passed out at the plant, is that correct? 

A. Yes. 

Q. Now, where did you obtain the information which was 
included in the letters and handbills, Mr. Strickland? 

MR. MILES: That is entirely too general, to which Iam 
going to object. There has been testimony that there was an 
entire series of handbills, and this can't elicit anything factual. 
He can ramble on and on on this for hours. 

I am objection -- 

HEARING OFFICER: Itis 2 little broad. Let's try to 
narrow it down a little bit, Mr. McGuiness. 

MR. McGUINESS: All right, I will withdraw that question. 

Q. (By Mr. McGuiness) Were the letters or handbills 
signed? A. Yes. 

Q. And by you? A. Right. 

Q. Lassume that the purpose of the letters and hand- 
pills was to persuade the employees to sign, or to vote for the 
Union? A. Thatis right. 

MR. McGUINESS: I would like to ask the reporter to mark 
for identification a document bearing the heading, "Newsletter, Wy 


undated, with a "10" ina circle in the upper right hand 
corner, and with an attachment, A. 


Would you mark that for identification as Employer's 
Exhibit No. 1, please? 
(The document above-referred to 


was marked for identification 
Employer's Exhibit No. i) 
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MR. McGUINESS: May we go off the record? 
HEARING OFFICER: Off the record. 
(Discussion off the record.) 

HEARING OFFICER: On the record. 

Mark them all for identification. 

MR. McGUINESS: Would you mark then as Employer's 
Exhibit No. 2 for identification a letter of Mr. Se dated 
August 19, 1964, with an attachment ? 


(The document above-referred to 
was marked for identification 
Employer's Exhibit No. 2.) 


MR. McGUINESS; And as Employer's No. 3, a letter of 
Mr: Strickland's dated August 26, 1964. It also has an attach- 
ment. | 
(The document above-referred to 
was marked for identification 
Employer's Exhibit No. 3.) 
MR. McGUINESS: And as Employer's No. 4, a news letter, 
undated, signed by Mr. Strickland, with a one-page attachment. 
(The document shoremrctenred to 
was marked for identification 
Employer's Exhibit No. 4. ) 
MR. McGUINESS: May we go off the record for just'a 
moment, please? | 
HEARING OFFICER: Off the record. 
(Discussion off the record. ) 
HEARING OFFICER: On the record. 

MR. MILES: We will stipulate that the Eomrerse 
Exhibits 1 through 4 inclusive are authentic, and were distributed. 
MR. McGUINESS: The employer therefore offers his 

exhibits 1 through 4 into evidence. 
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HEARING OFFICER: Is there any objection? 

MR. MILES: No, I have already stipulated to them. 

HEARING OFFICER: All right, they are received. 

(The documents heretofore marked 
Employer's Exhibits 1, 2 and 3 
and 4 were received in evidence. ) 

Q. (By Mr. McGuiness) Mr. Strickland, I show you 
Employer’s Exhibit No. 1, a newsletter with your signature, which 
is undated. 

First, do you know what the "10" up in the upper right- 
hand corner means ? A. No, Idon't. That was not on there 
when it was distributed. 

MR. McGUINESS: For the record, Mr. Hearing Officer, I 

think that these were submitted as exhibits with some docu- 
ments filed during the investigation, and I think that figure "10" 
refers to an exhibit number at that point, but it has nothing to do 
with this proceeding. 

Q. (By Mr. McGuiness) Now, Mr. Strickland, the news- 
letter is undated.| Do you know when it was distributed? 

A. It was mailed on the 19th of October. 

Q. That would by 1964? A. 1964. 

Q. Whenyou say it was mailed, to whom was it mailed, 
Mr. Strickland? A. It was mailed to the Ex-Cell-O employees, 
of which I had names and addresses. 

Q. Did this include both those who were actively working 
and those on layoff? A. Yes, it does. 

Q. Do you know how many laid off employees there 
were? A. Well, I had an estimated number of around 47. 


Q. And you had addresses for all those people, did you? 
A. No, there were a few that I had no addresses for. 
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Q. But you had addresses -- A. I may say that there 
were some that I had erroneous addresses for. Some of the letters 
were returned. | 

Q. Would you say that you had addresses for most of 
them? A. I would say thatI did, yes. 

Q. Do you know whether these laid off employees were 
men or women, or both? A. To the best of my EES at 
the time this letter went out, they were all women. 

Q. Ibelieve you testified earlier that you wrote these 
letters. Did you write this particular letter? A. I did. | 

Q. And when did you write it? A. That was written 
on the 19th, the day it was mailed. | 

Q. Where did you get the information contained in this 
particular letter, Mr. Strickland ? | 

MR. MILES: Just a moment, before he answers that. I 
would like a moment before I place an objection. 

I am going to object on the generality of the aeectton 
There are six paragraphs, evidently each on a separate subject, 
and this calls for pure discourse on the witness’ part. I have 
no great objection, but I think we ought to be a little more specific 

than this. 

HEARING OFFICER: May I have a copy of that, please? 

(Document handed to the Hearing Officer.) 

MR. McGUINESS: Mr. Hearing Officer, I have no objection 
to bringing this out further. Perhaps it may save time to do it. 
HEARING OFFICER: All right. 

Q. (By Mr. McGuiness) Calling your attention to the 
first paragraph of the letter, Mr. Strickland, where did you get 
the information for that first paragraph ? 

MR. MILES: Now, to which lam going to object, in- 
asmuch as the first paragraph speaks for itself. 
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HEARING OFFICER: Well, go ahead, Mr. Strickland, 
you may answer. 

Overruled. 

A. This first paragraph is referring to a discussion that was held 
at the meeting on Sunday afternoon -- did we say the 18th? 

Q. I think we did, yes. Sunday, the 18th. A. It was 
the 18th of October. And this is referring to a statement that 
‘was made by one'of the workers, and discussed by others in this 
meeting. 

Q. (By Mr. McGuiness) Do you recall how many people 
were at the meeting? A. No, I don't. 

Q. Doyouhave any idea? A. No idea. 

Q. Was ita small meeting or a large one? 

A. Well, I would possibly say about, maybe between 20 and 25 
people at it. 


Q.  Ibelieve you said that this question was raised by 

one of the people at the meeting ? A. That is right. 

Q. Who was it that raised the question? A. I don't 
know the gentleman's name. I didn't inquire as to his name. 


Q. Did any others discuss the question? A. It was 
discussed at the meeting. 

Q. Doyou recall what was said, Mr. Strickland ? 

MR. MILES: Now, I am going to object at this time to going 
into this. I want to make a very serious objection. 

We are not here to try anything but the specific items 
directed by the Board to the Regional Director, to be tried so 
as to have some bearing on the issue which the Regional Director 
must finally decide. 

The question, as I read the cases, from several local 
cases -- Hood Drug is one -- goes first to the question of was 
there a gross misstatement of fact concerning a material issue. 
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Now, I think the employer certainly is entitled to go into 


this to prove that there was a gross misstatement; to prove it was 

a misstatement, first; that it was a gross misstatement, second. 
And that it was as to a material fact, third. And that it was as to 
some subject or some item that was peculiarly within the know- 
ledge of the Union. And unless they make those four pases, they 

haven't begun to make a case. But to ask ata certain meeting 
who discussed an issue doesn't prove or doesn't disprove any one 
of those facts which the Regional Director must determine. 

And we go into this thing at great length and just kick it 
around and go on a fishing trip, but if the Hearing Officer will read 
that first paragraph, the only statement of fact contained therein 
is that -- well, there are a couple -- one is, there was a ee dis- 
cussion; second, there were questions asked and answered; and 
third, that someone, workers, raised the following question con- 
cerning the manipulation of the annual improvement factor.' 

Now I see no evidentiary purpose to be served by going into 
general discussions of matters that took place at the meeting. I 
think they can go into the question of did someone raise that ques- 
tion. If they didn’t, then there is a misstatement of act. But I 
don't think that to go into this -- I don’t think they can go into this 
on the general fishing trip approach counsel is taking. 

MR. McGUINESS: Your Honor -- : 

HEARING OFFICER: Go ahead. | 

. McGUINESS: -- I do not propose to go into any fishing 
sae as to what went on at the meeting. I don't think I have 
done that. I think my questioning has been limited to the in- 
formation which is contained in the letter, an and the basis for that 
information. 

HEARING OFFICER: Let me ask you this, Mr. McGuiness: 
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In what way, or under what theory do you figure that the subject 
of this first paragraph comes under the Board's order setting up 
this hearing ? 

Now as I read Objection 1 and Paragraph (f) concerning 
Objections 2 and 8, I don’t see anything about any 14-cent loss 
of pay, or an AIF wage increase, or whatever it is. 

MR. McGUINESS: Well, the Objection No. 1, I think, 
speaks right to this newsletter. It is reproduced on page 2 of 
the Regional Director's report. 

HEARING OFFICER: As I read that, I think the objection goes 
to misinformation concerning the company's long-standing policy 
of recall of laid off employees. 

MR. McGUINESS: Well, the Board's direction, or the 
Board's order, says that -- may I have just a moment, please? 

HEARING OFFICER: Yes. Why don't we take five minutes ? 

(Short recess. ) 

HEARING OFFICER: On the record. 

MR. McGUINESS: Mr. Hearing Officer, I would like to 
call your attention to the fact that the order granting request for 
review, in the second paragraph, points out that, "The employer 

filed a request for review limited to the Acting Regional 
Director's overrule of Objection 1, and that part of Objections 2 
and 3 set forth under paragraph (f) of the supplemental decision. " 

And then the Board's order, down in the second paragraph 
from the bottom, directs that "a hearing be held for the purpose 
of seeking evidence to resolve the issues as set forth above. Wy 

The employer's request for review -- well, first of all, 
the Regional Director’s supplemental decision and certification of 


representatives, in discussing Objection 1, was not limited to 


the layoff point; but you will notice in the discussion, particularly 
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over on the top of page 3, that there is specific reference to cost 
of living increases, and there is no limitation in the director's 
discussion of Objection 1 to the layoff point. 

And in our request for review, our request with respect to 
Objection No. 1 was not limited to the layoff point. I think at this 
time it would be appropriate to offer into evidence the employer’ Ss 
request for review, and also -- yes, the employer's request for 
review. : 

Consequently, I would like to have the reporter mark for 
identification as Employer's No. 5 the employer's request for 
review of Acting Regional Director's supplemental decision and 
certification of representative, dated Jaunary 25, 1965. 

(The document Ag to 


was marked for identification as 
Employer's Exhibit No. 5.) 


MR. McGUINESS: I believe all parties have copies of it. 
MR. MILES: I don’t have one in my file. ; 
MR. McGUINESS: I furnished one to --I served a copy on 


Mr. Strickland. I can furnish you with a copy. 

MR. MILES: May I see a copy of the -- may I see the 
exhibit? 

MR. McGUINESS: Yes. 

(Document handed to Mr. Miles. ) 

MR. McGUINESS: Consequently, we believe that the Board's 
order certainly encompasses matters which are discussed by or 
in the first paragraph of the newsletter which is Employer’s 
Exhibit No. 1. 

HEARING OFFICER: Have you offered Employer's Ex- 
hibit No. 5? 

MR. McGUINESS: No, I have just had it marked for 
identification. I will offer in evidence at this time Employer's 
Exhibit No. 5. 
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HEARING OFFICER: For what purpose? Or let me put it 
this way: I assume that it is the purpose of proving the materiality 
of the questions you are asking Mr. Strickland about the first 
paragraph of Employer's No. 1? 

MR. McGUINESS: Yes, I think that is -- it is part of the 
purpose, at least. 

HEARING OFFICER: Well, I will receive it for that pur- 
pose, whether there is an objection or not. Iam not trying to cut 
you off, but I will receive it for that purpose. 

MR. MILES: Well, I have no objection, for the record. 
(Employer's Exhibit No. 5 for 
identification was received in 
evidence. ) 

MR. MILES: Before the Hearing Officer rules I want to be 

heard just briefly. 

HEARING OFFICER: Go ahead. 

MR. MILES: To make the petitioner's position crystal- 
clear, the petitioner takes the position that the employer, in line 
with his own statements in E-5 -- and may I examine E-5 again? 

(Document handed to the counsel. ) 
MR. MILES: -- may prove that any statement contained in 


Employer's 1 is untrue. The statement in paragraph 1 of Em- 
ployer’s Exhibit 1 is that a subject was raised by the workers, and 
it was stated by some of the workers that since the company dis- 


continued the cost-of-living wage increases, workers have suffered 
a loss of 14 cents per hour. 
Now, I would refer you to II on the second page, the index 
page of Employer's 5, in which they set out that Hollywood 
Ceramics requires that an election be set aside where there 
has been a substantial departure from truth. And they go on. 
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Now what would be a substantial departure from truth, 
that there was 13 cents taken away, or zero cents? 

No. The statement of fact contained in paragraph 1 is ; that 
someone said something. They c&n go into any kind of proof before 
you, without objection to me, to prove that no one said it. = 
is the allegation. He says someone said it. 

Now whether that someone made a truthful statement at the 
meeting or not is not the issue of fact to be here tried. The sole 
and only issue -- and I point out again that they have to go at this 
not with a shotgun but with a rifle -- the issue is whether or not a 
worker said, because that is all Strickland said, thata worker 
said. 


If nobody said it, they can’t go on to prove that what some- 


one said is untrue. 

We are vouching for what this Union distributed, and they 
put in a handbill that a worker stood up and said thus andso. That 
is the issue of fact to be tried, and they are shotgunning behind it, 
and the issue is cut off at this handbill. They must prove that no 
worker at that meeting said that. If they don't prove that, they 
have failed to prove their untruthfulness, aside from all the other 

issues of materiality, material fact, and So on. And this 
is a keen distinction, but lawyers should be keen. The laymen 
should shoot with shotguns. I don't think we should. The state- 
ment of fact in that paragraph is, "A worker said something. Wu 
I don't think we have to defend the truthfulness of what that worker 
said. I think we have to defend -- if we do defend -- that the 
statement wasn't made, and that is the second and deepest basis 
for my objection. 

HEARING OFFICER: Unfortunately, Iam afraid 1am going 
to have to let you go ahead along this line of questioning, Mr. 
McGuiness. It seems to me that the company should be restricted 
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to raising the matter which was originally raised in the Objections; 
put since the Board worded its order in much broader language, I 
feel I will have to let you go ahead along this line. 

There is some merit in Mr. Miles's argument that the 
issue might be who said they lost 14 cents an hour, but I will let 
you proceed with the line of questioning you were going on, fora 
while yet. 

MR. McGUINESS: All right. 

Well, I have forgotten my last question. But I will re- 
phrase it, if that's all right with the Hearing Officer, rather than 
search back for it. 

HEARING OFFICER: Yes. 

Q. (By Mr. McGuiness) I believe Mr. Strickland, I 
had called your attention to the first paragraph of Employer's 
Exhibit 1, the news letter which you have in your hand, and asked 


what was said at the meeting on Sunday, October 18, about the 
subject discussed in that paragraph? 

MR. MILES: Now, before you answer, I would like to 
have the Hearing Officer show my objection to the entire line of 


testimony, so I don't have to repeat it each time. 

May I have that ruling? 

HEARING OFFICER: Yes. 

MR. MILES: Thank you. 

HEARING OFFICER: I am overruling your objection, in- 
cidentally, at this point. 

Go ahead, Mr. Strickland. 
A. What was said, exactly what was said is what is in this first 
paragr=ph. 

Q. (By Mr. McGuiness) Well, do you remember the 
words which the individual used to raise the subject? 
A. The individual that raised the subject said that the company 
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had discontinued the cost-of-living, and they had missed an ! 
annual improvement factor increase, and changed the dates. This 
is to the best of my knowledge now. And that he had figured they 
had taken a loss of 14 cents an hour. | 
Q. Did he say what annual improvement factor he had 
missed? A. He didn’t say. 
Q. Now, the letter says that, "It was stated by ma of the 


workers that since the company discontinued the cost-of-living 


wage increases. . ."" andso forth. A. Well, then -- 

MR. MILES: Justa moment. There is no question before 
the witness. 

Q. (By Mr. McGuiness) Did more than one person = 
about this? A. It was discussed, yes; but I don't know how many 
more. It was discussed approximately four or five minutes, by 
other workers. 

Q. Did others say that they had missed an annual improve- 
ment factor? A. There was no objection to this, no one denied 
this. It seemed to be general agreement that there was a loss of 
wages. 

Q. My question was: Did others say that they had lost 
wages? A. No one other than this one man said that there ‘was 
a loss of 14 cents, but he said it and the others seemed to be in 
general agreement. 

Q. Well, Mr. Strickland, did you know of your own 

knowledge whether the fellow Elwood workers had suffered 
a loss of 14 cents anhour? A. Only whatI heard some of the 
workers say. I had no knowledge. I had no way of knowing at that 
time what their loss would be. 

Q. In other words, only what you heard this one in- 
dividual say? That he had suffered a 14-cent loss? 
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MR. MILES: Now, to which I object. This is not what the 
witness had previously answered. He said that one person stated, 
and others were in general agreement with him. 

MR. McGUINESS: Well, I think he has also stated, however, 
that the others did not say this; that there was general agreement, 
but no one other than this one witness -- or this one individual -- 
said that he had suffered a 14-cent loss. 

THE WITNESS: I did not say that. 

HEARING OFFICER: Well, hold it. 

MR. McGUINESS: Well, Mr. Hearing Officer, let me put 
it in the form of 2 question to Mr. Strickland then. 

HEARING OFFICER: Okay. Go ahead. 

Q. (By Mr. McGuiness) Did anyone other than this one 
employee say that he had suffered a 14-cent loss? A. He was 
the only man that mentioned 14 cents. 

Q. Did any other employees in the meeting say he had 
suffered a loss because of a missed annual improvement factor? 
A. No other put it in that -- no other employees there at the 
meeting put it just in that way; but there was discussion on it, as 
I have stated. 

Q. But no other employee said he missed an annual im- 
provement factor, is that right? A. No other employee said 
that they had missed an annual improvement factor, or no other 
employees said that the company had discontinued the cost of 
living; however, it is a fact that they did discontinue the cost of 
living. 

Q. Did you know of your own knowledge that a cost of 
living factor had been eliminated ? 

MR. MILES: That question has been asked and answered. 
I object to it. He said he did not. 

HEARING OFFICER: I don't remember him saying that. 
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Go ahead and answer the question, Mr. Strickland. — 

A. Only what workers had told me. Ihad no --Iam not an 
employee of the company; I wouldn't know. 

Q. (By Mr. McGuiness) Well, now, was this worker who 
told you that at the Sunday meeting that we are talking about? 

A. This is common knowledge. Other workers had told me that 
the cost of living had been discontinued, prior to the Sunday 
meeting. | 

Q. Now, when did they tell you this? A. I cannot say 
the date. It had been discussed during the campaign. 

Q. Well, then, dol understand that some of the informa- 

tion upon which your statement in the first paragraph of Employer's 
Eshibit 1 is based, was obtained prior to the Sunday meeting ? 

MR. MILES: Now just a minute. 

May I have that question read back, please? 

HEARING OFFICER: Go ahead. 

(Question read.) 

MR. MILES: Now, to whichI object. They are trying to 
sneak this around to the question that Lew said there was a loss 
of 14 cents per hour. This paragraph doesn't say that. This 
paragraph says someone at the meeting said it, and that is the 
issue. They are coming in the pack door again and trying to twist 
this. This is not what this statement says, and I think it speaks 
for itself, and that my objection should be sustained to that. 

I believe my objection should be sustained to that. | 

HEARING OFFICER: Really, I think the witness’ previous 
answer is sufficient, and I will sustain the objection on that 
ground, The witness has already answered the question, I be- 
lieve. 

MR. McGUINESS: May I be heard on this, Your Honor ? 


The witness has testified that a number of employees have 
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talked to him about the cost of living increase being eliminated, 
and it was my understanding from his testimony that he had said 
that at the Sunday meeting only the one employee talked to him 
about that, and from his statements just before my last question, 
I understood that now there were others who had told him that, 
and that it was common knowledge during the organizing 


campaign. I think that lam entitled to ask questions to clear up 
this apparent ambiguity. 

HEARING OFFICER: Well, as I remember the testimony, 
Mr. McGuiness, I don’t think there is any ambiguity on the 
matter. Iam going to sustain the objection, because I think the 
answer is already in the record, really, and that is why I am sus- 
taining the objection, to tell you the truth. 

MR. McGUINESS: Well, may I have the answer read back 
then, please? I mean wherein this is covered in the record? 

I don’t think it is, Your Honor. I think we could resolve it a lot 
quicker if Mr. Strickland would just answer the question. 

HEARING OFFICER: I am going to adhere to my ruling, 
and sustain the objection. 

MR. McGUINESS: Well, then, I think I must ask that the 
reporter read back the answer to the question which -- where he 
said this. 

HEARING OFFICER: Mr. Counts, will you read back the 
two questions prior to the objected-to question? 

(Record read as requested. ) 

MR. McGUINESS: Well, I agree with the Hearing Officer. 
I think the question has been answered. I didn't think he had been 
answered that clearly. 

I think -- well, the record speaks for itself. 

I will withdraw my question. 
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Q. (By Mr. McGuiness) Mr. Strickland, did you make 
any attempt to check the information which employees gave to you, 
and which you discussed in the first paragraph of Employer's 
Exhibit1? A. Idid make an attempt to check this with repre- 
sentatives of our Union in Ohio. 

Q. And whendidyoudothis? A. That's recently, 
on this. 

Q. That's recently? A. Recently. 

Q. You mean within the last few weeks 2? A. No, it was 
prior to that. : 

Q. Igather, though, it was after you distributed the news-~ 
letter? A. Right. 

Q. Now, Mr. Strickland, I would like to refer you to the 
fourth paragraph of Employer's Exhibit No. 1, where it says, 
"Several new employees have recently been hired while 40 or more 
female employees are still on ee Some of the jobs were 
formerly performed by women. 

Where did you get the information upon which this statement 
was, or these statements, were based? A. From Ex-Cell-O 
Employees. Also from -- some of this information came from 
Mr. Guest, Mr. Jack Guest, who is the plant manager. 

Q. What did Mr. Guest tell you on this subject, Mr. 
Strickland? A. This came from a discussion during a hearing 
at the National Labor Relations Board in Indianapolis, and at that 
time Lasked Mr. Guest about the laid off employees, andI 
asked him the number -- I mentioned the number, and he said 
approximately that, although he couldn't give me the number at 
that time, he wouldn't know if others had written in, or not, 


answered the company’s policy of writing in every six months to 
keep their seniority established in the plant. 
Also at thattime he told me that to the best of his imowledge 
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that all of those laid off employees would be recalled around -- 
not later than the first of the year, and that they had leveled out 
their employment to a figure of 210 people to be working there. 

And from that information they were hiring new male em- 
ployees, and I think at that time there was five or seven new male 
employees hired. 

Q. Do you remember when it was that he told you this ? 
A. I don’t know, but it was prior to the election. 

Q. Was it very long prior to the election? A. Oh, 


possibly two or three weeks. 

Q. Did he say specifically that men were being hired for 
women's jobs? A. That isn't what the letter says. 

Q. Well, that isn't the question I asked you. 

MR. MILES: Then I object to it, if he is not going into this 
exhibit, which is one of the bases of this hearing. We are not 


going back on a fishing trip. 
HEARING OFFICER: Read back the question, Mr. Counts. 
(Question read. ) 

MR, MILES: My objection is we can’t go into other state- 
ments made by this men or made to him by other people, we have 
got to go into only the things directed by the Board, contained in 
the Objections, and referring to what he said in this Exhibit 1, 
and paragraph 4 thereof. That is what he is limited to. 

MR. McGUINESS: Well, I submit, Mr. Hearing Officer, 
they my question goes precisely to the point. 

HEARING OFFICER: I am going to overrule the objection. 

Go ahead and answer, Mr. Strickland. 

A. Mr. Bush told me that jobs that female employees had 
formerly worked on was at that time being performed by men. 

I have since learned that one of the employees, male em- 
ployees, formerly -~- who formerly worked there but had lost 
seniority, did come back, and did work on a job formerly performed 


by 2 woman. 
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Q. (By Mr. McGuiness) Do you know what job this was, 
Mr. Strickland? A. It was an inspection job. 

Q. Now, did Mr. Bush tell you about any specific jobs ? 
A. Yes. Mr. Bush told me about some line of broach 
machines in there that women formerly worked on. 


Q. Some line approach? A. Broach, 
Q. Line ofbroach? A. Broach machines, that women 
formerly worked on, and is now being exclusively performed by 


male employees. 

Q. Did he mention any other specific jobs? A. There's 
another job that someone else told me about, but it wasn't Mr. 
Bush. This job was a floor inspection job. They formerly had 
women working on this job, and they have male employees now. 

Q. Doyou remember who it was that told you that? 

A. Yes. | 

Q. Who was it? A. Juanita Powers. 

Q. Doyou remember when she gave you this information? 
A. Prior to the election. 

Q. How long before the election? A. Oh, I wouldn't 
know. Approximately three or four or five weeks. 

Q. Now, were there any other -- strike that, please. 

Is this Mrs. Powers? A. This is Juanita Powers. 

Q. Was she a member of the organizing committee also? 
A. She was. 

Q. Were there any other instances of employees telling 
you about men being hired or performing work formerly per- 
formed by women? 

MR. MILES: Justa moment. May I have that question read 
back? 

HEARING OFFICER: Yes. 

Why don't you ask the question over ? 
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MR. McGUINESS: All right, I will rephrase the question. 

Q. (By Mr. McGuiness) Were there any other employees 
who told you of similar instances to those you have testified about, 

which were related to you by Mr. Bush and Mrs. Powers? 
A. There were others, but I don't recall who it was; but there 
is another job in'there, and I don’t recall the name of that job, 
although I can find out, where women formerly performed, and 
now it is being performed by all male employees. 

Q. But you can't recall what job that was? A. No, I 
can't. 

Q. And you don't recall who it was that told you about it, 
either ? A. Well, I heard this from another source, but I 
asked Mrs. Powers about it and she verified this. 

Q. And when did this conversation take place, approx- 
imately? A. Well, this conversation took place prior to the 
election, but I don’t know the date. 

Q. Again, several weeks before the election? A. I 
would say one or two or three weeks prior to the election. 

Q. Now, Mr. Strickland, calling your attention to that 
same paragraph 4 in Employer's Exhibit 1, where you say, "Is 
it the company's intention to eventually replace all female employees 
with male employees? I have known other non-unim employers 
to do just that. "' Where did you get the information upon which 
that statement was based, Mr. Strickland? 

MR. MILES: I am going to ask that the Hearing Officer 
direct this answer to be directed to the second paragraph, which 
is the only statement of fact -- the second sentence, which is the 
only statement of fact, "I have known other non-union employers 
to do just that." 

I am stating no objections as long as the witness is directed 
to answer as to that sentence. 
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MR. McGUINESS: Your Honor, I think you have to read the 
first one, so the evidence will make sense. : 

HEARING OFFICER: They have to be read in conjunction. 

Just what is your -- it is not an objection, but -- 

MR. MILES: Well, I would have an objection to the question 
unless it is directed to obtaining from this witness where he 
obtained the knowledge of other non-union employers. As to that, 
I have no objection, if he is so directed. 

HEARING OFFICER: I believe that was the question. 

MR. McGUINESS: That is the purpose of the question. 

HEARING OFFICER: Go ahead and answer it. 

THE WITNESS: What is the question again? 

Is the question: Do I know these employers ? 

Q. (By Mr. McGuiness) Yes. A. Yes, I have known 
the employers, many of them, that replaced their employees with 
male employees that, after the way, they very definitely told me 
so, that they were doing it. One is known as an aluminum foundry, 
I recall very vividly, in Rockford, Illinois, where they had, during 
the way, they had approximately 60 percent of women working in 
this plant, and when we eventually organized it, they had it down 
to approximately 20 percent, and we put a stop to it at that time. 

Q. When you say the war, youare referring to World War 
1? «A. That is right. 

Q. Now, have you known of other non-union employers 
replacing women since this incident you relate ? 

MR. MILES: I am going to object to this, because we are 
just getting off again into the foolishness of -- he can go back to 
the Civil War, if he wants to, to prove that he has heard of or 
known of some other non-union employer. My objection is that 

this will not prove the truth or falsity of a material fact. I object 
on the basis of its materiality, and its complete foolishness in going 
that far afield. 
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HEARING OFFICER: What is the purpose of the question, 
Mr. Mc Guiness ? 

MR. McGUINESS: Well, ‘Mr. Strickland has made the 

statement in this letter that he has known of other non-union 
employers who have replaced female employees, and I have asked 
him where he found his information, and obviously, what I am 
getting at is whether it is a truthful statement or not. 

Now he has related one incident which goes back to World 
War II. I think it is entirely in order in getting at the truth of this 
letter to find out if he knows of something more recent than that. 

MR, MILES: My objection, sir, is that to get at the truth 
of the letter is not sufficient; that before we go into a lot of evidence 
on the truthfulness of a statement, it must be a material state- 
ment, and the Board has said so time after time, again and again, 
and if they prove that there are a dozen untruthful statements in 

_here, they still have gone nowhere. They must show itis an un- 

truthful statement of a material and important fact. 

If he said that, in here, that it was an interesting meeting 
and Bing Crosby attended, I don’t think we could go before this 
Board and question this witness, "Did Bing Crosby really attend?" 


because it makes no difference; it isn't material. And the Board 


in directing you to conduct this hearing, you are directed to take 
only that evidence which is material, and whether or not he knows 
of some other non-union plant, some time -- the statement in the 

letter is that he has known others, somewhere, some time; 
it makes no differences, and that is not the issue which is before 
this Board. It must be a misstatement of a material fact, not an 
immaterial one. I submit this is immaterial. 

MR. McGUINESS: Your Honor, the question of women being 
replaced by men is certainly a material part of this case, number 
one. My questioning goes to statements which Mr. Strickland made 
on the subject. That is just part of it, however. 
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The second part is that the Board has never said, any place 


in this proceeding, or I don't think in their cases, that you first 
have to prove that a particular sentence out of a communication is 
material before you can do anything else. Time after time the 
Board says that it is the sum of all that’s said in communication, 
or in a -- one of these matters which is material, AndI submit 
that these questions go right to the heart of this case. | 

HEARING OFFICER: Let me ask this, Mr. Strickland: 

You have mentioned one specific case. Can you give us any other 
specific case? 

THE WITNESS: Yes. I happen to be acquainted with a 
foundry up in Milwaukee, where they had a great many female em- 
ployees, and as the female employees quit, and were laid off, 
or discharged, or whatever the case may be, the employer called 

male employees. To the best of my knowledge, there was 
up until the last, to the best of my knowledge, there was one 
female left in the plant. | 

And I have talked to employers, and they have told me ~~ 
I have talked to other employees, while I was servicing them, and 
they have made that statement, that they have seniority lists 
and when people, women, quit, et cetera, that they intended to 
replace them with men. I mean this is something that is generally 
known. | 

HEARING OFFICER: Okay. 

THE WITNESS: I would like to also call your attention -- 

MR. MILES: There is no question. 

HEARING OFFICER: Is this in answer to another shea 
that has replaced female employees with male employees ? 

THE WITNESS: This is in answer to the same paragraph 
here. 
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HEARING OFFICER: Well, now, answer the questions before 


THE WITNESS: All right. 

Q. (By Mr. McGuiness) What was the name of the 
Milwaukeecompany? A. Idon't recall. It was a foundry. 

Q. How long ago was it that you knew of that situation? 

MR. MILES: Now, to which I am going to object. This goes 
entirely afield. The time is unimportant. There is nothing to tie 
into that paragraph as to when. 

We could be here for weeks trying immaterialities. There 
is no allegation of time in the letter, or in the objections, or in 
the Board's direction. 

HEARING OFFICER: I am going to sustain the objection. 

I don't think it is pertinent at all. 

MR. McGUINESS: Well, just one or two more questions, 
Mr. Strickland. 

Q. (By Mr. McGuiness) Now, you previously testified 


you were in charge of the organizing drive, I believe? 
A. That is right. 

Q. And that you had Ex-Cell-O employees who were help- 
int vou? A. Right. 

Q. Were these active, or laid off employees ? 


A. They were active employees. 

Q. Were they working in various parts of the plant? 
A. Yes. 

Q.  Doyou recall how many of them there were? 
A. I think there was around five. I only recall three names at 
this time. 

Q.  Ibelieve you've already named three of these in- 

dividuals, in previous testimony. A. I've named two. 
I am not certain that I have named three. 
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Q. Youare aware, are you not, Mr. Strickland, that the 
United Auto Workers has contracts at other Ex-Cell-O plants ey 
A. Yes, Iam aware of that. 

Q. And are you familiar with these contracts ? 

A. No, not too familiar. 
Q. Doyouhave copies of them in your files ? 
A. Ihave copies of some. 

Q. Do you have copies of the Lima, Ohio, contract? 
A. I don't think I have all of that contract. 

Q. How about Fostoria? A. I may havea recent 
contract. I've got one I haven't looked over yet. 

Q.  Doyou have a copy of the Fostoria, Ohio, contract? 
A. I don't believe I have. I am not certain of that. 

Q.  Butyouare generally familiar with what is in those 
contracts? A. Generally, yes. ! 

Q.  Itis true, isn't it, Mr. Strickland, that the United 
Auto Workers represents Pratt and Whitney? A. No, that 


isn't true. We -- I may qualify that. I was unaware, up until a 


week ago, that we represented any Pratt and Whitney workers, 

put I understand now that we do have a contract with a small 
plant of Pratt and Whitney. The others are represented by the 
International Association of Machinists. There are approximately 
26,000 of them. : 

Q. Doyou know whether the Pratt and Whitney plant repre- 
sented by UAW is a customer of Ex-Cell-O's or not? 
A. I can't say that to my knowledge that they are. 

MR. McGUINESS: I have no further questions. 

Just a moment. 

No further questions. 

HEARING OFFICER: Mr. Miles? 

MR. MILES: I have no questions of this witness on! 
cross-examination. | 
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HEARING OFFICER: Mr. Lanker ? 
MR. LANKER: No, no, sir. 
HEARING OFFICER: Thank you, Mr. Strickland. 
(Witness excused. ) 
MR. McGUINESS: May I have just a moment, Your Honor? 
HEARING OFFICER: Surely. 
MR. McGUINES: The employer calls Jack Guest. 


JACK GUEST 


was called as a witness by the Employer, and, being first duly 
sworn, was examined and testified as follows: 

HEARING OFFICER: Give us your name and address, 
please. 

THE WITNESS: My name is Jack Guest, and I live at 
1008 Main Street, in Elwood, Indiana. 


DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Guest, by whom are you 
employed? A. Ex-Cell-O Corporation. 


Q. And in what capacity? A. Iam the manager of 
the Elwood, Indiana, plant. 

Q. How long have you been with the company ? 

A. About five and a half years. 

Q. And how long have you been manager of the Elwood 
plant ? A. Since the first of April, 1964. 

Q. Mr. Guest, I show you Employer's Exhibit No. l,a 
newsletter, and ask you when -- have you seen that letter before ? 
A. Yes, sir, I have. 

Q. When did you first see it, Mr. Guest? 

A. Lsaw it on -- at 11:00 o'clock, on the morning of October 21, 
last year, 1964. 
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Q. Now, will you describe the circumstances under which 
you saw the letter for the first time? A. Yes. I found it on 
my desk, after I returned from a business meeting, following the 
24-hour speech on the morning of the 21st of October, and with me 
was our vice president, Jack Mustard; Lou Zimmel, our division 
manager; and Mr. Gannon; and we met Mr. Converse on the way 
in, and he came into the office with us. | 

Q. Did you know how the letter got on your desk? | 
A. No, I didn't know how it got there at that time. Ido now. 

Q. Did you read the letter at the time? A. Yes, I did. 

Q. And what happened after you read the letter ? 

A. We discussed the letter and decided that we had to investigate 
it and answer it, but there just wasn't sufficient time. : 
Q. Sufficient time before what? A. Prior to the 
election. | 


Q. Now, why did you assume you had to answer the letter ? 
MR. MILES: I am going to object to this question, because 
it calls for a conclusion of the witness. His opinion would not prove 


or disprove any factors before this hearing officer. He is ee 
seeking an opinion. 

MR. McGUINESS: That's all right. I will We the 
question, Your Honor. 

Q. (By Mr. McGuiness) Well, what happened next then? 
A. We were not able to answer any of the allegations -- 

MR. MILES: I am going to object -- 
A. -- because there was just not sufficient time. 

HEARING OFFICER: Hold it, hold it. | 

MR. MILES: I object to this witness giving opinions, as to 
what they were able todo. Now he can give -- I make no objection 
-- I want to cooperate -- but I don't want his opinions in the record. 
Statements of fact I will have no objections to. What he was able to 
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do or unable to do is his opinion. Or why he wanted to answer it, 


is strictiy a conclusion. 

MR. McGUINESS: Your Honor, I think an explanation of what 
happened is necessary to show what went on at the time. 

HEARING OFFICER: Mr. Guest, without telling us what you 
could or couldn't do, will you tell us what you did do next? 

THE WITNESS: Yes. We discussed the news brief, and we 
concluded that there were -~ 

MR. MILES: I am going to object to conclusions, because 
conclusions are the very point of what I don't want in this record, 
what their conclusions were. 

HEARING OFFICER: Was anything said, Mr. Guest? 

THE WITNESS: Yes. We discussed the news brief, and I 
knew from my experience -- 

MR. MILES: I am going to object to what this man knew -- 

THE WITNESS: --~- that these were definite untruths. 

HEARING OFFICER: Please, Mr. Guest, hold it. 

Mr. McGuiness, why don’t you pin this down to what was 
said and what was done, please ? 

Q. (By Mr. McGuiness) What was said in the conversa- 
tion with Mr. Zimmel and Mr. Mustard and the others who were 
there, Mr. Guest, to the best of your recollection? 

MR. MILES: Now I would like the privilege of asking 
questions on voir dire examination of this witness. 

HEARING OFFICER: What is the purpose? 

MR. MILES: I want to lay a foundation to show whether 
or not there were any of the petitioner's present during this dis- 
cussion, and if not, Iam going to make objections to hearsay. 
We are not bound by what was said in discussion outside of our 


presence. 
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HEARING OFFICER: You are certainly right, you are not 
pound by it, Mr. Miles -- | 

MR. MILES: And it isn't evidentiary; it is hearsay. 

HEARING OFFICER: I am aware of that. Well, it might be 
hearsay -- though it might be hearsay, the whole thing is we are 
trying to find out what was said. I am not necessarily admitting 
it for its probative value; Iam admitting it for what happened. 

MR. MILES: What this man said might well be proper; 
but what somebody else said, that is not here for my cross- 
examination, deprives me of my constitutional right, as the attor- 
ney for this Union. 

What he said to somebody, I can question him about; but 
what was said to him is hearsay, and I make a very strenuous ob- 
jection to a conversation being two ways. What he said I have no 
objection to; but what someone said to him I have a basic con- 
stitutional objection to. It is hearsay. 

HEARING OFFICER: I will overrule your ection: Mr. 
Miles. 

Answer the question, Mr. Guest, and just tell us what was 
said. Don't tell us the reasons for it; but just what was said. 

A. Well, of course, immediately came to my attention the state- 
ment of men replacing laidoff women, was the first thing that 


came to my immediate attention, and then we discussed the 14- 


cent issue that was described in the flyer. 

We wanted to answer the question -- 

HEARING OFFICER: Please don’t tell us what you wanted 
to do, but just tell us what was said, please. 

THE WITNESS: All right. 
A. We said that We would answer the flyer, but there isn't 
time. There isn't physically enough time between the time we 
received the flyer and the time that the voting was to begin. " 
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Q. (By Mr. McGuiness) Did you reply to the Union's -- 
or to Employer's Exhibit No. 1 prior to the election? A. No. 

Q. Now, Mr. Guest, calling your attention to 1962, was 
there a wage review at the Ex-Cell-O Elwood plant in that year? 
A. Yes. 

MR. McGUINESS: I would like to ask the reporter to mark 
for identification as Employer's Exhibit No. 6 a document which 
purports to be a letter to Don O. Utberg, dated December 15, 1961, 
from L. J. Zimmel. 

(The document above-referred to 
was marked for identification 
Employer's Exhibit No. 6.) 

Q. (By Mr. McGuiness) Now, Mr. Guest, I show you 
what has been marked for identification as Employer's Exhibit No. 
6, and ask you if you can identify that document? A. Yes. This 
is a letter of instruction to Mr. Utberg dated December 15, 1961, 
from Mr. Lou Zimmel. 

Q. Whowas Mr. Utberg? A. Mr. Utberg was the plant 
manager of the Elwood plant immediately preceding me. 

MR. McGUINESS: The employer offers the document marked 
Employer's Exhibit No. 6 for identification into evidence. 

HEARING OFFICER: For what purpose, Mr. McGuiness? 

MR. McGUINESS: This goes to showing the truth of the 
information contained in the Union newsletter. 

MR. MILES: The petitioner has no objection to the intro- 
duction. 

HEARING OFFICER: There being no objection, Employer's 
6 will be received. 

(The document heretofore marked 


Employer's Exhibit 6 was re- 
ceived in evidence. ) 
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Q. (By Mr. McGuiness) Mr. Guest, I now call your 
attention to paragraph 3 of Employer's No. 6. Will ie please read 
that paragraph ? A. "Effective January 1962 --" 

HEARING OFFICER: Hold ita minute. I think you have it 
in the record. 

MR. McGUINESS: Iam sorry, I didn't mean to ask him to 
read it out loud. I just wanted him to take a look at it. 

THE WITNESS: Yes. 

Q. (By Mr. McGuiness) Do you know whether that in- 
formation was conveyed to the employees at Ex-Call-O in Elwood? 
A. Yes, it was. 

Q. Doyou know when this happened ? A. It was de- 
livered to the employees in a talk given by Mr. Utberg in 


January of 1962. 
MR. MILES: May I have that date again that it was given? 


(Answer read.) 

MR. McGUINESS: I ask the reporter to mark for identifica- 
tion as Employer's Exhibit No. 7 a two-page document bearing 
the heading, "Shop Meeting of January 12, 1962." 7 

(The document aporeereteried to 
was marked for identification 
as Employer's Exhibit 7.) | 

Q. (By Mr. McGuiness) Mr. Guest, I show you the 
exhibit which has been marked for identification as Employer's 7, 
and ask you if you can identify that document? A. Yes, 
this is a talk that was given by Mr. Utberg in January of 1962, 
in accordance with Mr. Zimmel's instructions. 

Q. Is this the talk to which you referred in your testi- 
mony a few minutes ago? A. Yes, itis. 

MR. McGUINESS: The employer offers into evidence the 
exhibit marked for identification as Employer's Exhibit No. 7. 
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MR. MILES: To which I am going to object, on the basis 
that there is no proper foundation been laid for the admission of 
this document. I think other evidence has already covered this 
point completely. 

HEARING OFFICER: This point -- 

MR. MILES: Any point that could be raised in here has 
been covered by his previous answer. There is much in here that 
has nothing of evidentiary value as to this hearing. This is dated 
January 12, 1962. It purports to be a summation ofa talk. There 
is just simply no foundation properly laid for the introduction of 
that document. 

MR. McGUINESS: Your Honor, I will be glad to stipulate that 
it is offered solely for the purpose of corroborating Mr. Guest's 
oral testimony as to the information given employees about the 
wage adjustment. 

MR. MILES: I will still keep my objection, but I will 
stipulate that that portion of Mr. Guest's testimony, in which he 
said the information concerning cost of living adjustment was re- 
layed to the people, I will stipulate with you that that statement 
is a fact. 

MR. McGUINESS: All right. 

HEARING OFFICER: Does the employer so stipulate ? 

MR. McGUINESS: Yes, I will agree to the stipulation. 

MR. MILES: And Exhibit No. 7 is withdrawn from the offer? 

MR. McGUINESS: Yes, that is right. 

(The document heretofore marked 


Employer's Exhibit 7 was with- 
drawn. ) 


Q. (By Mr. McGuiness) Mr. Guest, I show you again 
Employer's Exhibit 1. Mr. Guest, has the company, as set 
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forth in the Union's newsletter, which is Exhibit No. 1, dis- 
continued cost of living wage increases? 

MR, MILES: Just a moment, I have no objection. 
A. No, because they are part of our annual review. 

Q. (By Mr. McGuiness) Has the company, as set forth 
in Employer's No. 1, manipulated the annual improvement factor ? 

MR. MILES: Now to which I am going to object. It calls 
for a conclusion of this witness. He can tell what they did, not 
as to a conclusion. 

MR. McGUINESS: Well, it is a fact as to whether or not the 
annual improvement factor has been manipulated. 

MR. MILES: He can tell what they have done. I think that 
is all he can do. | 

HEARING OFFICER: I think we should have -- allow him to 
state his conclusion as to whether it has been manipulated, but I 


would also like to have the fact on what has been done on the annual 


improvement factor. 
I am overruling your objection. 
MR. McGUINESS: Will you read the question back, please? 
Question read. ) 
A. No, because since 1957 the annual improvement factor : was 
not considered to be a good means of wage review. 

Q. (By Mr. McGuiness) Mr. Guest, since you have been 
manager of the Elwood plant, has the company followed the seniority 
plan set forth in the Employees Handbook? A. Yes. 

Q. Will you refer to Employer's Exhibit 1, in the fourth 
paragraph, where the newsletter states, "Is it the company's 
intention to eventually replace all female employees with male em- 
ployees ?" Unquote. | 

Does the company -- strike that. 
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Has the company had intentions of eventually replacing all 
female employees with male employees? 

MR. MILES: Now just a moment, before it is answered. 

May we go off the record? 

MR. McGUINESS: Yes. 

HEARING OFFICER: What for? 

MR. MILES: I want to draw the reporter's attention to an 
area of his notes, which I want to be able to refer back to, toa 
couple of questions, before he gets too far away from it. 

HEARING OFFICER: Off the record. 

(Discussion off the record.) 

HEARING OFFICER: Back on the record. 

MR. MILES: Now I am going to object to this as calling 
purely for a conclusion of the witness. It is a hypothetical, if I 


may call it, an "iffy" question. This is a futuristic, purely 


hypothetical, pure conclusion on the part of this witness, of in- 
tention, and I object to it on that basis. 

And on the further basis that it does not prove or disprove 
any material issue before this board, because in this newsletter 
they ask a question, they do not make an assertion of fact. You 
couldn't make a libel stand up on it, on that question, and certainly 
it isn’t a material fact as to whether they intend to or don't intend 
to. It is opinion evidence, conclusion evidence, but more im- 
portantiy, it does not prove the falsity of any statement or flat 
allegation of fact. 

HEARING OFFICER: Mr. McGuiness, what is the purpose 
of this question? Or what is the purpose of the answer you expect 
to get? 

MR. McGUINESS: Well, the purpose of the question is to go 
to the whole of the newsletter, the truth or falsity of the whole of 
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the newsletter. I would be glad to rephrase the question to take 
out some of the "iffy" characteristics of it to which Mr. Miles 
objects. 

HEARING OFFICER: Okay, why don't you rephrase the 
question ? 

MR. McGUINESS: All right. 

Q. (By Mr. McGuiness) Does Ex-Cell-O have any plan 
or policy to replace female employees with male employees ? 

MR. MILES: Now to which I object. This does not prove 
or disprove any allegation of fact made by the petitioner union 
in any of its newsletters or communications as set out in the 
company's Objections. 

HEARING OFFICER: Mr. McGuiness, assuming that Mr. 
Guest says no, what does that prove about the newsletter? | 

MR. McGUINESS: Well, I think if he is permitted to answer 
-- it is a foundation question for the next question, which I think 
will speak right to the fact as set out in here. 

HEARING OFFICER: Why don't you just ask the next 
question ? 

Q. (By Mr. McGuiness) During 1964, while the organiz- 

ing campaign was going on, Mr. Guest, did Ex-Cell-O have 
any policy or plan to eventually replace all or any female EO 
ees with male employees? A. No. 

MR. MILES: I am going to move to strike the anSWEr> for 
the sole purpose of stating my objection and having a ruling on it 
in the record. 

HEARING OFFICER: State your objection. 

MR. MILES: My objection is that this does not prove or 
disprove any allegation of fact contained in any of the newsletters 


or communications upon which the employer's objections were 


46 


based, and on which objections the board has directed you to take 
evidence. We are not taking evidence of opinion; we are taking 
evidence only of statements of fact, and we made no such state- 
ment of fact that they had this intention. He asked a question. 
MR. McGUINESS: Your Honor -- 
HEARING OFFICER: I am going to overrule your objection 
and let the answer stand, limited as the question is. 


Q. (By Mr. McGuiness) During the organizing campaign 
in 1964, Mr. Guest, did the company hire any employees to per- 


form work formerly done by female employees who were laid 
off in 1963? 

MR. MILES: Justa monent, before you answer. 

I would like to have the same objection made, that there is 
no allegation in -- there is no statement of fact in the newsletter, 
or communication to which this answer could possibly contradict. 
I make the same objection I made to the previous question. 

HEARING OFFICER: Mr. Counts, would you read that 
question back? 

Question read. ) 

MR. MILES: Now if I may be heard. 

HEARING OFFICER: Go ahead. 

MR. MILES: He uses this shotgun, see, of coming in just 
over the line a little ways, instead of using a rifle. He asked this 
man a question, "Did you hire employees to perform work of the 
laid off women?" He can answer that, of course. It makes no 
difference one way or the other. We made no allegation the 
company hired male employees to perform female jobs. The 
allegation -- and they have to go to trial on our complaint, as it 
were -- this is the handbill, we are stuck with it, but they are 
stuck with it. They are trying one lawsuit and I am trying another 
one. I am trying the lawsuit based on our newsletter. We said, 
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"Several new employees have recently been hired. " Now if he 


will ask him, "Did you hire new employees 2?" I won't object. 

Why? Not to replace -- we didn't say to replace. 

We said, "While 40 or more female employees are still on 
lay off."’ That’s the statement of fact we made. That is the law- 
suit that I am trying, and that is the one that eventually the Board 
is going to make him try, although he hasn't come to that place 
yet. 

I object to the question because it is immaterial, the , 
answer could not disprove any allegation as formed by what the 
Board directed this Region and you to determine. 

MR. McGUINESS: Mr. Hearing Officer, I don't think that in 
a hearing on objections the Board draws such hairline distinctions 
as to what may come in and what may not come in. If the inter- 
pretation of this letter must be read as literally as Mr. Miles 
said, I must say it is one of the most deceitful documents I have 
ever read, because it was certainly written to literally say one 
thing but to convey another impression; and I don't think it serves 
any useful purpose to draw such hairline distinctions as he would 
have us draw. 

It certainly says that new employees have been hired; while 
females are on layoff. Well, the obvious impression which an 
employee is going to get from that is that this means that they have 
been hired for those jobs. And to read on for the next couple of 
sentences, I think that is borne out. 

HEARING OFFICER: Mr. McGuiness, isn't the issue 

here substantial misrepresentation ? 

MR. McGUINESS: But -- yes, I think the issue is substantial 
misrepresentation, but I don't think before any evidence comes in 
we have to determine whether or not there has been substantial 
misrepresentation. What we are talking about is the letter as a 
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whole. When you take the document as a whole, has there been 
substantial misrepresentation. And this can't be done by taking 

it sentence by sentence, and placing the burden on the employer to 
prove that insofar as that single sentence is concerned, the 
misrepresentation is substantial. 

If we have time, I am sure it would only take a matter of a 
few minutes to pull out case after case where the Board talks 
about the whole of the campaign, the whole of the communication 
program, all of the facts and circumstances. 

HEARING OFFICER: Mr. McGuiness, couldn't we deter- 
mine a lot better whether or not this paragraph represents a 
substantial misrepresentation if we knew who was hired and what 
jobs they were put on during the organizing campaign during 1964? 

MR. McGUINESS: Well, we propose with a subsequent witness 
to go into this in more detail. However, I think it is certainly a 
relevant question to ask the plant manager, the most responsible 
person at the plant the question which he was asked, and as I said, 
we will go into further details later on. 

MR. MILES: My point, sir, is that they may ask this plant 
manager as to the allegation contained here, where new employees -- 
were there male employees put on female jobs. I will have no 
objection. I usually sit pretty quietly during a hearing, but they 
are rewriting this handbill, and I could point to you, with a bit of 
time, that the Board has not only said substantial misrepre- 
sentation of facts, but we are bound by what we said, and I think 
that is what they have to disprove. 

HEARING OFFICER: Mr. Miles, I am going to sustain 


your objection and strike the answer, which I believe was no. 


The answer will be stricken. I think the question was 
phrased beyond, certainly, anything in the handbill. And also there 
is some other evidence already of record along the same line. 
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But I think the question is a little too broad, and Iam going to 
strike the answer. 

MR. McGUINESS: Your Honor, I am going to object 
strenuously to this, and any concept that we are going to be pinned 
down to only asking questions which really mouth back the precise 
words which are in the letter. This is an investigatory proceeding 
at this stage. This is not an unfair labor practice case. This is 
an investigatory proceeding. I think it is absolutely improper to 


narrow down to these fine lines the evidence which is allowed in 


a proceeding of this kind. 

HEARING OFFICER: Your exception is noted. 

MR. MILES: May I make a suggestion at this time, of the 
hour, and the hunger of counsel over here? 

MR. McGUINESS: I will be through with Mr. Guest in just 
a few more questions. 

HEARING OFFICER: All right, let's go ahead. 

Q. (By Mr. McGUINESS) Mr. Guest, what is the princi- 
pal product or products manufactured at the Elwood plant? 
A. About 90 to 95 percent of our products are engine blades, and 
we do make some exit cones for rockets, and approximately 90 
to 95 percent of our business is done with Pratt and Whitney Air- 
craft. ! 

Q. Where is Pratt and Whitney located? A. East 
Hartford, Connecticut. 

Q. In other words, Pratt and Whitney is your principal 
customer? A. Yes, sir. 

MR. McGUINESS: I have no further questions of Mr. 
Guest at this point. : 

HEARING OFFICER: Mr. Miles? 

MR. MILES: I would prefer to go to the cross-examination 
after lunch, if we may, because I want to review my notes first. 
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HEARING OFFICER: Off the record a minute. 
(Discussion off the record.) 
HEARING OFFICER: On the record. 
I have 12:21. Let's be back at 1:30. 
(Whereupon, at 12:21 p.m., a recess was taken until 
1:30 o'clock p.m., the same day.) 


AFTERNOON SESSION 
1:35 p.m. 


HEARING OFFICER: The hearing will be in order. 

Mr. Guest, you are reminded you are still under oath. 

MR. McGUINESS: Mr. Hearing Officer, may I just make a 
brief statement before we get started this afternoon ? 

HEARING OFFICER: Go ahead. 

MR. McGUINESS: Over the noon recess I gave considerable 
thought to the rulings of the hearing officer restricting the evidence 
which we are permitted to bring in, andI would like to emphasize 
my disagreement with those rulings. 

As you indicated in your opening statement, hearings on 
objections are conducted in accordance with Section 102. 69 of the 
Rules, and that section, as you know, says that the hearing 
shall be conducted, insofar as possible, in accordance with Rule 
102. 64. 

That rule in turn states, "It shall be the duty of the hearing 
officer to inquire fully into all matters at issue and necessary to 
obtain a full and complete record upon which the Board or the 
Regional Director may discharge their duties under Section 9(c) 
of the Act." 

Now there have, as I am sure everyone here is aware, 
there have been all kinds of cases which emphasize that Section 


S(c), and the Board’s function under 9(c) is an investigatory 
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function. It is not an unfair labor practice. It is not litigation. 

There has been much talk in the cases about non-adversary pro- 

ceedings. ButI think it is clear that the Board's function EES is 
investigatory. 

Moreover, Rule 102. 66(@), in speaking of introduction of 
evidence, states that, "Witnesses shall be examined orally under 
oath. The rules of evidence prevailing in courts of law or > 
equity shall not be controlling. " 

There is no limitation on that. There is no exception or 
proviso that rules of materiality and relevancy which are applied in 
courts of law or equity shall prevail. They, too, are suspended. 

Consequently, I think that the rules are clear that there 
should not be a narrow or legalistic construction of the issues 
which are involved in this case. 

In our earlier discussion as to these issues, it was made 
clear that the Board's order directing the hearing is based on the 
issues raised by our request for review, and we submit that the 
evidence which we should be permitted to introduce ought to be as 
broad as our request for review. | 

Now, I make this statement on the record. I do not intend 
to go into the same questions that I asked Mr. Guest earlier, as 
to which objections were sustained, because I think we can get that 
evidence in through subsequent witnesses. ButI do want it made 

crystal-clear that I think that my client will be severly pre- 
judiced if a restrictive approach to the evidence permitted in the 


case is followed, and I do not intend to sit passively by ae watch 


this happen. 

HEARING OFFICER: Of course, Mr. McGuiness, the 
literal construction of 102. 66(a) would permit about anything you 
wanted to put into the record, - 

MR. McGUINESS: I will grant that. 
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HEARING OFFICER: -- if we are to construe that section 
literally. AndI do think that we should try to narrow it down to 
the issues that the Board set out in their order. 

MR. McGUINESS: I disagree with that, and I wouldn't ex- 
pect you to just let anything in the record. I certainly do not pro- 


pose that in any gense of the word. However, I do think that the 
letter which the Union wrote, or which was disemminated about the 
19th of October, is certainly an issue in this case, and I think that 
matters bearing on that letter, its meaning, its truth or falsity, 
the facts which have to do with that letter, certainly should be 
permitted in. I do not feel this morning that we were allowed to 
put in all the evidence which went to these points I've just spoken 
about. 

As I say, I'm not asking for any ruling or anything at this 
point, Mr. Hearing Officer. I just want to make my position 
clear, and I think I have made it clear. 

HEARING OFFICER: Okay, Mr. Miles. 

MR. MILES: I will ask the reporter for Employer's Exhibit 
1, and Employer's Exhibit 3. 

(Documents handed to Mr. Miles. ) 


JACK GUEST 


resumed the witness stand, and was examined and testified further 
as follows: 


CROSS EXAMINATION 


Q. (By Mr. Miles) Now, Mr. Guest, I’m not certain I 
got how long you had been with the Ex-Cell-O Corporation. 
A. Five and a half years. 

Q. Andon what date did you become plant manager ? 
A. April 1, 1964. 
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Q. That would be April Fool's Day? A. Guess you could 
say that. : 

Q. Now, I will hand you an exhibit marked Employer 's 
Exhibit 3, and call your attention to that exhibit. Have you ever 
seen that before, or a copy of that communication? A. Yes. 

Q. When did you firstsee it? A. I would say some 
time after August 26. 

Q. Shortly thereafter ? A. I believe within three or 
four days. 

Q. You believe within three or four days. 


Now, Mr. Guest, at an earlier date your company did grant 


cost of living increases, diditnot? A. Yes. 

Q. And did it base these on the Department of Labor's 
Bureau of Labor Statistics Index? A. Yes. 

Q. So that each year if the index increased by a certain 
amount, you added to the other wage rates a given amount for a 
cost of living adjustment, is that correct? A. Yes. 

Q. Now, you identified Employer's Exhibit No. 6, ‘which 
was a letter to Mr. Utberg. You are familiar with that letter, 
are younot? A. Iam familiar with the letter from Mr.' 
Zimmel to Mr. Utberg. 

Q. Yes. Were cost of living increases granted in ‘the 
year 1961? A. Yes. 

Q. Were cost of living increases granted in 1962 2? 

A. As -- 

Q. Assuch? A. As stipulated in the letter from Mr. 
Zimmel to Mr. Utberg, yes, they were included. 

Q. Did you use the Bureau of Labor Statistics figure 
in '62? A. I personally am not able to answer that question. 

Q. You have been able to identify all these documents and 


54 


so on back in '61, and so on. How much cost of living increase 
was granted to the employees in the year 62? <A. I don't 
know. 

Q. Doyou know if any was? A. The cost of living was 
included in the determinations in 1962. 

Q. Was there an across-the-board increase in wage to 
every employee in 1962? A. I believe so. 

Q. Howmuchwasit? A. I don't know that I can 
answer that without referring to records. 

Q. Could you obtain those records ? A. Yes. 

Q. Now, prior to the 15th of December of 1961, had this 
company granted an annual improvement factor to each employee ? 
A. For the years 1956 and '57, an annual improvement factor 
was granted. 

Q.  Whatabout in 1958? A. In 1958 it was determined 
that annual improvement factor was not a satisfactory method for 

determining wage increases. 

Q. Was itgrantedin'58? A. A wage increase was 
granted in "58. 

Q. Was an automatic annual improvement factor granted 
in '58, or was it discontinued in 58? A. The annual improve- 
ment factor was considered to be an unsatisfactory method after 


1957, of granting wage increases. In 1958 the wage increases were 


based on several factors, including our competitive position, our 
business on hand, our customers’ wage schedules, et cetera. 
MR. MILES: I now move to strike the witness’ answer 
as being not responsive to the question. It calls for a yes or no 
answer. I think he can answer this. 
HEARING OFFICER: Did you give an annual improvement 
factor increase in 1958, Mr. Guest? 
THE WITNESS: No. 
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MR. MILES: Thank you. 

Q. (By Mr. Miles) You've told me you don't know what the 
amount of wage increase given to employees in 1962 was, is that 
correct? A. That is right. 

Q. What about the -- excuse me. Strike that please. 

Was there an across-the-board increase granted in 1963 
to each employee? A. Ibelieve there was. : 

Q. Howmuchwasit? A. I believe it was four to six 
cents. 

Q. Have youcomputed -- strike that. 

Was there an increase granted to each employee in the year 
1964? <A. Yes. 

Q. How much was it in '64? A. I'm not sure, but I 
believe it was in the four to six cents area. 

Q. Now, Mr. Witness, do you know what the cost of living 
adjustment would have been based upon the BLS Index for the years, 
totally, for the years '62, '63, and '64? A. Approximately 


six cents. 


Q. Have you made that computation? A. No, sir, I 


have not. 

Q. What was the basis of your annual improvement factor ? 
A. The annual improvement factor in 1956 was described in our 
employees’ handbook, and was based on the fact that we had anew 
plant -- 

Q.  Willyou tell us whatit was? A. -- we expected 
improved technology. 

MR. MILES: Iam going to object to this answer. I don't 
want a demonstration, I want the amount or the percentage, and 
how you figured the AIF, not what your expectations were. 

MR. McGUINESS: Your Honor, I object to this. I think 
the question was responsive. I ‘would like to have the original 
question read back. I think Mr. Guest's answer was responsive. 
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HEARING OFFICER: Read the question. 
Question read. ) 

MR. McGUINESS: I think Mr. Guest's answer went to the 
pasis of the factor and now Mr. Miles wants him to testify to 
the amount of it. 

MR. MILES: I am speaking of the percentage, cents per 
hour, or whatever it was. I don't want your opinion of it. I want 
the percentage, cents per hour, or some other factor on which it 
was based. 

MR. McGUINESS: I will object to the question, Your Honor, 
as being ambiguous. 

HEARING OFFICER: Mr. Guest, was the annual improve- 
ment factor based on production? 

THE WITNESS: The annual improvement factor is described 
in the original handbook of Ex-Cell-O Corporation in Elwood, and 
it is described as being an increase for the years of 1956 and 


"57, of 2-1/2%, or six cents an hour, whichever is the greater, 


recognizing over that period of time a sort of learning curve as 
explained in the handbook that we expect improved productivity 
as people learn their jobs, increased technology, et cetera. 

HEARING OFFICER: Was this 2-1/2 percent of each in- 
dividual's wage rate? 

THE WITNESS: Yes, sir. 

HEARING OFFICER: If two and a half percent of an in- 
dividual's wage rate came to less than six cents, he would get the 
six cents? 

THE WITNESS: Correct. 

HEARING OFFICER: But if it came to more than six 
cents, he would get the 2-1/2 percent? 

THE WITNESS: Yes, sir. 

HEARING OFFICER: I think that answers the question he 
has before him right now. 
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MR. MILES: Yes, sir. Thank you. 
I have no further cross-examination. 
MR. McGUINESS: I just have one or two questions. 


REDIRECT EXAMINATION 


@. (By Mr. McGuiness) Mr. Guest, Mr. Miles asked 
you questions about the amounts of wage increases for various 
years. You had no records before you when you testified, did 
you? A. No, sir, I did not. 

Q. Is it possible that there may have been slight differences 


in the amounts which were given, and your testimony;? 


A. Very likely. 
MR. McGUINESS: I have no further questions. 
MR. MILES: Nothing further. 
HEARING OFFICER: Mr. Lanker? 
MR. LANKER: Yes, sir. I have some questions. 


EXAMINATION 


Q. (By Mr. Lanker) Mr. Guest, in the meeting to the 
employees conducted in January 1962, by Mr. Utberg, is it true, 
sir, that at that time Mr. Utberg emphasized to the employees 
that there would no longer be a cost of living allowance adjust- 
ment as such, because the company's wage reviews will consider 
cost of living factor? A. Yes. 

Q. Now, when did you first see the Union's handbill, 
or letter, as the case may be -- I am showing you now what has 
been previously introduced as Employer's Exhibit 2. About 
when did you see this document before today? A. I would 
say anywhere from four to five days after. 

Q. So that that would be four to five days after August 
19, 1964? A. Well, if it was mailed at that date. I don't 

know whether it was or not. | 
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Q. Do you recall whether or not you saw Employer's 2 
in evidence before you saw Employer's 1 in evidence ? 
A. Yes. 

Q. And how much, to the best of your knowledge, before 
you saw Employer's 1 did you first see Employer's 2? 

A. Well, if this was mailed on the date that is printed on here, 
I would say a couple of months. 

Q. Well, irrespective of the date, and irrespective of the 
actual date of mailing -- A. I saw this prior to the other one. 

Q. Yes. And how much, to the best of your recollection, 
would you say it was? How much time before ? A. Ihave no 
idea. 

Qa. A day before, a week before, two weeks before? Do 
you have any recollection in terms of that? A. Well, it would 
certainly be more than a day before, but I can't definitely say how 
long before. But I did see that before. 

Q. Now, in Employer's 2 for identification, I will direct 
your attention to the statement which appears on the first page, 


the third paragraph, in connection with the words, "Are you 


missing . . ." The complete reading, is it not, sir, is, "Are 
you missing the cost of living increases you should be receiving ?" 
Is that correct? Is that a correct reading of that ? 

A. Yes, sir. 

Q. Now, you made no response to that assertion, is that 
correct? A. Probably not. 

Q. Well, if you made a response, you would know about 
it, wouldn't you? A. Yes, I would. 

Q. The company did make responses to certain things 
alleged by the Union in certain of its letters and handbills ? 
A. Yes, sir, we did. 
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Q. But your company did not make any response to that 
particular statement in that particular Employer's 2, is that 
correct, sir? A. That is correct. 

Q. Now, I will represent to you that your supervisor, 
Mr. Converse, in an affidavit to the National Labor Relations 
Board, made this statement, quote: "Even if the NLRB did not 
feel the annual improvement factor was discontinued, the NLRB 
could not determine what should have been granted in view of the 
conditions governing annual improvement factors appearing in 
1956 handbook. " End quote. : 

Now, in view of that, is your testimony still the same? 
That the annual improvement factor was in fact disc ontinued 

after 1957? <A. Yes. 

Q. Now, I will represent to you that in an affidavit to the 
National Labor Relations Board your supervisor, Mr. Converse, 
made this statement, quote: "Even if the National Labor Re- 
lations Board were to consider cost of living allowance was lost, 
due to ‘discontinuance’ of cost of living allowance, such dis- 
continuance does not result in 14 cents loss." End quote. 

In view of the representation that this statement was made by 
your supervisor, Mr. Converse, is your statement still the same? 
That the cost of living allowance was not lost or not discontinued ? 
A. Yes. 

Q. Now, I will direct your attention to the booklet 
entitled, "Our Employee Handbook, " and are you familiar ‘with the 
one most recently promulgated on or about April 163 2 ! 

Are you familiar with that publication of the handbook? 

A. I think so. 
Q. And in discussing the factors, on page 3, in dis- 


cussing the factors with respect to the wage rates of employees, 
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what is the fact with regard to whether or not that booklet 
lists as a factor to be considered cost of living factor? 
MR. McGUINESS: I will object, Your Honor. I think if 
questions are to be asked from this handbook, it should be 
put into evidence. 
MR. LANKER: I only have one. I will be glad to offer it. 
I only have one. Perhaps you have another one. 
MR. McGUINESS: We have another one. And if you have 
one, we can supply Mr. Miles with one. 
MR. LANKER: If you can offer it, go ahead. I thinkI can 
frame a question without putting it in -- 
MR. McGUINESS: I think if you are going to question the 
witness about a handbook that it should be put into evidence. 
MR. LANKER: Well, you may offer it if you wish. 
MR. McGUINESS: Well, go ahead. You want to ask the 
questions on it. 
MR. LANKER: All right, I will offer this as a Regional 
Office Exhibit 1. 
(The document above-referred to 
was marked for identification as 
Regional Office Exhibit 1.) 
HEARING OFFICER: Do you have any objection to this 
exhibit? 
MR. LANKER: I will offer it. 
MR. McGUINESS: There is no objection on the part of the 
employer. 
MR. MILES: [I have no objection. 
HEARING OFFICER: It will be received, there being no 
objection. 
(The document heretofore marked 


Regional Office Exhibit 1 was 
received in evidence. ) 
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MR. McGUINESS: May I ask, because we may produce 
some other employees handbooks, that this is the employee 
handbook issued approximately September 1962? 

HEARING OFFICER: Let's have the witness identify it. 

MR. McGUINESS: All right. 

Q. (By Mr. Lanker) Will you look at this, sir, and 
state when this particular booklet was promulgated? | 
A. Yes. That is the 1962 handbook. 

HEARING OFFICER: I didn't catch that. 1962? 

THE WITNESS: I believe so. 

Q. (By Mr. Lanker) Now, if I may, in connection with 
the question I previously posed to you, direct your attention to 


page 3 thereof, Section 1, entitled, "Wages and Employee Bene- 
fits, " and specifically to the subject title, "Rate Ranges, " and 
the material that follows thereafter, and I will ask you, with 
respect to that material, and to this handbook, is it the fact, 
or is it not the fact, that cost of living factors are not one of the 
factors listed in this booklet as being considered in giving | 
raises? A. Itis not included in this handbook. 

Q. Now, was there a notice to all Ex-Cell-O employees 


posted or promulgated by your company on or about May 18, 


1962, wherein, among other things, reference was made to 
fringe benefits and the method of computing wage increases? 
A. Ican't recall. 

Q. Now, I will represent to you that in an affidavit to 
the National Labor Relations Board a Mr. Vancleave, a super- 
visory employee of your company, stated that with respect to 
the belt packing operation, that this had initially been performed 
by male and female employees; that about a year before 1964 it 
was decided to put this operation into the tool crib for better 
control over inventory, and the tool crib now performs that 
function. 
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I will ask you is that in fact the way that the belt packing 
operation evolved as concerned who did the operation at certain 
times? A. I believe that is correct. 

Q. And the tool crib attendants are male, is that correct? 
A. Yes, sir. 

Q. Now, is it a fact that until about three years ago 
women, or 2 woman, operated a vapor blast machine, but that 
this job is no longer operated by the women? A. I can't swear 
to the period of the time. There are certain changes in the re- 

quirements of our customers, which may have caused us to 
change the use of women and men on vapor blast machines. 

Q. And is it the fact that in 1964 men, rather than 
women, were used on this vapor blast machine because of those 
factors? A. Pardon me, could I have that again? 

Q. Itis true that at least by 1954-- A. "64? 

Q. '64, excuse me. At least by 1964, men, rather than 
women, were assigned to the operation of the vapor blast machine, 
because of these factors which you just testified about? 

A. I couldn't swear to that date. 

Q. Now, with respect to what has been introduced as 
Employer's 3, is it or is it not the fact that in that letter the 
union set forth certain matters concerning the laid off employees 
of your company? A. Yes, itis. 

Q. And did your company in fact make a reply to the 
assertions of the April 26 Union letter ? 

Maybe I didn't make the question clear. I will repeat it. 

Did your company, after receiving the April 26, 1964 
Union letter, which you have, and which has been introduced as 


Employer's 2 -- August 26 -- which has been introduced as 


Employer's 2, did your company make a reply to the state- 
ments in that document with respect to laid off employees te 
A. Lcan't recall whether we did or we didn't. 
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Q. Would it refresh your recollection if I represented to 
you that Mr. Converse, in an affidavit to the National Labor 
Relations Board, made this statement, quote: "The company" -- 
strike that. 

Quote: "On August 26, 1964, in a letter to the Elwood 
employees, the Union set forth certain matters concerning laid 
off employees in Paragraph 2. The company reply was in the 
September 4, 1964 news brief under the title of "Union Election. v 
This reply was intended to assure females, who were the only 
employees laid off, of our intention to continue the progress we 
had recently shown in recalling laid off employees. Our recall 
policies as stated in Employees Handbook, and demonstrated by 
our recall progress, as indicated at the heading of the news 


brief, plus the paragraph in the September 4, 1964 news brief, 


under the title of ‘Union Elects’ was what we considered to be an 
effective reply at that time. '' End quote. 

Now, if I represent to you that Mr. Converse in an affidavit 
to the National Labor Relations Board made those statements, 
would that refresh your recollection? A. Yes. 

Q. And are those facts that I just stated to you as; 

having been made by Mr. Converse true, to your knowledge ? 
A. Yes, as far as I know. 

MR. LANKER: I have no further questions, Mr. Hearing 
Officer. 

HEARING OFFICER: Mr. McGuiness ? 

MR. McGUINESS: Yes, I have some more questions. 

I will ask the reporter to mark for identification a docu- 
ment entitled "News Briefs, " dated September 4, 1964, as 
Employer's No. 8. 
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(The document above-referred to 
was marked for identification 
as Employer's Exhibit No. 8.) 


REDIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Guest, I show youa docu- 
ment marked for identification as Employer's 8, and ask you if 


you have seen that document before? A. Yes, sir. 
Q. And was that document distributed to employees on or 
about September 4, 1864? A. Yes. 
MR. McGUINESS: Employer offers into evidence the news 
priefs marked for identification Employer's 8. 
MR. MILES: Just one moment, please. 
We have no objection to the introduction. 
HEARING OFFICER: There being no objection, Employer's 
Exhibit 8 will be received. 
(The document heretofore marked 
Employer's Exhibit 8 for identifi- 
cation was received in evidence. ) 
MR. McGUINESS: No further questions. 
HEARING OFFICER: Mr. Miles? 
MR. MILES: I have nothing further. 
Thank you, sir. 


EXAMINATION 


Q. (By Hearing Officer Kenney) Mr. Guest, if you 
know, what time was the election scheduled to begin? 
A. Lbelieve it was 9:00 o'clock. 

Q. Inthe morning? A. In the morning of October 22, 
1964. 

Q. And where was this election to be held? A. In 
our plant cafeteria. 
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Q. How many shifts did Ex-Cell-O have working at that 
time? A. Two. | 

Q. What were the hours of these shifts? A. The day 
shift works from 7:00 until 3:30, and the afternoon shift comes in 
at 4:00 o'clock. 

Q. How many people were on the day shift, approximately, 

at that time? A. I would say 120, 125. 

@. And approximately how many on the night shift? 
A. About 24 or 25. eek 

Q. The total complement was about 150 at that time 
A. Yes. | 

Q. Now, where is Mr. Zimmel in the company organiza- 
tion in relation to you? A. He is my immediate superior. 

Q. And how about Mr. Converse? A. Mr. Converse 
is the personnel manager of the Elwood, Indiana, plant. 

Q. He works for you, is thatright? A. Yes, sir. 

Q. How long have you been at Elwood, Mr. Guest? 
A. Since April 1 of last year. 


Q. You weren't here before you became the plant manager ? 
A. No. 


Q. Does the company have any reproduction machines, 
for printing stuff like this (indicating)? A. Yes, sir. 

Q. How many, doyou know? A. Oh, I would say 
three. 
Q. Do you know who operated the vapor blast machines 
in 19642 A. I believe that the vapor blast machines 
were run by male employees. I believe so. 

Q. Doyou know who could tell us, from the company ? 
A. Yes. 
Q. Who? A. Mr. Vancleave. 
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HEARING OFFICER: That is all I have. 
MR. McGUINESS: I have no further questions. 
MR. MILES: Nothing further. 
MR. LANKER: Nothing. 
HEARING OFFICER: Thank you, Mr. Guest. 
(Witness excused. ) 
MR. McGUINESS: The employer calls Raymond Converse. 


ELWOOD RAYMOND CONVERSE 


was called as a witness by the Company, and being first duly sworn, 


was examined and testified as follows: 
HEARING OFFICER: Give us your name and address. 
THE WITNESS: My name is Elwood Raymond Converse. 
I live at 1206 South N Street, here in Elwood. 


DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Converse, where are you 

employed? A. At Ex-Cell-O Corporation here in Elwood. 

Q. And what is your present position? A. Personnel 
manager. 

Q. How long have you been in that position? <A. Iwas 
officially transferred here on March 1 of 1964. 

Q. How long have you been at Ex-Cell-O? A. A little 
over -- about five years, and a few days. 

Q. Mr. Converse, I show you the document marked 
Employer's Exhibit No. 1. Have you seen that before? 
A. Yes, Ihave. I saw this letter -- 

Q. Justia minute, Mr. Converse. Let me ask the 
questions. 

Now, you notice in the first paragraph of that letter that 
there is a reference to annual improvement factor? A. Yes. 
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Q. Will you explain what is meant by the annual improve- 


ment factor insofar as Ex-Cell-O is concerned, if you know? 
A. Yes. It is an increase in rate -- 

MR. MILES: Just one moment. 

I think this calls for oral testimony, if the Board please, 
to various written documents. They have introduced documents, 
there is before the Board now Regional Office Exhibit 2, which 
sets these ciphers out, and I don't believe it is appropriate or 
proper at this time to use oral testimony to vary the terms of a 
policy which has evidently been reduced to writing, and it is 
contained in the employees handbook. 

MR. McGUINESS: Well, Your Honor, I believe es is no 
reference to an annual improvement factor in the oe Office 
Exhibit No. 1. 

HEARING OFFICER: Whether there is or not, I don't think 
that the Regional Office Exhibit 1 is an employer's exhibit. I 
think he has a right to testify about this improvement factor, the 
annual improvement factor. 

I will overrule the objection. 

A. Yes, the annual improvement factor is a wage increase 
predicated upon the improved productivity of employees, improved 
methods of manufacturing the product, and general improved 
technology through learning and knowing the different jobs better. 

Q. (By Mr. McGuiness) Is the annual improvement factor 
which you've just described currently a factor in wage scale 
determinations at the Elwood plant? A. No. 

Q. When was the last year that the annual improvement 
factor was used as a factor in a wage rate determination at 
Elwood? A. It was in September of 1957. 

Q. And what happened after 1957 insofar as the improve- 
ment factor is concerned? A. The annual improvement factor 
was discontinued. 
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Q. Doyou know of any document which would sub- 
stantiate what youhave justsaid? A. Yes, the handbook of 
1956 is the only handbook that has reference to an annual improve- 
ment factor. 

MR. McGUINESS: I will ask the reporter to mark for 
identification as Employer's Exhibit No. 9a booklet entitled, 

"Our Employee Handbook, Ex-Cell-O Elwood Plant, " which has a 
pencilled notation in the lower right-hand corner, 9/56. 
(The document above-referred to 


was marked for identification as 
Employer's Exhibit No. 9.) 


MR. MILES: If you say it is authentic, I will stipulate it. 

MR. McGUINESS: The counsel for the Union has agreed to 
stipulate that the booklet marked for identification as Employer's 
9 is the Ex-Cell-O employee handbook issued in 1956. 


MR. MILES: We will so stipulate. 

HEARING OFFICER: Do you wish to offer it in evidence ? 

MR. McGUINESS: And I offer it in evidence. 

HEARING OFFICER: And there is no objection ? 

MR. MILES: There is no objection, right. 

HEARING OFFICER: It is received. 

(The document heretofore marked 
Employer's Exhibit 9 was re- 
ceived in evidence. ) 

Q. (By Mr. McGuiness) Mr. Converse, I show you Em- 
ployer’s Exhibit 9, and ask you if that is the employee handbook 
to which you referred a few minutes ago in your testimony ? 

A. Yes, itis. 

Q. And does that handbook refer to annual improvement 

factor? A. Yes, it does. 
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Q. Onwhat page is thatreference? A. On the top of 


page 5. 
Q. Now, is there a reference to the annual improvement 


factor in subsequent handbooks issued by the company? 
A. No, sir, there is not. 

Q. And have you checked those handbooks to make sure 
of that? A. Yes, Ihave. 

Q. Mr. Converse, in recent weeks have you, at my 
request, made a comparison of wages on cost of living increases 
granted at Elwood during the past severalyears? A. Yes, 
Lhave. I also made a study for the National Labor Relations 
investigator back last January, too. | 

MR. McGUINESS: I ask the reporter to mark for identifica- 

tion as Employer's Exhibit 10 a one-page document, in 
longhand, on ruled paper, the first heading of which reads, "Wage 
Increases, Elwood. " | 

(The document above-referred to 
was marked for identification as 
Employer's Exhibit 10.) 

Q. (By Mr. McGuiness) Mr. Converse, I show youa 
copy of the document marked for identification as Employer's 10, 
and ask you if that is the comparison about which you testified a 
moment ago? A. Yes, it is. 

Q. Now, did you use any plant other than Elwood in 
making that comparison? A. Yes, Idid. I used the Ex-Cell- 
O plants in Fostoria, and Lima, Ohio. 

Q. What source records did you use in making the com- 
parisons? A. I used business records from the Elwood plant, 
and the Union contract at Lima and Fostoria, and I also consulted 
with the personnel director of the Lima and Fostoria plants. 
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Q. And the document which you hold in your hand is the 
result of that study which youmade? A. Yes, it is. 

MR. McGUINESS: The employer offers in evidence Em- 
ployer's No. 10. 

MR. MILES: Before giving our position on this, may we 

have a couple of minutes break? I may want to state an 
objection to it. 

HEARING OFFICER: We will take five minutes. 

(Short recess. ) 

HEARING OFFICER: On the record. 

MR. MILES: We have no objections to the introduction into 
evidence of Employer's Exhibit No. 10. 

HEARING OFFICER: There being no objection, Employer's 
Exhibit No. 10 will be received. 

(The document heretofore marked 


Employer's Exhibit No. 10 was 
received in evidence. ) 


Q. (By Mr. McGuiness) Mr. Converse, in 1958, was 


there a general wage increase at Elwood? A. Yes, sir, there 


was. 

Q. And what was the amount of that increase? 
A. It was six to eight cents. 

Q. And on what factors was the increase based ? 
A. This was based on studies made annually, and in this study 
they took into account the wage rates in the area, our competitive 
position, business outlook, and competitor wage adjustments, 
that type of thing. 

Q. Was there a general wage increase granted in '59? 
A. Yes, there was. 

Q. What was the amount of that? A. It ranged from 
six to eight cents. 
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Q. And upon what factors was this based? A. The 
same factors as 1958. 

Q. When was the next wage increase at the Elwood plant? 
A. In 1961. 

Q. And on what factors was that increase based ? 

A. It was on the same factors as 1958. 

Q. What was the amount of that increase? A. It was 
a flat four cents per hour. 

Q. During the early years of the plant, say from 1956 
to '61, were any wage adjustments which were made based solely 
upon the cost of living? A. Yes. | 

Q. Was this an annual increase? A. No. It wasn't. 
It was a quarterly review, or wage adjustment, based on the con- 
sumer price index. 

Q. Now, was there a policy change at any time with 
respect to that cost of living increase? A. Yes. In January 
the cost of living -- 

Q. January of what year? A. Of1962. The cost of 
living was put into the annual review of wages, where they studied 
-- where it was decided to study the cost of living trend. 

Q. Now, you say this was in 1962? A. Yes. 

Q. Was there a wage increase that year? A. Yes. 

Q. And how much was that? A. It was an increase 
ranging from four to six cents. 

Q. On what factors was that increase based ? 

A. In '62? 

Q. Yes. A. It was on the factors that I mentioned 
in 1958, plus the cost of living trend factor. 

Q. In 1963, was an increase granted? <A. Yes. 


Q. And how much was that? A. Itwasa range of 


five to seven cents. 
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Q. And on what factors was thatbased? A. It was 
pased on the same factors as 1962, however we did come out with 
a policy statement with words something to this effect: that we 
would make sure that our wage rates compared favorably with 
the top third of firms surveyed in the area. 

Q. Was a wage increase granted in 642? A. Yes. 

Q. And how much was that? A. This was a flat five 
cents per hour increase. 

Q. On what factors was itbased? A. This was on the 
same factors as 1963. 


Q. You still have in your hand Employer's 10, your 


comparative studies? A. Yes. 

Q. Now, referring to that study, Mr. Converse, what was 
the total wage increase at the Elwood plant between January of 
1962 and March of 642 A. There was a total increase of 14 to 
18 cents. 

Q. Now, would that 14 to 18 cents be the figure from 
January of '62 until the election in October of '64? A. Yes. 

Q. Now, does your study show the per hour increase for 
Ex-Cell-O employees at Fostoria and Lima, also? A. Yes, 
it does. 

Q. Is this for the same period that you have just testified 
about? A. Yes. 

Q. And what were those increases? A. The studies 
show 2 nine cent increase in wages, and a total of six cents 
increase in cost of living adjustment, for a total of 15 cents. 

Q.  Ibelieve you said you were personnel manager at the 
Elwood plant, Mr. Converse? A. Yes. 

Q.  Andas such, you are in charge of the personnel 
records Iassume? A. Yes, lam. 
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Q. At my request have you made a check of the em- 
ployees hired since 1963? A. Yes. Lalready had a study done 
for the Board agent, back last January. | 

Q. Now, can you tell me the names and dates on which 
employees were hired which you -- strike that please. 

Can you, as a result of that study review, testify as to the 
names, dates of hire, and classifications of employees hired 
since September 1963? A. Yes, Ican. 

Q. Would you give us those names, dates and classifica- 
tions, please? 

HEARING OFFICER: Justa minute, Mr. Converse. 

Do you have this in the form of a list ? 

THE WITNESS: Yes, I do. 

HEARING OFFICER: Wouldn't it be much better to eet 
this in as an exhibit? 

MR. McGUINESS: We do not have copies of it, Mr. Hearing 
Officer, but we can make copies this evening and supply them by 
tomorrow. 

MR. MILES: I have no objection to it going in if he makes 
copies. 

HEARING OFFICER: You will have to supply one anyhow. 

MR. McGUINESS: I will be glad to do it. 

I will ask the reporter to mark for identification a one-page 
document purporting to show a list of names, classifications, and 
dates of hire, but with no -- No. -- dates of hire since September 
1963, through October 22, 1964, but without any other identifying 
marks on it. 


(The document above-referred to 
was marked for identification as 
Employer's Exhibit No. 11.) 
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Q. (By Mr. McGuiness) Mr. Converse, I show you the 
paper which has been marked as Employer's No. 11, and ask you 


to identify it, please? A. Yes, this is the paper thatI pre- 
pared. 

Q. Showing what? A. Showing the employees that have 
been hired from September of 1963 through October 22, 1964. 

These are newly hired employees with seniority just be- 
ginning as of the date that's indicated on the list. 

MR. McGUINESS: The employer offers Exhibit No. 11 into 
evidence. 

MR. MILES: May I ask one question? 

Are these all the persons hired during that time ? 

THE WITNESS: These -- now, there were some people that 
were recalled from layoff. 

MR. MILES: But these were the only new hires? 

THE WITNESS: These were people that were just coming 
on to the seniority list, with seniority starting as of the dates 
shown. 

MR. MILES: But when you say there were others recalled, 
had they been continuously on the seniority list during that time? 

THE WITNESS: Yes. 

MR. MILES: Or were they brought back as new employees ? 

THE WITNESS: Well, now, there were some employees 
that maintained their seniority -- in other words, that were laid 
off, we called them back; and their date of hire remained the 
same. 

MR. MILES: Were there some other than these who were 
recalled, and even though they had worked there once before, 
they started with a new seniority date ? 

THE WITNESS: There are some names on this list. 

MR. MILES: But they are on this list? 


THE WITNESS: Yes. _ 

MR. MILES: We have no objection to the introduction. 

HEARING OFFICER: There being no objection, Employer's 
Exhibit No. 11 is received. | 

(The document heretofore marked 
Employer's Exhibit No. 11 was 
received in evidence. ) 

Q. (By Mr. McGuiness) Just to be sure: There are no 
new hires who are not on this list, is thatcorrect? A. That 
is correct. 

Q. Were any of the employees on this list hired to per- 


form work formerly done by female employees who had been laid 
off since 1963? 

MR. MILES: Now to which we object, for the record, once 
again, that there is no allegation in our newsletters or publications 


of this petitioner of that fact. We do not allege in any of the 
exhibits that new employees were hired specifically for female's 
employment; therefore, we object to this question, for the 
reason that it is totally immaterial to the issues as formed in 
this hearing. 

HEARING OFFICER: As I recall the way the question 
was phrased, I think it is permissible. I am going to overrule 
your objection. | 

Go ahead. 

THE WITNESS: Could I have the question read? 

HEARING OFFICER: Yes. 

Question read. ) 

A. My answer is no. 

Q. (By Mr. McGuiness) Prior to the election in’ 1964, 

did Ex-Cell-O have any policy or plan to replace all or any 
female production employees with male employees ? 


76 


MR. MILES: To which I am going to object. It is purely 
self-serving, an absolute self-serving statement. Now if they 
have got something in writing or a policy to be produced --~ but, 
of course, anyone can testify that he hasn't beaten his wife, and 
so on. I don't think it is proof of anything. 

HEARING OFFICER: Why don't you develop, if you would, 
what his knowledge of the policy would be? 

MR. MILES: I would rather withdraw and save time, for 
what it is worth. I would rather just withdraw the objection and 
let him answer it. 

HEARING OFFICER: Okay. Will you answer the question ? 
A. There is no plan to replace women with men. 

HEARING OFFICER: I believe the question referred to 
prior to the election in 1964 was there any plan or policy ? 

THE WITNESS: There was no plan then to replace women 
with men. 

Q. (By Mr. McGuiness) And are you familiar with the 
personnel policies at Ex-Cell-O Elwood? A. Yes, Sir. 

Q. Mr. Converse, during the 1964 organizing campaign, 

what means of communication were used by the company in 
communicating with employees? A. We used letters, news 
briefs, notices, speeches, and posters. 

Q. And who prepared that material? A. Much of the 
written material I prepared. Of course, on’ Mr. Guest's speeches 
that he gave, he prepared his own speeches. 

Q. After that material was prepared, was it checked with 
anyone? A. Yes. I checked it over with our attorney to go 
over the legal aspects of it. 


Q. And as far as written communications were concerned, 


how were they reproduced? <A. We reproduced them ona, as 
far as the letters and news briefs, and the notices, we reproduced 
them in the plant. 
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Now on posters we had them printed outside the plant. 
Q. Can you state approximately how long it took to pre- 


pare a newsletter, or news brief? A. Well, of course, on 
a letter or a news brief, it all depends on what you have to put 
in it, and how long it is. Now are you talking about me actually 
writing it? | 

Q. Well, the total time from the time a decision was 
made to put out something until the time it was distributed ? 

A. Well, it can take as much as 16 hours, I would say, 
two days, to fully go over everything, to write it, to get exactly 
what you want, to get the wording, go over it with the attorney, 
and have it printed. Some take less. This is a question that is 
fairly difficult to answer, because any one of these correspondences, 
it would vary with what'you want to put into it, as to how much 
would have to go into it, but I would say from eight to 16 hours. 

Q. What means of communication did you use to com- 
municate with laid off employees during the organizing ee 
A. We used news briefs and letters. 

Q. How were these sent to the people, to the laid off 
employees? A. We mailed them. 

Q. Generally where did the laid off employees Live? 

A. In Elwood or in the surrounding area of Elwood. 

Q. And do you know how long it takes for letters: to 
reach these employees? A. Well, generally we would mail -- 
we would put it in the mail on one day and the people in Elwood 
would receive it the next day; people outside of Elwood would 
receive it the day after. So one to two days. 

Q. When you say it was received the next day, what time 
the next day would the mail delivery take place, do you know? 

A. No, I don't. At my home I generally get it around noon 
the next day. 


78 


Q. Is the mail delivered at homes in Elwood? 
A. In -- of course, now, I live in Elwood, and the mail at my 
home is delivered right to the home. There are rural routes, 
and I imagine they put it on the road, or there might be some 
people pick up their mail. 

Q. Now, at the time of the election in 1964, how many 
employees were on a layoff status with recall rights Ye 
A. 39. 

Q. And of these 39, how many were females ? 
A. 39; all of them. 

Q. Is it the practice for laid off employees to visit the 
plant? <A. No. 

Q. Do they ever come into the plant? A. Yes, theydo. 
We have a rule where laid off employees should come in to the 


personnel office and report their availability for recall every six 


months. 

Q. Toyour knowledge, did any laid off employees come 
into the plant on October 21, 1964? A. To the best of my 
knowledge, none did. 

Q. Mr. Converse, have you recently been in contact 
with an official of the Pratt and Whitney Aircraft with respect to 

the Union which represents its employees? A. Yes, I 
have. 

Q. And what was the name of that official? 

A. Mr. Toohey. He was the assistant personnel director. 

Q. Andasa result of this communication, did you re- 
ceive any communication from Mr. Toohey? A. Yes, I did. 

Q. In that communication did you ask what Union repre- 
sented Pratt and Whitney employees? A. Yes, I did. 

Q. And what was his response? 

MR. MILES: Now, don't answer that. 
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To which I object, that this requires a response that can 
be nothing but the purest broadest hearsay, violating every rule 
of evidence any of us ever heard of. What if it isn't true, how do 
I cross-examine him? This is completely due process. I object, 
because this question elicits nothing but a hearsay answer. 

HEARING OFFICER: Mr. Miles, do you think there is any 
question about who represents Pratt and Whitney employees ? 

MR. MILES: Yes, I think there is. I think there is more 
than one Union involved. I personally know about the majority; 
but I think this is hearsay, and -~ I think they could prove this 
properly. I don't know what this man is going to answer. He may 

give an answer that is untrue, and he gets it only by hear- 
say. I can't cross-examine a man that isn't here. I have to 
present my witnesses; they should present theirs. 

HEARING OFFICER: I will be perfectly frank. I don't 
know, but it seems to me that both counsel do know. I wonder if 
you two could arrange a stipulation here ? 

MR. MILES: We might stipulate it. Could we have a 
minute here? 

HEARING OFFICER: Yes. Off the record. | 

(Discussion off the record.) 

HEARING OFFICER: On the record. 

MR. McGUINESS: I will ask the reporter to mark for 
identification as Employer's Exhibit 12 a copy of a telegram 
addressed to Mr. E. R. Converse from Mr. G. Toohey, assistant 
personnel director, United Aircraft Corporation. : 


(The document above referred to 
was marked for identification as 
Employer's Exhibit No. A. ) 
Q. (By Mr. McGuiness) Mr. Converse, I show! you a 
document marked for identification as Employer's 12, and ask 
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you if that is the telegram which you received from Mr. Toohey, 
about which you have just testified? A. Yes, itis. 

MR. McGUINESS: And I believe counsel for the Union is 
willing to stipulate that this may be introduced in evidence. 

I will so offer it. 

MR. MILES: I will so stipulate. 

HEARING OFFICER: You are stipulating to the truth of 
the contents, so far as you know? 

MR. MILES: Yes, sir. 

HEARING OFFICER: Okay, Employer's 12 will be received. 

(The document heretofore marked 
Employer's Exhibit 12 was received 
in evidence. ) 

Q. (By Mr. McGuiness) Mr. Converse, do you know if 
Ex-Cell-O Elwood ships products to the North Haven, Connecticut, 
plant of Pratt and Whitney? A. Yes, Ido. It does. 

Q. Doyou know approximately what proportion of Elwood's 
products are shipped to that plant? A. Yes. All of our pro- 
duction blades are shipped to the North Haven, Connecticut, 
plant, which are represented by the UAW. 

Q. Approximately what percentage of the products pro- 
duced by Elwood would be included in that? A. I don't know. 

I talked to our -- when I had this telegram, I talked to the source 


inspector from Pratt and Whitney that is in our plant, and he 
mentioned that most of our blades, which were regular production 
blades, were sent to this plant. I would say the big majority. 

MR. McGUINESS: No further questions. 

HEARING OFFICER: Mr. Miles? 

MR. MILES: Yes, sir. 
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CROSS EXAMINATION 


Q. (By Mr. Miles) Mr. Converse, did you give a a 
statement or affidavit to the National Labor Relations Board? 
A. Yes, I did. 

MR. MILES: I will now ask the Hearing Officer to have the 
Board produce this witness’ affidavit for inspection. 

HEARING OFFICER: Mr. Lanker, do you have any state- 
ment that Mr. Converse gave to the Board? 

MR. LANKER: I could, Mr. Hearing Officer. I have 
several. I don't know whether the request is for -- : 

MR. MILES: My request is for each and every one. 

May we go off the record. 

HEARING OFFICER: For what purpose? 

MR. MILES: To discuss saving time. 

HEARING OFFICER: Okay. 

(Discussion off the record. ) : 

HEARING OFFICER: On the record. | 

Q. (By Mr. Miles) Now, Mr. Converse, how did you 
communicate with the Pratt and Whitney assistant personnel 
director? <A. I called him on the telephone. ! 

Q. And you asked for this information by telephone? 
Right? A. I got the information on the telephone, and asked 
him to send a confirming wire. | 

Q. You didn't send him a wire? You didn’t wire him % 
A. To get the information? | 

Q. Yes. A. No, I didn't. | 

Q. You didn't write tohim? A. No. : 

MR. LANKER: Let the record show, Mr. Hearing Officer, 


I am turning over the statements in the possession of the 
National Labor Relations Board to Mr. Miles, pursuant to his 


request. 
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MR. MILES: May I have the list of new hires you have ? 
THE WITNESS: Yes. 
(Documents handed to Mr. Miles) 

Q. (By Mr. Miles) Mr. Converse, as personnel manager, 
you are familiar with the various jobs throughout the plant, are 
younot? A. [havea general knowledge. 

Q. And you know which ones have been performed over 
the years by male employees and which by female? A. I know 
the classifications that men are assigned to, and the classifica- 
tions that females are assigned to, and the classifications that 
our females, what they have been over the years. 

Q. Do you know which jobs have been filled by females 
over the years? Youknowthat? A. No, I said classifications. 
Classifications and jobs are two different things. 

Q. Allright. Now when you testified that none of these 
persons hired, as shown on this list, E-11, were hired -- to 
perform jobs or to perform classifications, that had once been 
female, which did you testify to? A. LIbeg your pardon? 

Q. You gave us a list, this E-11, of nine people that had 
been hired? A. Yes. 


Q. Allright. Now you were examined by your company 
counsel, and he asked you substantially this: Were any of these 
men hired to do jobs formerly performed by women ? 

Did you hear that question? A. I did. 

@. And did you answer it? A. Yes, I did. 

Q. And how did you answer it? A. No. 


Q. Youanswered, "None of these men were hired to per- 
form jobs which had ever been performed by women?" 
A. That is right. 

Q. Are you familiar with what jobs throughout the plant 
have been performed by women? A. Lam informed, andI 
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know of the jobs that these people were interviewed for, from 
explaining it to them when they were hired; and if you will look 
on that list, most of them are laborers. | 

Q. Nowjusta monent. If you will just listen and answer 
the questions, we will speed this up. 

When these people were hired, you interviewed them each, 
right? A. Yes. 

Q. They carry certain classifications, correct? ! 
A. Yes. | 

Q. Now, do you know whether or not any jobs these 
people -- or any of them, on any jobs, which have ever been per- 
formed by female employees? A. I-- : 

Q. Just yes or no, either you know it or you don't, 
A. I know that these people hired were not hired on eee that 
‘women were doing, had been doing. 

Q. Allright. Now, a play on the words “had been eee ww 

Do you know what jobs throughout the plant, in, let's say the 


year '61, were performed by females? Do you know that? Yes 


or no, Either you do or you don't. 

MR. McGUINESS: I will object, Your Honor. There is no 
requirement that the witness answer yes or no. He can answer 
the question the way he sees fit, as long as he is responsive. 

HEARING OFFICER: The counsel has asked a rather direct 
question, and gotten a somewhat evasive answer. I think he can 
ask the man to answer yes or no. If you want to have him explain 
his answer later on, that’s fine; but I think he has a right to get 
an answer to the question. 

THE WITNESS: I wasn’t here in 1961. 

Q. (By Mr. Miles) Do you know what jobs were per- 
formed by females in 1961? A. I havea pretty good ome 
I have a general knowledge of it, yes. 
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Q. Within that general knowledge, could there have been a 
job in '61 performed by female employees and you wouldn’t know 
that? Would that be possible? A. Anything is possible. 

Q. Will you answer the question? A. Yes, any thing 


is possible. 
Q. So itis possible that there would be jobs performed in 
1961 by females, and you wouldn't know whether they were so per- 


formed or not, would you? A. Yes. 

Q. Youwouldknow? A. Yes, I agree with you. 

Q. Thank you. One of those tricky things in the English 
language, yes. 

All right. Maybe you do understand my question. Iam not 
in any way attempting to confuse you. If Ido, let me know it. 

A. I beg your pardon? 

Q. If youdon't understand, let me know. A. Isurely 
will. 

Q. Doyou know whether or not the job of floor inspector 
in the year 1961 was performed by a female employee? 

A. Yes, I know that the job of floor inspector as such was not 
performed by a female employee. 

Q. Intheyear of 612 A. Inthe year of 1961. 

Q. What about the year of '59, who were the floor 
inspectors, ifyouknow? A. I had gone over the list of the 
people that were classified as floor inspectors with the NLRB, 
and I forget the -- I don't know if we went back as far as 1954, 

We did go back and consulted with the supervisor in charge 
of floor inspection, and that's how we had found out that there were 
no females on floor inspection, -- 

MR. MILES: Thank you. 

A. -- classified as floor inspectors. 
Q. (By Mr. Miles) Were there any women performing the 


85 


job of floor inspector in 1959? A. I don't know the exact date 
offhand now, but there were two or three -- two girls that were 
classified as final inspectors; female inspectors, that were out in 
the floor. I don’t know the exact dates. 

Q. So that in the past, with this company, there have 


been female employees who did work as floor inspectors 2 
A. No. 

Q. What did you just tell the Board? A. Youare 
putting words in my mouth. I didn’t say that. 

Q. Well, tell the Board, Iam sorry. A. I going over 
with the foreman in charge on what the duties were that these 
females were performing, they were not the duties that the floor 


inspector does. ! 

Q. What did these females do? <A. Nowhere again 
I can’t go over all of the duties, but to the best of my recollection 

in talking to the supervisor in charge at the time, these girls 
were checking on blades. That was a repetitive type of -- it was a 
repetitive inspection, very similar to what they were doing in floor 
inspection -- Iam sorry -- very similar to what they were doing 
in final inspection, but instead of being in final inspection, they 
were by the, I believe, the broach department. 

MR. MILES: Now, Mr. Hearing Officer, I have got 17 
pages of one affidavit. May I have ten minutes to examine this 
affidavit before I continue the cross-examination ? 

HEARING OFFICER: Yes, we will take a recess. 

(Short recess. ) 

HEARING OFFICER: On the record. 

Q. (By Mr. Miles) Iam going to hand you what nas been 
given to me by a representative of the Board, and which purports 
to be your affidavit, and I draw your attention to page 17 and ask 
you whether or not that is your signature on that page? © 
A. Yes, itis. : 
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Q. Is this the affidavit which you gave the Board? 
A. It looks like it. 

Without reading it all, I couldn't say for sure, but I 
would -- 

Q. That is your signature? A. Itis my signature. 

Q. Now,'I will draw your attention to page 8, and ask you 
whether or not there was inserted in this affidavit that you signed 
the following words: 

"Records show that on January 5, 1969, Mrs. Powers was 
transferred as a female operator to the supervision of V. Whiteneck 
who was the supervisor of bauge crib and floor inspection. " 

Did the affidavit contain that when you signed it? 

A. Yes, that is part of the group of sentences in there explain- 
ing it. It doesn't -- 

Q. But thatis in there? A. Yes. 

Q. I will draw your attention to page 9 of the affidavit, 
beginning at line 14, and ask you whether or not the following 
language was contained in this affidavit when you signed it: 

"Since Mrs. Powers was transferred to final inspection on 9/2/60, 
from floor inspection, there have been no females in floor inspec- 
tion. " 

Did the affidavit contain that sentence when you signed it? 
A. May I make an explanation ? 

Q. I think you can answer it yes or no. 

HEARING OFFICER: Will you answer the question first? 

A. Yes, it contains it. 

HEARING OFFICER: Your counsel can bring out any 
explanation. 

Q. (By Mr. Miles) Now, I want to ask you whether or 
not you have an employee named Pat Barber? A. There is no 
one active by that name. 
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Q. Hasthere been? <A. The name sounds familiar. 
I would have to check the official records to confirm that. | 
Q. Doyouhave an employee by the name of Evelyn Glass? 
A. No one active by that name that I know of at the present 
time. | 


Q. Has there ever been such an employee? A. 1 be- 
lieve there was, but I would have to consult the official records to 
confirm it. 

Q. Doyou know whether or not either of those persons 


has ever worked as a floor inspector? A. Are you referring to 
the statement that you have got in front of you? : 

Q. No, sir, Iam asking you the question just asked. 

A. I would have to consult the records to answer that. | 

Q. Youdon'’tknow? A. No. | 

Q. Doyou have an employee named Meridith Level? 

A. We have an employee by the name of Meridith Lovel, 
yes. 

Q. Lovel? A. Yes. : 

Q. And what does thatemployee do? A. He is 
classified as a floor inspector, and working in the floor inspection 
department. : 

Q. And has this employee worked on final inspection? 

A. He has -- yes, he has been in the final inspection dopsceent 
as a leader. 

Q. Has he worked on jobs in final inspection ees have 
also been worked by women? A. Asa leader in final inspection, 
he is involved in setting up the gauges for the girls, and JEG 
ing the girls on how to do their work, 

Q.  Youare now telling the board that he hasn't actually 
done any work in final inspection other than as a leader 2 
A. A leader in many cases, in inspecting people -- 
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Q. I have not asked you that. Now you understand the 
language better than that. 

Now has he ever held a classified job, or worked all day, 
eight hours, not instructing but actually performing a job in 
final inspection? A. Idon'’t know. I couldn't answer that. 

MR. MILES: I have no further questions of this witness. 

May the record show that Iam returning the two-part 
affidavit to the Board. 

Excuse me, I have omitted a question. 

HEARING OFFICER: Yes, certainly. 

Q. (By Mr. Miles) I will hand you -- 

MR. MILES: Excuse me. May we mark this as Petitioner's 
Exhibit 1? 

(The document above-referred to 


was marked Petitioner's Exhibit 
No. 1 for identification. ) 


Q. (By Mr. Miles) Iam going to hand you what has been 
marked as Petitioner’s 1, and ask you if you can recognize any 
of the signatures contained thereon? A. I recognize the names. 
As far as the authenticity of the signatures, I would have to refer 
to our official records to see that those are the signatures. 

Q. What is Mr. Whiteneck’s position? A. He is super- 
visor of final inspection in the gauge crib. 

Q. Does he make regular reports to you? <A. Yes. 

Q. In writing? A. He signs various reports, yes. 

Q. But youare not familiar with whether that is his 

signature or not? A. Ihave seen his signature quite often, 
but I forget exactly how it is, how it has been signed. 

Q. I will ask you to examine the entire document now, 
and tell the Board whether or not on that document -- whether 
or not that document is an official document of your company ? 
Is that a form your company uses? A. Yes, this is a form 
that our company did use at one time. 
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Q. And does that contain the names of company officials ? 
A. Yes, it does. | 

Q. How many different company officials? A. Four. 

Q. And at that time those were four officials of your 
company, is thatcorrect? A. Yes. 

Q. Tell the Board whether or not that shows a classifica- 
tion thereon of Juanita Powers as a floor inspector? Yes or no. 
A. That does not show a classification of floor inspector. It 
shows female operator inspection, and that there was no change 
in the classification held by this individual. | 

Q. Allright. After the classification, there is a title, 

"Operation. " Does it show her under operation or BEE’ 
A. It shows a change in the department. 

Q. Now let's answer the question. In this Coram aeeed 
"Operation" -- 

MR. McGUINESS: Mr. Hearing Officer, Iam ae to object 
to further questions on this document. It has not been introduced 
into evidence. And it is -- well -- 

MR, MILES: I will offer the document. Let it speak for 
itself. | 

MR. McGUINESS: I have no objection to its introduction. 

Mr. Miles, I assume you do not have a copy of this ? 

MR, MILES: I would ask leave of the Board to withdraw 


this for the purpose of duplication, or have the reporter duplicate 
it. 


MR. McGUINESS: I think I can get it copied, but I would 
like to have permission to copy it. 
HEARING OFFICER: Permission granted. Petitioner 
Exhibit 1 is received. 
(The document heretofore marked 


Petitioner's Exhibit 1 was re- 
ceived in evidence. ) 
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REDIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Converse, I will show you 

Petitioner's Exhibit 1, and ask you to explain what is meant 
by the bracket "Department" on that. 

MR. MILES: To which I am going to object. I think the 
exhibit speaks for itself. I don't think we need explanations for 
a document. 

HEARING OFFICER: May I see the document a minute ? 

MR. McGUINESS: Surely. 

(Document handed to the Hearing Officer.) 

HEARING OFFICER: Mr. Converse, you say the company 
doesn't use this any more? 

THE WITNESS: That is correct. Actually that form was a 
form that was used by the corporation in Detroit, and sent here. 


That form in itself could show certain things that somebody would 
misconstrue. Now -- 

HEARING OFFICER: Now, Mr. Converse, has this form ever 
been used since the first of March, 1964, in Elwood? 

THE WITNESS: Shortly after I got to Elwood, I would say in 
March, sometime, I changed that form, because it -- actually 


in operations what we have got are departments. On our present 
form that would show that this person would have remained in the 
classification as a female inspector, final inspector, and would 
show the change'from one department to another, but there would be 

no change in rate, and no change in classification at all. It 
would just be a change showing that she was physically moved from 
one department to another, no change in job. 

HEARING OFFICER: I will overrule the objection. I will 
allow the question about what department means. 

Q. (By Mr. McGuiness) What does the word "department" 
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which appears in two of the brackets on the form mean, Mr. 
Converse? A. Well, this would mean here, taking into account 
a department in the operation, that Juanita Powers was trans- 
ferred from the final inspection -- or from supervisor of the final 
inspection to the supervisor of the floor inspection -- the floor 
inspection operation. 

Q. What do you mean by transferred from supervisor of 
final inspection to supervisor of floor inspection? A. It 
would mean that she would be reporting to the supervisor, in this 
case Vic Whiteneck, who is in charge of floor inspection. 

Q. Does floor inspection -- strike that. 

Do either floor inspection or final inspection on the form 
refer to the work which she was doing? A. No, no. 

Q. Well, what on the form designates the work that she 
performed ? A. Well, it would be the classification. 

Q. And whatis that? A. Female operator-inspection. 

Q. Now, did that change or remain the same in this 
transfer ? A. It didn't change. | 

Q. Now-- A. And in going over the records,’ there 
was no change in rate for this individual. Although it doesn't show 
that here. : 

Well, there was no change in rate, from the omission of 
any rate. 
MR. McGUINESS: No further questions. 

HEARING OFFICER: Mr. Miles? 
MR. MILES: I have nothing further. 
HEARING OFFICER: Mr. Lanker? 
MR. LANKER: Yes, sir, I do. 


EXAMINATION 


Q. (By Mr. Lanker) I direct your attention to Employer's 
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2 in evidence, to the statement therein, the third paragraph, the 
first page, quoting from it this language, "Are you missing the 
cost of living increase that you should be receiving?" And follows 
three question marks is the end of a quotation from a letter. 

When did you see this particular letter from the Union, and that 
particular statement in the letter ? 

MR. McGUINESS: Which exhibit are you talking about? 

MR. LANKER: Employer's 2. 

A. You are asking me specifically. I don't remember the exact 
date that I did see this. 

Q. (By Mr. Lanker) As nearly as you can now recall? 

A. I would imagine three or four days -- three to five days. 

Q. After August 19, 1964? A. Depending on when the 
UAW put this in the mail. I mean, I am going by this date (indicating). 
If it were mailed on August 25 -- 

Q. How long before the election, to the best of your recol- 
lection, would you have seen this Employer's 2, and the statement 
that I have directed your attention to in Employer's No. 2? 

A. How long -- I beg your pardon? 

Q. Before the election, would you have seen this particu- 
lar letter, and the statement that I have directed your attention to? 

As nearly as you can recall. How much before the election? 
A. Well, the election was in October, and I would -- I would 
imagine that I saw this in August. 

Q. And you testified earlier, I believe, with respect to 


making certain replies in news briefs published by the employer ? 
A. That is correct. 

Q. With respect to certain campaign literature of the 
Union? A. That is right. 

Q. Did you at any time cause to be prepared or prepare 


any answer to the statements contained in Employer's 2, "Are 
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you missing the cost of living increase that you should be receiving ie 
A. At that time, with the way that was brought up, just those 
questions, I didn’t think that it needed a reply. In October, prior to -~ 
when they went back into it again, I felt that that needed to be 

replied to. I didn't at that time. Now, if they would have probably 
gone into it in much more detail, yes, I would have made a reply. 

Q. Well, what particular aspect of the October incident or 
handbill caused you to decide differently than you had decided in 
August? A. Because they related it to a 14-cent loss from each 
employee. | 

@. Did you make a statement that even if the National Labor 
Relations Board were to consider the cost of living allowance ‘was 

lost due to discontinuance of the cost of living allowance, such 
discontinuance does not result ina 14-cent loss? Did you make such 
a statement? A. Something very similar to that. If that is the 
exact statement that I turned in to the NLRB, and you read it 
exactly, then that’s what it was. : 

Q. Isn't it a fact that the cost of living allowance as it 
was constituted before 1962 was in fact discontinued in 1962? 

A. No, it was changed. It was put into an annual review, not dis- 
continued. 

Q. Well, what is the basis of your statement a that 
even if the National Labor Relations Board were to consider that 
the cost of living allowance had been or was lost due to discontinu- 
ance, what was the basis of that statement? A. Just exactly 
what I said. | 

Q. You knew Mr. Utberg told the employees in 1962 
there would no longer be a cost of living allowance adjustment as 


such because the wage reviews would consider the cost of living 
factor? You knew that, didn't you? A. Ihad read something 
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on it. I would have to go over the exact wording of his talk to 
verify that exactly. He said something very similar. 

Q. Nowon May 18, 1962, your company published to the 
employees 2 notice to all Ex-Cell-O folks, did it not, concerning 
the review consideration that would be given to the cost of living 

trend, the competitive position, the work outlook, and the 
position in the local area. Was such a document promulgated by 
the company in 1962, on or about May 18 of thatyear? A. Ibe- 
lieve so. I would have to check the official records. 

Q. Did you tell a board agent that such a thing was pub- 
lished, and that you would not furnish it to the board agent? 

A. Could you -- you would have to refresh my memory from that 
statement. 

Q. Well, do you have a copy at this time? A. No, I 
don't. 

Q.  Atyour access, of that document? A. Could I see 
your copy, please? If you want to refresh my memory with it, 
then I will -- 

Q. Idon't have a copy of it. [am asking if you told a 
board agent, "Although I have a copy of a bulletin and the board 


agent has previously been permitted to read it, I will not furnish 
a copy to the board agent?" A. The affidavit that I submitted to 
the National Labor Relations Board back in I believe January was 


17 pages long, and Iam afraid I can't remember everything that 
was in that affidavit. 
Q. Now, women used to work in the broach area, is that 
correct? A. I beg your pardon? 
Q. Women used to work in the broach area, is that correct? 
A. No women has worked in the broach area since I have been at 
the Ex-Cell-O Elwood plant. 
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Q. Have women ever worked in the broach area? : 
A. Ihave not seen any women work in the broach area. 
Q. IfI represent to you that Mr. Whiteneck, supervisor 


of floor inspectors for your company, told the National Labor 


Relations Board that there was a reduction of operators in the 
proach area, "and we thought that we could get the necessary 
information from the floor inspectors because of the reduced work 
load, this occurred when Juanita Powers was transferred | out of 
the broach pit; after Juanita Powers transferred we found ‘that 
in the normal course of the floor inspectors responsibility for 
stability checks they could provide sufficient sampling data to 
meet our requirements. The women were transferred into the 
proach pits because we had increased our stability inspections in 
line with our decision to accelerate our sampling program. Before 
placing women on stability runnings men had performed these same 
checks along with their other duties. After 1960 a female in- 
spector has been occasional ly loaned out to me," meaning Whiteneck, 
"to perform stability checks, but I would estimate the total hours 

spent on these type of checks less than a total of 40 hours. 
Female inspectors do occasionally go out into the plant but only 
to perform final inspecting type work and not stability checks. w 

If I represent to you that Mr. Whiteneck, supervisor of your 
company, made that statement, would it be your testimony that 
the females have never performed work in the broach area? 

MR. McGUINESS: I will object, Your Honor. | 

HEARING OFFICER: On what grounds? | 

MR. McGUINESS: Well, for one thing, I think it is a highly 
confusing question. I think it is proper for the witness to be 
asked questions about what he knows, but this long involved state- 
ment which has been read from, I gather, from an affidavit of 
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Whiteneck, or from some statement seems to me an improper 
method to refresh this witness’ recollection, and the question is 
not properly directed to this witness. 

HEARING OFFICER: I think the question itself is pretty 
simple, and I don’t think that it is an improper method of 
refreshing the man’s recollection. Iam going to overrule your 
objection and let the man answer. 

A. Well, in your last question I believe you are putting words in 
my mouth. Would you restate the question, please ? 

Q. (By Mr. Lanker) I think I asked you -- if not, I will 
ask it in this fashion -- what is the fact with regard to whether or 
not women have ever worked in the broach area? 

MR. McGUINESS: Your Honor, I will object. I think the 
question has already been asked and answered. 

HEARING OFFICER: It has been asked; but it hasn't been 
answered. 

MR. McGUINESS: Well, I think he said he had never -- 

HEARING OFFICER: Answer the question, Mr. Converse. 

THE WITNESS: Now, are you talking about -- 

HEARING OFFICER: Mr. Converse, the question is pretty 


simple. He said, "Have women ever worked in the broach area?" 


Now answer it. 

A. Are you asking about inspector, or are you talking about broach 
operator, somebody operating the broach? What are you referring 
to specifically ? Both? 

Q. (By Mr. Lanker) Have any women ever performed 
functions in the broach area, of any type? A. In talking to the 
supervisor of floor inspection, I understand that there have been 
some females checking parts in the broach area, which were of a 
final inspection type nature. 
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135 Q. And if you know, has that been discontinued ? | 
A. To the best of my knowledge, that has not happened since I 
have been at the Elwood plant. | 

Q. And that is when -- since when have you been there, 
sir? A. Since March of 1964. 
Q. Have there been any men hired and put into the broach 


pits to do that type of work formerly done by women in the broach 
pits prior to that time? A. Iamsorry. Could you sever that 
again ? 

Q. Have there been any men hired and put to work in the 
broach pits doing this type of inspection work that the women had 
done when they, the women, were in there? A. We have hired 
a floor inspector who has inspected parts in the broach department, 
along with other duties. The job was not the same, in talking to 


the supervisor of floor inspection, that this male did, as oe 


Juanita Powers done. | 

Q. Who was this employee you are referring to? Would 
that be William Ice? A. Yes. 

Q. Now, is it true that there is a belt packing operation 
at your plant? A. Yes, thereis. I don't know too much 
about it. : 

Q. Do you know that during the first four years of the 

operation of the belt packing that the work was performed 
by male as well as female employees ? Were you aware of that ? 
A. Lhave heard something about that, but I don’t feel I am 
qualified to give you a full answer on that. 

Q. Did you know that that work was transferred about a 
year ago, that is the packing operation was transferred into the 
tool crib? A. I knew that the tool crib was doing that work. 

I don't know when. It was transferred there. | 
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Q. And are there any women, since you have been there, 
who have performed this belt packing operation? A. Ican't 
answer that. I mean, to the full --I really don't know the answer. 
I think that the men are doing that. And it might have been that 
some women have continued to doit. I don't know. 

Q. Well, didn't you make a study with respect to giving 
an affidavit to the National Labor Relations Board some time past, 
and didn't you-- <A. Idid. 

Q. -- make a study with respect to Employer's 11? 

A. Idid, yes, as I said, I made that statement 17 pages long, 
and I did make a study, and now I would have to have that to 
refresh my memory. 

Q. Inconnection with your study of Employer's 11, that 
is the new employees hired and their classifications, did you 

at that time make a study with respect to the belt operation ? 
A. Yes, I made a study for the board agent. Well, actually the 
Board agent was in and we had gone over all this, whatever is in 
my statement. 

Q. And at that time did you determine that there had 
been no females on the belt packing operation since you had been 
at the plant? A. May Isee my affidavit to go over that? 
Whatever is in there, will conclude it. I have forgotten. 

Q. Would it refresh your rec ollection if I were to tell 
you that Mr. Vancleave made the statement in an affidavit to the 
poard, "About a year ago it was decided to put this packing 
operation into the tool crib for better control over inventory. " 


Would that refresh your recollection? A. I don't remember -- 
I know that Mr. Vancleave had submitted an affidavit, I don't 
know, I can't remember too much about everything that was in 
the affidavit. 
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Q. Have there been any employees hired and put to work 

doing this belt packing operation since you have been there? 

A. We have transferred -- just recently we have transferred 

a man into the tool crib to replace somebody that was transferred 

out, Idon't know what he has done, -- exactly all of his duties, 

put it is possible that he might have packed belts. I couldn't say 
one way or the other. : 

Q. That wasn't any of the people, Warner, Gardner, Ice, 
Israel, Lowder, Odum, Gones, Seal, or Shrock, that wasn't any 
of those men that were involved in this new hire or this new 
transfer to the toolcrib? A. This is something that happened, 
oh, maybe two months ago. Now, to the best of my recollection, 
one of these new people that was hired I think did work in! the tool 
crib for a short time. | 

Q. After he was hired he did work in the tool crib? 

A. He was hired to -- now this employee, here again I've for- 
gotten all the details, but I think there was one employee, Alex 
Gardner, that was hired as a laborer, and at some time or other, 
was working in the tool crib. I forget exactly when now. 

Q. Yes. Well, did he perform at any time this belt pack- 
ing operation that -- there in the tool crib? A. Here again it 
has been so long since I have gone into that investigation, I don't 
remember. 

Q. Youarenotsure-- A. He might have, but I'm 
not sure. : 


Q. You are not sure, but he might have done so? 
A. Yes, he might have. | 
Q. And do you know, sir, that about three years ago, 


that is three years before 1964, women used to operate @ vapor 

plast machine? Did you know that to be the fact? Or have you 
been told that that is the fact? A. I know that on occasions 

we have women still operating the vapor blast. | 
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Q. Well, if I were to tell you, or were to represent to 
you that in an affidavit to the National Labor Relations Board Mr. 
Vancleave made this statement: "Approximately three years 
ago was the last time a woman operated a vapor blast machine, Wy 
end quote. Would that change your testimony? A. IfMr. 
Vancleave made that statement. 

Q. You would accept it as true? A. If that was an 
authentic statement that he made, I would accept that statement. 

Q. And have you hired any male employees and put them 
to work at any time on the vapor blast machine ? <A. Ibeg 
your pardon ? 

Q. Have youhired any employees, men employees, and 
put them on the vapor blast machine? A. And put them directly 
into the department? They were hired directly into the department? 

Q. Not directly into the department. Have you put them 
in there doing that work at any time, either when they are hired, 
after they are hired? A. I believe that one of the employees 
that is in the list that was submitted. 

Q. Youare referring, sir, to Employer's Exhibit 11 for 

identification and in evidence, is that correct, this list of 
employees hired? A. In 1964, yes. 

Q. Yes, go ahead. A. LIbelieve that one employee had 
worked temporarily for a short time in the heat treat, where the 
vapor blast operations were going. 

Q. Would you know, or would that list refresh your re- 


collection as to which man that was? Or do you know? 


A. I've forgotten which man. 

Q. Now, on the Employer's 11 in evidence, you show Mr. 
William Ice -- if I may direct your attention, sir, to Employer's 
11 in evidence, William Ice, that shows him, as I understand it, 
under the classification of floor inspector, is that correct? 

A. Yes, that is correct. 
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Q. Now, in an affidavit to the National Labor Relations 
Board, did you make this statement: "Since Mrs. Powers was 
transferred to final inspection on 9-20-60 from floor inspection 


there have been no females in floor inspection. " Did you make 
that statement? A. I made a statement about Juanita Powers. 
I forget the exact words. Are you quoting from my = 


exactly ? 

Q. I will represent to you that I was quoting from your 
affidavit, yes, sir, Iwas. I will ask you in connection with 

the two previous questions whether it is or is not the fact 
that William Ice was hired as a floor inspector, and that previously 
Juanita Powers had been floor inspector? Is that, or is it not, 
the fact? A. Yousaid that Juanita Powers had previously 
been a floor inspector ? 

Q@. Yes. A. That is not the fact. | 

Q. Now, I believe in your affidavit to the National Labor 
Relations Board you made this statement: "I believe it would 
take six to eight hours to investigate the necessary facts and 
prepare an effective reply on the men replacing women issue." 

Do you recall making that statement or some similar state- 
ment in your affidavit to the National Labor Relations Board? 
A. On my statement I think I said that it took about 16 hours to 
investigate the facts for that affidavit on these men replacing 
‘women. | 

Q. Why would it take that long, Mr. Witness, to invest- 
igate that particular issue? A. Why would it? It took this long 
in going through all this with the -- some preliminary work, and 
then going over it with the board agent. I thought that on these, 
this time, that I was giving it to the best of my --I mean, I 

don't know exactly what it would take. That was an estimate. 
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Q. Well, your company submitted to the National Labor 
Relations Board certain statements or certain lists of employees, 
approximately 60, or 70 employees, who branded that statement 
by the Union about the replacement of women by men, they branded 
that as an outright lie. Did you not submit such statements to 
the board? A. The employees submitted it to us for submission 
to the board. 

Now, on this affidavit that you are quoting, I think you will 


find that there are two parts at two times. One was in writing 


something for the news briefs it would take three to four hours. 

In another part, it was mentioned that on this -- I thought the 

men replacing women, and the 14-cent loss, that it would take 
approximately 16 hours to -- the three to four hours I don't think is 
what I said it would take for this 14-cent loss and men replacing 
women issue. 

MR, LANKER: Well, let me have a moment, Mr. Witness, 
and I will show you your precise statement, because I am curious 
as to why it would take six to eight hours to decide whether or 
not women had formerly been doing jobs which men were now 
doing. 

MR. McGUINESS: Your Honor, may I ask where the coun- 
sel for the board is reading in the affidavit? I don't find this six 
to eight hours. 

MR. LANKER: I will find it if you will let me have a 
minute. 

MR. McGUINESS: Is that page 10? 

MR. LANKER: Well, I haven't found it. I will look there. 

MR. McGUINESS: I think about the middle of the page. 

MR. LANKER: Yes, that's correct. 

Q. (By Mr. Lanker) Let me direct your -- you can exa~ 
mine it if you want. 
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I think you will recognize this particular page. Iam 
directing you to page 10 of your yellow affidavit, and if you will 
notice some pen marks, some writing in pen, if you will read 
that over to yourself, or any other that you want to read over. 

A. Are you talking about this one issue now, men replacing 
women ? | 

Q. Iam asking you whether or not you did make the 
statement in an affidavit to the National Labor Relations Board, | 
believe it would take six to 8 hours to investigate the necessary 
facts and prepare an effective reply on the men replacing women 
issue. " 

Did you make such a statement in your affidavit, sir'? 

A. Yes. The -- 

Q. Go ahead. Did you want to add something ? 

A. The board agent asked for a time, and I told him that 
I didn't know. I said if you want something down, I said, put 
"I believe. " And at that point I didn’t know if he wanted to have 
some hours down, and that's what I just believed, in talking to various 
foremen, and going over who it was that we hired. | 

Q. Now, you are the personnel director, is that correct? 
A. That is right. 

Q. And you are the ones who talked to the people that 
were hired, is thatcorrect? A. Yes. 

Now there may be a few employees that we'll say if Iam 
out of the plant, I may not have talked to them. My girl might have 
done an initial screening on them and then turned them over toa 
supervisor who would hire them. 

Q. Did you say in your affidavit to the National Labor 


Relations Board, "I have hired all new employees at this plant 
since March 1, 1964.'' <A. DidI say that? 


104 


Q. Didyousay that? A. [believe --I couldn't say to 
the exact words, unless I looked at the statement, but I believe 
I must have said something similar to that, that I hired the em- 
ployees, or were responsible for the hires involved. 

MR. McGUINESS: Your Honor, couldn't we save a great 
deal of time by just introducing this affidavit into the record? 
We certainly have no objection to doing that. We have gone on at 
considerable length now, and I think I am going to be forced to 
ask him about a whole lot of the sentences which go next to the 
ones that the board has inquired about. Why don't we just put the 
thing into the record and get it over with ? 

I mean --'Mr. Converse has adopted the affidavit, I think. 

HEARING OFFICER: When it is your turn, you can intro- 
duce it if you want. 

MR. McGUINESS: Well, I thought I might expedite it. 

MR. LANKER: I just have one more little query, if I may. 

Q. (By Mr. Lanker) Did you make this statement in an 
affidavit to the National Labor Relations Board: "On August 26, 
1964, in a letter to the Elwood employees, the Union set forth 
certain matters concerning laid off employees in paragraph 2. 


The company reply was in the September 4, 1964 news brief 


under the title of 'Union Election’."" This reply was intended to 
assure females who were the only employees laid off of our in- 
tentions to continue the progress we had recently shown in 

recalling ‘laid off employees. Our recall policies as stated 
in the employees handbook and dem onstrated by our recall pro- 
gress has indicated at the heading of the news brief, plus the 
paragraph in the September 4, 1964, news brief, under the title 
of "Union Election” was what we considered to be an effective 
reply at that time. 

Did you make that statement? A. Are you reading that 
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verbatim from my affidavit without a mistake? If it is, if that's 
what you read from my affidavit, then that's what it is. 

Q. Do you recall making -- regardless of whether I 
have gotten it word for word -- A. I recall making a 17 -page 
affidavit. I can't remember each word that was in it. 


Q. Well, what I am trying to ask you is simply this: 


Do you recall making a statement in substance like what I have 
just read toyou? A. Yes, Ido. 

MR. LANKER: Thank you. That is all I have. 

HEARING OFFICER: Mr. McGuiness ? 

MR. McGUINESS: I will ask the reporter to mark for 
identification as Employer's Exhibit 13 a 17-page document pur- 
porting to be the affidavit of E. R. Converse, dated December 21, 
1964." 

(The document above-referred to 
was marked for identification as 
Employer's Exhibit No. 13.) 

Q. (By Mr. McGuiness) Mr. Converse, I show you a 
document which has been marked for identification as Employer's 
13, and ask if this is the affidavit which you submitted to the 
National Labor Relations Board on December 21, 1964? A. Yes, 
itis. Yes, it is. 

MR. McGUINESS: I will offer it in evidence. 

HEARING OFFICER: Mr. Converse, is that the affidavit 
which you gave to an agent of the National Labor Relations Board, 
or is that a photostatic copy of the affidavit? 

HEARING OFFICER: Or Xeroxed or some other ee 

THE WITNESS: Yes, this is a Xeroxed copy. 

HEARING OFFICER: Mr. Lanker, do you have the original 
affidavit? 

. LANKER: Yes, sir, I do. 
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HEARING OFFICER: Mr. Lanker, would you compare it, 
too, please, and tell me if this is in fact a copy of the statement 


which you have? 
MR. LANKER: I will be glad to physically hand it to the 
Hearing Officer, and/or the parties, for their inspection; or 


introduce it, as far as that is concerned. 
MR. McGUINESS: I will give you the job of comparing it. 
(Documents handed to Mr. Lanker.) 

MR. McGUINESS: Your Honor, instead of the copy I will 
offer the original. 

HEARING OFFICER: For what purpose, Mr. McGuiness? 

MR. McGUINESS: Well, as I indicated before, there have 
been extensive quotations read by counsel for the board, there 
have been a few quotations read from the affidavit by counsel for 
petitioner, and they were taken out of context, and it certainly is 
incumbent upon me to fill in the holes on the thing, and I think it 
will be simpler, as far as everybody is concerned, to just put 
in the affidavit. If not, I will go ahead and ask him the question, 
and read substantial portions of it in. 

MR. MILES: Petitioner has no objection to the intro- 
duction. 

HEARING OFFICER: For the purpose of putting into con- 
text the quotations read into the record from the affidavit, the 
affidavit is admitted. 

MR. McGUINESS: Then the reporter should mark the 
poard’s original, I gather? 

HEARING OFFICER: Yes. 

MR. McGUINESS: And then that is the exhibit which is 
submitted. 

(The original affidavit, marked 
as Employer's Exhibit 13 in sub- 


stitution, was received in evi- 
dence. ) 
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FURTHER REDIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Converse, I will show you 
Regional Office Exhibit 1, which is the 1962 employee handbook, 
and call your attention to page 3, and the section which is headed 
"Rate Ranges." 

Is there any reference to a cost of living factor in that 
exhibit about rate ranges in the exhibit? A. Yes, there is. 
Not directly. Where it says, "It is the policy of the company to 
make sure that its wage rates compare favorably with the itop 


third of the employers in the area." 
Q. How does that speak of cost of living? A. Because 


when we conduct -- when you conduct a wage survey, we take into 
account the -- in going over the wage rates of these various 
plants, the cost of living factor, and admit to their base rates. 
MR. McGUINESS: I have no further questions, 
HEARING OFFICER: Mr. Miles? 
MR, MILES: Nothing whatsoever. 
MR, LANKER: I have a question. 
HEARING OFFICER: Proceed. 


EXAMINATION 


Q. (By Mr. Lanker) Were you present when Mr; Guest 
testified today? A. I beg your pardon ? 
Q. Were you present in the hearing room when Mr. Guest 
testified here today? A. Yes, I was. 
Q. Did you hear his testimony with respect to whether 
or not the cost of living was included as one of the factors in 
that very same page of that handbook about which you just 
testified? A. Idon'tremember. He was talking, I don't 


remember specifically, I don't remember every one of his 
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comments on that particular thing. Something was mentioned, 
put I have forgotten, I forgot, or I didn’t -- I don’t think I heard 
all of it. I might have. 

Q. If I were to represent to you that he testified that the 
cost of living was not one of the factors listed in determination 
of a wage increase, would your testimony still be -- 

MR. McGUINESS: Just a minute, before you reply. 

I will object, Your Honor, as not a proper representation 
of the testimony of Mr. Guest. 

MR. LANKER: I will withdraw the question. 

HEARING OFFICER: Thank you. 

Do you have anything more of the witness ? 

MR. LANKER: No, Sir. 

MR. MILES: No, sir. 

HEARING OFFICER: I have a few questions, Mr. Converse. 


EXAMINATION 


Q. (By Hearing Officer Kenney) Where did you work for 
Ex-Cell-O before you came to Elwood? <A. Fora subsidiary of 
Ex-Cell-O Corporation, the Bryant Checking Grinder Company, in 
Springfield, Vermont. 

Q. How long did you work there? A. About three and 
a half years. 

Q. Is that the only other place you worked? A. No, 
then I worked for Ex-Cell-O in Detroit. 

Q. How long did you work there? A. Around six 
months, perhaps. 

Q. How old was the Bryant plant when you were there? 

A. How old was the Bryant plant? 

Q. Yes. How long had the plant been in operations as 

a division of Ex-Cell-O? A. Oh, let’s see. Lam going from 


memory, and I may not be accurate, but I would say around 1958. 
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Q. It was about two years before you got there ? 
Yes. 


Q. Did they have an annual improvement factor in their 


wage structure there? A. No. | 
@. Did you have a Union in the plant? A. No. 
Q. The employees weren't represented by a Union? 
A. No. : 
We had an annual review of wages similar to what si have 
here in Elwood. | 
Q. Now you testified, I believe, that you had 39 wom en 
on layoff in October and September of 1964? A. Yes, Sir. 
Q. Were any of these women related to anybody who 
worked at the plant? A. Inasmall town like Elwood, I am 
sure that some of them were. Offhand, who they are, or how 
many, I wouldn't know. | 
Q. Now, on this Employer's 12, telegram from Mr. Toohey, 
he signs it as United Aircraft Corporation, G. Toohey, assistant 
personnel director. Is Pratt and Whitney a division of United 
Aircraft Corporation? A. Yes. 
Q. Do you know of any jobs that were changed from 
female operators to male operators in 1964? 
Whether or not anyone was laid off, but whether any job 
or classification was changed from female to male during 1964? 
A. LI -wish I could say yes or no, but -- 
Q. In other words, youdon’t now? A. No, that is 
not the case. | 
No, there are certain -- like in the heat treat, over the 
years we have had, when something comes up to do ona certain 


operation, I forget exactly where, they will put the men and 
women doing it. They have done this for years. Now you say 
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have any men -- have men replaced the women on that? I mean -- 
sometimes they may have more men do it than women. Is that 
replacing women? I don't think so. 

Q. What is belt packing? A. This is where they take 
the -- as I understand it, they take the used belts and they pack 
them up for shipment to a vendor to be recoated. 

Q. Are these grinding belts coated with an abrasive? 

A. Yes, these are belts coated with an abrasive. Well, polishing 
belts. 

Q. Howbig are these belts? A. Well, they are very 
light. Actually what it is, it is a fabric with an abrasive on the 
back. It is not a solid type of thing. 

Q. When did the company discontinue the quarterly cost 
of living increases in Elwood? A. January of 1962. 

Q. Now, prior to that time, hadn't the cost of living in- 
creases been cumulative, and added on to the base rates? 

A. It was a base rate plus the cost of living. 

Q. And this is a cumulative cost of living allowance, 
isn't it? A. Oh, I think over the years -- and here again I 
would have to refresh my memory from the official records, but 
I think in time certain amounts of the cost of living allowance was 
added to the base rate. 

Q. Then you would go on for perhaps a year or two 
years accumulating the quarterly increases and you would have 
a base rate of aidollar and a quarter, plus eight cents in cost of 
living increases, given twocents ata time? A. Say that again. 

Q. Isay, you might have, and probably did have, a 
situation where you had a base rate of $1.25 -- I am not knocking 
your wage structure here, but let's say for example, $1. 25, and 


then in the course of 1957, say, for instance, there were four 
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increases of two cents each, so at the end of the year the cost of 
living allowance would be eight cents ? A. Right, yes. : 

Q. Do you know what the differential was, or what the cost 
of living allowance was in December of 1961? A. I believe it 
was 19 cents. 

Q. Over and above the base rate? A. Yes. 

HEARING OFFICER: That is all I have. 

MR. McGUINESS: Nothing further. 

HEARING OFFICER: You are through? 

MR. McGUINESS: Yes. 

MR, MILES: Nothing further. 

MR. LANKER: Nothing. 

HEARING OFFICER: Thank you, Mr. Converse. 

(Witness excused. ) 

MR. STRAUSS: The employer calls as its next witness 

Florence Van Buskirk, 


FLORENCE VAN BUSKIRK 


was called as a witness by the Employer, and, being first duly 
sworn, was examined and testified as follows: 

HEARING OFFICER: Will you please give us your name 
and address ? 

THE WITNESS: Florence Van Buskirk, 709 Sullivan Street, 
Alexandria, Indiana. 


DIRECT EXAMINATION 


Q. (By Mr. Strauss) Is that Mrs. Van Buskirk? 
A. Iam divorced. 
Q. Where are youemployed? A. Ex-Cell-O Corpora- 


tion. 
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Q. Mrs. Van Buskirk, you are here today in response 
to a subpoena that was served on you, are you not? 

A. Yes. 

Q. How long have you worked for Ex-Cell-O? A. It 
will be nine years September 20. 

Q. Was this employment continuous? <A. No, I was 
laid off several times. 

Q. Whatisthat? <A. Ihave been laid off. 

Q. When was that? When was the last time you were 
laid off? A. September 2nd, of 1964, I thought, a year and 
four months. 

Q. 1963, wasn'tit? A. 1963. A year and four 
months. 


Q. And when were you recalled to work? A. Novem- 
ber 23, 1965. 


Q. So that at the time of your last -- 

HEARING OFFICER: Justa moment. I don't believe we 
have come to that date yet. 

MR. STRAUSS: Sir? 

HEARING OFFICER: I don't think we have come to that 
date yet. 

THE WITNESS: Of *64. 

HEARING OFFICER: She said November of 65. 

MR. STRAUSS: I didn't catch it. Thank you. 

THE WITNESS: It was '64. 

Q. (By Mr. Strauss) So that at the time of the election 
in October of 1964 you were in a layoff status, is that right? 
A. Yes. 

Q. What kind of work were you performing when you 
were laid off? A. Female production operator. 
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Q. Ishow you Employer's Exhibit No. 1, andI will ask 
you whether you have ever seen this letter before? A. Yes, 
I recall some of it. 

Q. Well, my question was: Have you seen that letter 
before? A. Yes. 

Q. Doyou recall when you first saw it? A. 1 I 
don't recall when I seen it. 

Q. Was it before or after the election that was conducted 
on October 22, 1964? A. I couldn't tell you that, either. I 
don't remember. | 

R. MILES: May I have the answer to that? I heard no 
part of it. 

THE WITNESS: I don't remember. 

Q. (By Mr. Strauss) At the time, just in the peri be- 

fore the election, did you receive communications from 
the Union? A. No. | 

Q. About the election? A. No. Nobody ever talked 


to me. 


Q. No, by communications, I mean did you receive -- 
A. Oh, letters through the mail, yes. 
Q. Letters through the mail? A. Yes. 
Q. Now, after you received this letter, did you have a 
conversation with anybody concerning this letter? A. No. 
Q. Doyou know Pat Dreese? A. Yes. : 


Q. Iwill read you an excerpt from Paragraph 4 of this 
letter. 

HEARING OFFICER: Mr. Strauss, since the letter is 
already in evidence -- 

MR. STRAUSS: I am trying to refresh the witness’ 
recollection. | 

HEARING OFFICER: Okay. 
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Q. (By Mr. Strauss) Let me direct your attention to 
paragraph 4 of this letter, where it says, "Is it the company's 
intention to completely ignore their seniority rights? Is it the 
company's intention to eventually replace all female employees 

with male employees ?" 

Now, did you have a conversation with Mrs. Dreese with 
respect to the substance of what I have just read to you? 

A. Yes. We heard that they was replacing men with the women. 

MR. MILES: Justa moment. Iam sorry. I don't want to 
be rude -- but I am going to have to hear you. 

THE WITNESS: That they were replacing them. 

Q. (By Mr. Strauss) Do you recall what you said to 
Mrs. Dreese at that time with respect to the substance of para- 
graph 4? A. Well, we wasn't there to know. I mean, we was 
laid off, and we just heard the rumors, you know. 

Q. You weren't there to know what? A. I mean we went -- 
well, they said that they was replacing men with women, and we 
wasn't there to know whether they were or not. I mean -- 

Q. Did you mean replacing women with men, or men with 
women? A. Well, they said they was hiring men in, and they 
wasn't calling us back, see. 

MR. STRAUSS: That is all the questions I have of this 
witness. 

HEARING OFFICER: Mr. Miles? 

MR. MILES: I have no questions. 

HEARING OFFICER: Mr. Lanker? 


EXAMINATION 


Q. (By Mr. Lanker) At the time that you were employed, 


by that I mean not on layoff status, who was your superior, if 


anyone? A. John Dinsmore. 
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MR. STRAUSS: Excuse me, I didn't get that question. 
MR. LANKER: Who was her superior, when she was not in 
a layoff status. | 
And I think she said John Dinsmore. 
THE WITNESS: Yes. 
Q. (By Mr. Lanker) Do you know when the electi 
A. Yes. In October. | 
Q. InOctober? A. Yes. 
Q. And directing your attention back to that time, did 
Mr. Dinsmore telephone you shortly before this election? 
A. No. | 
Q. Did any person in a supervisory capacity contact you 
by telephone? A. She said Ann Lee Belokobiscsky. 
Q. And at the time you talked to this laid off employee 
as nearly as you can now recall, what did you say to her, 3 if any- 


thing, and what did she say to you, if anything? With respect 
to this news letter, or anything related to this newsletter ? 
A. Well, we didn't know, it kind of -- when we went to vote, we 


didn't know, you know, which way to go. I mean, it kind of con- 


fused us. 
Q. Well, is that what you said one to the other ? | 
A. Yes. | 

Q. And what part of the newsletter confused you? 
A. Well, there were, on paragraph four there, or three |-- 

Q. What statement was in there? A. Where the female 
help and the male help there was replaced. 

Q. That was the only thing that confused you? 
A. Yes. And we didn't -- I mean, it puts you ina spot. You 
don't know which way to go. 

Q. And did she mention to you in this ereeaation that 
she had a conversation with her supervisor? A. He had 
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called her and said if she wanted to know any questions, or ask 
questions, to get in contact with him, you know, if she wanted 
to know anything, but she didn't. 

Q. She didn'tdothat? A. No. 

Q. And you didn't get in touch with him ? #.A. No, I 
didn't get in touch with him. 

Q. But he had expressly indicated that if she had any 
questions she should do so, is that what she related to you any- 
way? A. Yes. 

Q. And did this laid off employee tell you that this super- 
visor she talked to had mentioned this subject of female versus 
male employees? A. No, it was just rumors that we had 
heard. 

Q. Youhad heard rumors around town, had you? 

A. Yes. 

Q. There were a lot of rumors around town, were there, 
on this -- A. Yes, there was 2 lot of talk. 

MR. LANKER: That is all I have. 


FURTHER DIRECT EXAMINATION 


Q. (By Mr. Strauss) When you talk about rumors about 
town, are you talking about rumors about town with respect to 


men replacing women in the plant? A. Yes, we had heard 
that. 

MR. STRAUSS: That is all the questions I have. 

MR. MILES: I have one question. 


CROSS EXAMINATION 


Q. (By Mr. Miles) Were you interviewed by an agent 
of the National Labor Relations Board? A. No. 
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@. You did not give an affidavit to the Board? A. No. 
MR. MILES: Thank you. : 
HEARING OFFICER: Thank you, Miss Buskirk. 
(Witness excused.) 
MR. STRAUSS: The employer calls as its next witness 
Freida Webb. 


FREIDA WEBB 


was called as a witness by and on behalf of the Employer, and 
being first duly sworn, was examined and testified as follows: 
HEARING OFFICER: Will you please speak up because we 
all have to hear you. 
Is it Miss Webb or Mrs. Webb? 
THE WITNESS: Mrs. Webb. 
HEARING OFFICER: First let's give us your name land 
address ? | 
THE WITNESS: Freida Webb, 1216 South Anderson Street, 
Elwood. | 
MR, MILES: Iam sorry. I heard no part of the answer. 
THE WITNESS: Freida Webb, 1216 South Anderson Street, 
Elwood, Indiana. | 


DIRECT EXAMINATION 


Q. (By Mr. Strauss) Mrs. Webb, are you appearing here 


today in response to a subpoena that was served upon you? 
A. Yes. : 
Q. Where do you work, Mrs. Webb? A. At the Ex- 
Cell-O plant in Elwood. | 
Q. How long have you been employed there? 
A. It will be nine years next month. 
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Q. Continuously? A. Yes. 

Q. What is your position at the plant? A. A female 
operator. 

Q. Now, after the election did you visit the homes of 
other employees? A. Yes, I did. 

Q. About how long after the election did these visits 
occur ? 

MR. MILES: To which I am going to object, to this entire 
line of testimony, because it could have no bearing on any of the 
issues formed by the board's direction to this hearing officer. 

MR. STRAUSS: Your Honor, I don't know how we can 
determine whether it has any bearing, because I haven't been 
allowed to ask the question yet. 

HEARING OFFICER: I would be hard put to find any connec- 
tion right now, Mr. Strauss. I would appreciate being enlightened 
about it. 

MR. STRAUSS: I think we will get testimony from this 
witness that she had discussions with other employees as to the 


effect of employer's Exhibit 1 upon them. 

MR. MILES: Which I suppose is the best definition of 
hearsay and inadmissibility I have ever heard outside of the 
textbook. 

MR. STRAUSS: I submit, Your Honor, that we have 
certainly admitted hearsay of the -- let's say of the prime sort, 
as a result of the questioning of the last witness by the board 


agent when he examined the witness with respect to what she 
was told by Mrs. Dreese, about a supervisor calling her, et 
cetera. 

MR. MILES: I am not bound by the board's actions. 
I am not bound by your failure to object. Now what happens post 
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the election cannot be evidence as to conduct charged pre-election, 


and these counsel, whether they like it or not, are bound 
by their objections to conduct before the election, and the day 
after the election this petitioner could have done anything, and 
it wouldn't affect the outcome of the election. Therefore, x object 
on the basis that counsel explained that he seeks to elicit hear- 
say. 

MR. STRAUSS: May I be heard on that? 

HEARING OFFICER: Yes, go ahead. 

MR. STRAUSS: I think certainly that events which occurred 
subsequent to the election can be heard, can be brought into ex- 
plain conduct which may have transpired before the election. 

HEARING OFFICER: Mr. Strauss, does it make any dif- 
ference as far as sustaining these objections whether or not 
people were influenced? : 

MR. STRAUSS: Oh, yes. Certainly one of the elem ents is 
whether or not these representations, assuming that they are 
false, were or were not misleading. 

Now the National Labor Relations Board is sitting Perhaps 
three, four, five hundred miles from here. Certainly what the 
effect on the employees who received these letters, the probable 
pest evidence as to what their meaning, or what their impact 
was, and I would like to introduce testimony to show what Tam -- 
what impact these letters had. 

MR. MILES: I can’t quite see the board tates to a 

string of witnesses saying, "Yes, I was influenced | ‘one 
way, "and then counter evidence being offered, as we will certainly 
do if this is admitted. "No, this did not have any influence. " 

I think the test is: Was the language such that it could be reason- 
ably found to be intimidatory of a fair election. Whether a person 
was influenced or not makes no difference, if the language ‘was not 
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permissible. Then the Board will so find and set the election 
aside, without one shread of evidence that any person was So in- 
fluenced. 

That is a subjective thing he is asking for. How is there 


any kind of objective proof of this sort of thing? A person says 


yes, I was subjected -- I was intimidated, and some persons 
are intimidated by a mouse, others are not by a lion, and you 
can't seek out somebody's mental process for the hearing officer 
to gauge it and report it to the regional director. 

MR. STRAUSS: Thus far, Mr. Hearing Officer, all my 
questions have been addressed to the fact of what this witness 
did, and I wasn't allowed to proceed there. You asked me what 
the purpose was, and I answered that, but the objection was made 
before we even found out what she did, except to visit some 
homes. 

HEARING OFFICER: At this time, Mr. Strauss, I think 
I will sustain the objection to anything which happened after the 
election, solely on that basis. 

If you tell me that you plan to put in things that happened 
after the election, for the purpose of showing after the fact 
statements of why they acted in a certain way on October 22, I 
will sustain objection to that line of questioning, too. 

Now you can certainly make an offer or proof at this time, 
if you care to. 

MR. STRAUSS: What about statements as to what they did 
before the election, that may have been elicited after the 
election? 

HEARING OFFICER: I think if there were objection made on 
the grounds of hearsay, I would be forced to sustain it. 

MR. STRAUSS: Well, isn't that somewhat inconsistent 
with the testimony that has just been admitted with respect to 
Witness Buskirk? 
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HEARING OFFICER: Mr. Strauss, I will say had an ob- 
jection been made to hearsay testimony from Mrs. Van Buskirk, 
I would probably have sustained that, too, but no Soest ‘was 
made. 

MR, STRAUSS: I don't want to appear emai but 
I must repeat what Mr. McGuiness said for the record earlier 
in this proceeding: that this is a representation, non-adversary 
proceeding; that the purpose of this proceeding is to elicit facts; 

that we are not bound, according not only to the Board's 
rules and regulations, but to innumerable statements in cases by 
the rules of evidence. And I respectfully ask that the hearing 
officer bear that in mind when he makes his rulings. | 

HEARING OFFICER: Taking note of your statement, I 
will still adhere to my ruling concerning the immediate ee 
before the witness. 

This happened after the election. I think it goes beyond the 
scope of what the board directed me to take testimony on. 

MR. STRAUSS: In view of the hearing officer's ruling, 


to which we except, we have no further questions of this witness 
at this time. | 


And I would ask the hearing officer for a five-minute re- 
cess to determine whether we will call other witnesses or not, 
HEARING OFFICER: We will take five minutes. _ 
Thank you, Miss Webb. 
(Witness excused. ) 
(Short recess. ) 
HEARING OFFICER: On the record. 
MR. STRAUSS: Mr. Hearing Officer, dol understand 
that your ruling now is that you will allow no testimony with 
respect to what may have occurred after the election to show the 
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impact of, or otherwise to statements on Employer's Exhibit 

No. 1? And that is your ruling, that is made without 
respect to any question of hearsay evidence? 

HEARING OFFICER: The basis of my ruling is Iam not 
going to receive -- I don't call it self-serving -- I won't accept 
statements that were made after the election, expressing a sub- 
jective statement of mind of an employee as to what she might 
have thought prior to the election, especially on a hearsay basis. 

If you have statements made by some Union official as to 
what this was intended to do or something like that, that were 
made after the election, that would be different. 

MR. STRAUSS: Obviously any explanation, any statement 
that is made here today is post-election, and this record is 
replete with explanations, from the very first witness on, as to 
what certain facts that were found out after the election, to explain 
what may have occurred before. I refer specifically to the first 
witness, Mr. Strickland, who in explaining something he 
said in the letter, said that he made a check and found this out 
afterwards. 

HEARING OFFICER: I am not aware of that. 

I can't see how that would affect this letter, as a matter 
of fact. Isee how it could, but I can't see how it hurts your 
case, let's put it that way, not what he said. Granted that what 
he said today are reflections of what people thought, or think 
now that they thought prior to the election, still I am certainly not 


going to allow on a hearsay basis Witness A's testimony 
about what witness B said after the election. 

MR. McGUINESS: May I ask a question here? 

HEARING OFFICER: Yes, sir. 

MR. McGUINESS: With respect to what Witness B said 
about anything?’ In other words, are you drawing any distinction 
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between what Witness B said about what he thought and about 
what he did prior to the election? | 

HEARING OFFICER: I don't think I would make that distinc- 
tion, no. Again, it is objected to on the basis of hearsay. 

MR. McGUINESS: As I understand that was your ruling 
with the previous witness, and that would be the ruling with 
similar witnesses? 

HEARING OFFICER: Yes. | 

MR. McGUINESS: Well, in that event we have no further 
witnesses this afternoon. , 

HEARING OFFICER: Do you want to make an offer of proof 
on this matter ? 


MR. McGUINESS: Well, let us consider that tonight, 
and we will decide on it. We can do it tomorrow, I suppose? 
HEARING OFFICER: You will have witnesses tomorrow? 


MR. McGUINESS: Yes, we will have witnesses tomorrow. 

HEARING OFFICER: What time will be agreeable? I 
understand you would like to catch a plane out of Indianapolis at 
four, and you would like to leave probably by two from here? 

MR. McGUINESS: Well, if it is possible. Obviously if 
we can’t get finished, we can't, but it would certainly simplify 
my life if we could. | 

MR. MILES: I am willing to start early, if counsel wishes, 
at the convenience of the Hearing Officer. 

HEARING OFFICER: About how long do you think er 
case will take you? | 

MR. McGUINESS: Well, I would think an hour, or an hour 
and a half at the most. 

HEARING OFFICER: Do you have any idea how long your 
case might take? 
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MR. MILES: Of course when a lawyer says five minutes, 
you are -- it will last for two hours, you know -- but I don't fore- 
see a lot of time on it, but once again, it depends on his witnesses 
in the morning, what he goes into. But if we can start at nine and 
be through, and he rests at ten-thirty -- again I can't speak for 
Mr. Lanker -- I think we can be through at noon. I think that 
will give us plenty of time. 

HEARING OFFICER: Is 9:00 agreeable? 

MR. McGUINESS: Yes, sir. 

MR. MILES: That suits us, sir. 

HEARING OFFICER: Okay, then, we will recess now and 
be back here tomorrow at 9:00 o'clock. 


(Whereupon, at 5:25 o'clock p.m., the hearing was re- 
cessed until 9:00 o'clock a.m., Thursday, May 20, 1965. ) 
* * * * 
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and 1701 W. 18th St., Indianapolis, 
LEW STRICKLAND, Indiana, on behalf of the 
Petitioner. 


ARTHUR G. LANKER, Attorney, 25th Region, National 
Labor Relations Board, on be- 
half of the Regional Director. 


* * ok 


PROCEEDINGS 


HEARING OFFICER KENNEY: On the record. 

MR. STRAUSS: Mr. Hearing Officer, in view of your 
rulings immediately before we adjourned yesterday, precluding 
the proof which the employer sought to be introduced, the em- 
ployer would like to make an offer of proof at this point. 

HEARING OFFICER: All right. 

MR. STRAUSS: The employer, Ex-Cell-O CoponaiGn 
hereby makes the following offer of proof. 

If permitted to testify at the hearing on Objections in NLRB 
Case No. 25-RC-2670, Florence Stoner would give testimony as 
follows: 

That she has been employed by the Ex-Cell-O Sep 
at its Elwood plant since 1956. 

That because she was curious concerning the results of the 
election conducted on October 22, 1964, among fellow employees, 
shortly after the election she visited the homes of a number of 
fellow employees; that all the persons she visited were female 
employees who occupied a laid off status immediately before and 
on October 22, 1964. 

That she was accompanied on these visits by Uneita Tarrants 
who also is employed at the Ex-Cell-O Elwood plant, and that 
among the employees called upon were Caroline Luse, who said 
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that she, Luse, was strongly pro-union, particularly because 
she "didn't like the idea of men replacing women in plant jobs. 

2. If permitted to testify at the hearing on Objections, 
in NLRB Case No. 25-RC-2670, Uneita Tarrants would give 
testimony as follows: 

That she has been employed by the Ex-Cell-O Corporation at 
its Elwood plant since 1956. That because she was curious con- 
cerning the results of the election conducted on October 22, 1964, 
among the Ex-Cell-O employees, shortly after the election she 
visited the homes of a number of Ex-Cell-O employees; that all 
the persons she visited were female employees who occupied a laid 
off status immediately before and on October 22, 1964; that she 
was accompanied on these visits by Florence Stoner, who also 
was employed at the Ex-Cell-O Elwood plant; and that among the 
employees called upon was Carolina Luse; that she, Tarrants, 
referred to and discussed with Carolina Luse Employer's Exhibit 
No. 1, and asked Caroline whether the statement therein with 


respect to men replacing women in plant jobs had influenced 
Caroline's vote in the October 22 election; and that Caroline had 
replied that she had been given to believe that men were replacing 


women and therefore she had voted for the Union. 
3. If permitted to testify at the hearing on Objections 
in NLRB Case No. 25-RC-2670, Freida Webb would give testimony 
as follows: That she has been employed by the Ex-Cell-O Corpora- 
tion at its Elwood plant continuously for nine years; that because 
she was interested in ascertaining something about the effect of 
Employer’s Exhibit No. 1 on the outcome of the election con- 
ducted on October 22, 1964, among Ex-Cell-O employees, 
shortly after the election she visited the homes of a number of 
Ex-Cell-O employees; that all the persons she visited were female 
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employees who occupied a laid off status immediately before and 
on October 22, 1964; that she was accompanied on these visits by 
Uneita Tarrants, who also is employed at the Ex-Cell-O Elwood 
plant, and that among the employees called upon was Pat Reese, 
who said that she, Reese, had been concerned about the truth 
of the statements in Employer's Exhibit No. 1 with reference to 
men replacing women in jobs at the Elwood plant; and that she, 
Reese, had made an effort before the election to ascertain the 
truth of such statements. | 

Mr. Hearing Officer, that concludes the employer's offer 
of proof in this respect. Would you like me to introduce these 
statements as an exhibit? : 

HEARING OFFICER: No, I think it is all in the record. 

Your offer is rejected. 

MR. STRAUSS: We have an automatic exception. 

MR. McGUINESS: The employer calls Morris Vancleave. 


MAURICE VANCLEAVE 


was called as a witness by the Employer, and, being first duly 

sworn, was examined and testified as follows: ! 
HEARING OFFICER: Give us your name and address. 
THE WITNESS: Maurice Vancleave, Rural Route 2, 

Elwood. 


DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Vancleave, by whom are 
youemployed? A. By the Ex-Cell-O Corporation. 

Q. At the Elwood plant? A. Yes. 

Q. And how long have you been employed there 2 
A. Since 1956. 

Q. Was that when the plant opened? A. Shortly after 
it opened. I transferred from Detroit. 
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Q. And what is your present position? A. Plant 
superintendent. 

Q. As plant superintendent you exercise supervision over 
whom? A. Over all the supervisors in the shop except in- 
spection supervisors. 

Q. Now, in your capacity as plant superintendent, are you 
familiar with the production operations at the Ex-Cell-O plant in 

Elwood? A. Yes. 

Q. And was this true for the period of the Union organiz- 
ing drive in 1964? A. Yes. 

Q. Mr. Vancleave, I call your attention to that portion 
of the plant which is known as the broach area. Is that spelled 
b-r-o-a-c-h? A. Yes. 

Q. What jobs are performed in the broach area? 

A. We have setup and operate. 

Q. Ididn't hear your answer. A. We broach a part of 
the blade, and the jobs are setup jobs, and operating jobs. 

Q. Allright. Now what is the setup job? A. The 


setup, they build the broach holders that they mount on the 


machines, and they mount the holders on the machines, make 
any corrections necessary to run good parts. 

Q. And is this a male or female job? <A. This isa 
male job. 

Q. Has italways beenamale job? A. No. In 1956 
when we started the broaching we tried female operators for 
approximately three months. 

Q. Are you talking about the operators or the setup men ? 
A. The operators. 

Q.  Imeant to ask you about the setup man’s job, Mr. 

Vancleave. Is thata male orafemale job? A. Itisa 
male job. 
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Q. And has that been a male or female job in the past? 
A. Ithas always been a male job. 

Q. Now, I think then you started to talk about the pro- 
duction operators, too. Now, has that been a male or female 
job? A. Pardon? 

Q. Has the production operators job been a male or 
female job in the past? A. In 1956 when we started the broach 
operation, we used female operators for approximately three 
months. 

Q. Did you use male operators at that time? A. We 
had male operators waiting on the females, yes. : 

@. | What happened at the end of that three months period? 
A. We decided that this job was too hard for women, too heavy 
a work, and we transferred them on other operations and put 
male operators on the broaches. 

Q. And this wasinwhatyear? A. In 1956. 

Q. Since 1956 have there been any female production 
operators in the broach area? A. No. | 

Q. Now, are there any other jobs in the broach area? 
A. Of course inspectors come and check the parts in the area. 

Q. Are the inspectors under your supervision? 

A. No. 


Q. Under whose supervision are they? A. Inspection 
supervisor, Vic Whitenack. 

Q. Mr. Vancleave, now calling your attention to ‘the belt 
packing operation at the plant, are you familiar with that 


operation? A. Yes. 

Q. And of what does it consist? A. It consists of 
straightening up the belts, getting the kinks out of them, folding 
them up and placing them ina cardboard box. 
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Q. Are these new or used belts? A. These are used 
belts. 

Q. And for what purposes are they put in boxes ? 

A. Tosend out to another company to recoat. 

Q. Now, how much belt packing work is there? 
A. At the present time it's about an hour a week. 

Q. By anhour a week, you mean one man hour per week? 
A. Yes. 

Q. In 1964, what was the situation with respect to how 
much work there was? A. About an hour a week. 

Q. Now, when did you start the belt packing operation, 

Mr. Vancleave? A. Approximately 1958. 

Q. And who performed the work at that time ? 

A. We started out performing this job with production setup men 
in the hand polish area, doing it in his spare time. 

Q. And how long did this continue? A. This continued 
for quite some time we used this man, plus if we had some spare 
time of some of the women in the hand polish area, we used 
them, too. 

Q. Well, how long then did both men and women do the 
job? A. From approximately 1958 until the latter part of "63 
or early °64. 

Q. And what happened at that time? A. At that time 


we transferred the belt packing operation to the crib store. 

Q. Tothe what? A. To the tool crib. 

Q. And why was thatdone? A. This was done so that 
the tool crib could control the inventory over these belts as they 


do our other supplies. 
Q. Now, who works in the tool crib, men or women? 
A. Mostly men. 
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Q. Do women ever work there? A. We do bring women 

in the crib from time to time if they get behind on their work, 
for certain operations, such as cutting belts. 

Q. Doyou know whether or not women have done any belt 
packing since the operation has been in the tool crib? 
A. Not to my knowledge. 

Q. I now call your attention to the vapor blast oie 
What is this operation, Mr. Vancleave? A. The vapor blast 
is using abrasive mixed with water, applied to your part under 
air pressure to remove the oxide from the parts. : 

Q. And what department is this in? <A. This is located 
in the heat treat area. 

Q. What types of machines do you have in vapor blast? 
A. We have both automatic and hand vapor blast machines. 

Q. And would you describe briefly the hand machine? 
A. The hand machine, the operator takes a tray of blades he 
opens up the machine, sets them inside the machine, and then 
he goes around tc the work position, runs his hands in the machine 
with some rubber gloves, and looks through a glass while’ he picks 
up the part with one hand, he picks up his nozzle or gun with the 
other hand and sprays the blades until he removes the oxide. 

Q. And does he then do this with another blade and go 
through that operation? A. He does this with each blade in 

his basket until he has completed, and then he removes his basket 

from the machine. 

Q. Is there any setup required with the hand machine? 
A. There is no setup other than putting the material into his 
machine. 


Q. How many hand machines are there? A. Four. 
Q. Would you now describe briefly the automatic machine ? 
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A. The automatic vapor blast machines have nozzles that work 
off of cams, which automatically move up and down the part as 
it cycles through the machine. The operator stands in one area, 
there are two heads that come out of the machine and they load 
the part in the machine, in these heads, remove the finished 
ones and load in the ones to be worked on and it cycles auto- 
matically through the machine and removes the oxide from the 
parts. 

Q. How many automatic machines are there ? 
A. Two. 

Q. Now, turning back to the hand machines again for a 
minute, is this a -- strike that. 

Are males or females used for operation of the hand 
machines? A. Males. 

Q. Has this been true historically? A. Yes. 

Q. Have youever used females on the hand machines ? 

A. No. 


@. Now, with respect to the automatic machines, in the 


past were males or females or both used ? A. We have 
used both. 

Q. And what is the situation at the present time ? 
A. At the present time we use women very little. 

Q. And what is the reason for the change? A. The 
change in our production requirements, the type blade we are 
running, the amount of the parts that we run, that can be operated 
on the automatic machines. 

Q. Well, when did this change in production require- 
ments take place? A. This change came about approximately 
1960. 

Q. At the present time on the automatic machines does 
the operator set up the machines? A. Yes, the male operator 
sets up and operates the machine. 
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Q. Do female operators set up the machines Y 
A. No. 

Q. Have female operators ever set up the a 
vapor blast machines? A. No. | 

Q. Mr. Vancleave, introduced in evidence in this « case 
as Employer's Exhibit 1 is the Union's newsletter distributed in 

October of 1964, which says that, in part, and I quote, 
"Several new employees have recently been hired while forty or 
more females employees are still on spain Some of the jobs 
were formerly performed by women. ' 

Since the layoff in 1963 has the company hired new em- 
ployees to do jobs formerly performed by women? 

MR. MILES: At -- 

A. No. | 

MR. MILES: -~ this moment I move to strike the answer 
so I may state an objection. 

HEARING OFFICER: Go ahead. 

MR. MILES: My objection is that the question elicits in- 
formation not pertinent to the exhibit, Company's Exhibit No. 1 1, 
or the language contained therein. The allegation in the news- 
letter is not that new employees have been hired to do women's 
jobs. We say that there is a change from women to men, | or that 
possibility therein, but we simply say some of the jobs were 
formerly performed by women, not necessarily that they were 
filled by the new employees. 

In other words, to prove the falsity, if they could, of our -- 
of the Employer's Exhibit No. 1, it isn't sufficient that the nine 
new hires, those nine went over and took female jobs, it is 
sufficient if, while there are 40 women on layoff status, nine new 
male employees are hired, and one, somewhere in the plant, one 


man is transferred toa woman's job. It doesn't have to be 
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one of the nine. Of course, they can juggle, but they can't twist 
the interpretation of this, and refute it by the kind of evidence 
sought from this answer. 

HEARING OFFICER: I will overrule the objection. The 
answer may stand. 

MR. McGUINESS: I have no further questions. 


CROSS EXAMINATION 


Q. (By Mr. Miles) Mr. Vancleave, did you give an 
affidavit or a statement to the National Labor Relations Board? 
A. Yes. 

Q. Concerning this case? A. Yes. 

MR. MILES: I will ask leave of the Hearing Officer to have 
the representative of the Regional Office produce the affidavit. 

HEARING OFFICER: I am sure he is making every effort 
to do so right now. 

MR. LANKER: May I ask the witness a question? 

HEARING OFFICER: Yes, certainly. 

MR. LANKER: Did you give more than two statements, 
Mr. Vancleave? 

THE WITNESS: Two statements. 

MR. LANKER: Let the record show, Mr. Hearing Officer, 
I am turning over to counsel for the petitioner two statements 
of this witness. 

HEARING OFFICER: Do you want five minutes, Mr. Miles ? 

MR. MILES: Yes, if you please. 

HEARING OFFICER: We will take a short recess. 


(Short recess. ) 
HEARING OFFICER: On the reocrd. 
MR. MILES: Will you mark these for introduction, as one 
exhibit, or as two? 
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HEARING OFFICER: I would make it 2-a and 2-b. 


(The document above-referred to 

was marked for identification 

as Petitioner’s Exhibit 2-a te 
2-b. ) 

Q. (By Mr. Miles) Mr. Vancleave, I will hand you what 
has been marked Petitioner's Exhibit 2-a and 2-b. And ask you 
to examine the signatures there, and tell us whether or not those 
are your signatures on the last page of the exhibit? A. Yes. 

Q. Are those the affidavits you gave the Board? | 
A. Yes. 

Q. Are the facts set out and contained therein true ? 

A. They were true to the best of my knowledge, at the time they 
were given. | 

MR, MILES: With consent of counsel for the employers I 
now offer for introduction into evidence Petitioner's Exhibit 2-a 
and 2-b. 

MR. McGUINESS: I have no objection, Your Honor. ' 1 
would like to take a look, Mr. Miles, just to be sure we have 
copies of these. i 

HEARING OFFICER: For what purpose, Mr. Miles 2 

MR; MILES: Rather than to cross-examine this and save 
time, if we can simply put this in, we can refer to any conflict 
in our briefing, rather than spending the time here. | 

I think I can impeach by affidavit as well as by questioning. 

HEARING OFFICER: If you are offering these solely for 
the purpose of impeachment, I might be inclined to receive them. 


But if you attempt to make any other argument for them, I am 
afraid I am going to have to reject them. | 

MR, MILES: I am offering them -~ I think it’s the only 
purpose they are valid for, is impeachment. 
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HEARING OFFICER: On that basis, if there is no objection 
from counsel for the employer, Petitioner's 2-a and -b will be 


received into evidence. 


(The document heretofore marked 
Petitioner’s Exhibit 2-a and 
2-b was received in evidence. ) 
MR. MILES: I have no further questions of this witness. 
HEARING OFFICER: Mr. Lanker? 
Well, first, Mr. McGuiness. 
MR. McGUINESS: I would like to ask one question I really 


overlooked. 


REDIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Vancleave, is the vapor 


plast operation part of the heat treat department? <A. Yes. 
HEARING OFFICER: Mr. Miles, anything further ? 
MR. MILES: Nothing further. 
HEARING OFFICER: Mr. Lanker? 


EXAMINATION 


Q. (By Mr. Lanker) You testified, I believe, that you 
used women very little in vapor blast, is that substantially what 
your testimony was? A. Yes. 

Q. What type of things are you using women for in vapor 
plast? A. We have used them a small amount on automatic 

vapor blast machines. 

Q. And during what period of time are you talking about? 
A. Iam speaking of the last twelve months. 

Q. The last 12 months you have used them a small amount 
on the vapor blast? A. That is right. 
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Q. Now, how much time does it take to set up the vapor 


blast machines? A. From two to four hours. 

@. And how long can that setup be used? A. With the 
amount of production that we have today, usually one or two hours. 

Q. Now, with respect to the use of women in the yapor 
blast in the last 12 months, I will represent to you that in an 
affidavit to the National Labor Relations Board you made this 
statement, quote: : 

"Approximately three years ago was the last time a women 

operated a vapor blast machine." End quote. 

Now, having made that representation to you, is your 
testimony nonethless still the same; that women have been used 
in the vapor blast in the last 12 months? A. Yes. | 

Q. You did make that statement in an affidavit to the 
National Labor Relations Board? A. Yes. We made this 

affidavit to your representative, and on further investigation 
since then I find that the supervisor has used a female operator 
on an automatic vapor blast some since that time. | 

Q. This is your department, a department over which 
youare asupervisor? A. I supervise the supervisor that 
has the department, yes. 

Q. Didn't you tell the National Labor Relations Board 
this: "The reason that we don’t use women now is that when 
women ran the machines we used to run five thousand parts a 
month on one setup. At that time it was full time. This job no 
longer exists separate from setup. " A. I did. | 

Q. "For about the last three years our schedule is so 
small that we spend more time setting up machines than we 
do operating, so we use male operators for setup and opera 

Did you make that statement to the National Labor Relations 
Board ? A. Yes. 


138 


Q. Was iitatrue statement? A. It was true to the 
best of my knowledge at that time. 

Q. Youswore to the truth of it before the National 
Labor Relations Board agent? A. I did. 

Q. Sir? A. I swore it was the truth to the best of 
my knowledge. 

Q. Isn'tita fact, Mr. Vancleave, that with respect to 
what has been introduced as Petitioner's 2-a, if you will turn 
to the last page to refresh your recollection, isn't it a fact, sir, 
that you initially signed this statement with the oath that this was 
true and correct, and that only later, approximately eight days 
later, did you then ask for and add the statement thereto, "To 
the best of my knowledge, information and belief 2?" Is that 
the true fact with respect to the oath which you gave to the Board 
agent in connection with -- in Petitioner 's 22 A. Idon't 
recall that it was eight days later, no. 


Q. Well, to refresh your recollection, if you will look 


at the second page, sir, of Petitioner's Exhibit 2, where you 
see 12-16-64, I will ask you if that refreshes your recollection 
as to whether or not it was eight days later? And the last page 
thereof? A. That's true. 

Q. Does that refresh your recollection? A. It’s 
proof. I don't recollect it, but it’s there, so, yes. 

Q. So it was eight days later that at your instance and 
request you changed the oath and affirmation that you gave in 
connection with Petitioner's 2, by adding the words "to the 

best of my knowledge, information and belief. " 

MR. McGUINESS: I will object, Your Honor. The affidavits 
are in evidence; they speak for themselves. 

HEARING OFFICER: Sustained. 
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Q. (By Mr. Lanker) Were you here yesterday during 
this hearing? A. Yes. | 

Q. Were you present specifically when Mr. Comers 
testified? A. I was here during part of his testimony. 

Q. Did you hear his testimony when I asked him that if 
you, Mr. Vancleave, had made the statement that approximately 
three years ago was the last time a woman operated a vapor blast 
mcahine, if he, Mr. Converse, would say that was true? And 
did you hear him reply yes, he would say that was true? Did 
you hear his testimony along that line? A. Idon’t recall him 
saying that. | 

Q. If his testimony was to that effect, would your 
testimony still be the same: that women have been used in vapor 
blast in the last 12 months? 

MR. McGUINESS: I will object, Your Honor. 

HEARING OFFICER: That question again? 

MR. LANKER: If he did so testify, would this witness’ 


testimony still be that women have been used in the vapor blast 
in the last 12 months ? 


MR. McGUINESS: Your Honor, I don't believe it is an 
accurate paraphrasing of the testimony of Mr. Converse. — 

HEARING OFFICER: Well, the way the last question is 
phrased I don't think it has to be. : 

MR. McGUINESS: Also it is a hypothetical question. 

HEARING OFFICER: No, I -- ! 

MR. McGUINESS: For which no foundation has been laid. 

HEARING OFFICER: I will let him answer. 

Let him answer. 

Q. (By Mr. Lanker) What is your answer to that, sir? 
A. Would you restate the question? ! 

HEARING OFFICER: Will you read it back, please, Mr. 
Counts ? 


Question read. ) 
A. If his testimony was to what effect? I don't -- 

Q. (By Mr. Lanker) If his testimony was to the effect 
that if you had represented to the National Labor Relations Board, 
in an affidavit, that approximately three years ago was the last 
time a woman operated a vapor blast machine, he would say that 
that was true, he, Mr. Converse, would say that that was true. 

I am asking you if he did so testify, would your testimony nonethe- 
less still be that women have been used in the vapor blast 
within the last 12 months? A. Yes. 

Q. Did you hear Mr. Converse testimony that men have 
been hired in 1964 and put to work in vapor blast? Did you hear 
his testimony to that effect? A. I don't recall him testifying 
that way. 

Q. Did you hear his testimony that male employees have 


been hired and put to work in the broach area in 1964? 


A. LI recall it, yes, but this was not in production. This was 
not in the production area. 

Q. Did you hear his testimony that within 1964 male 
employees had been hired and put to work in the tool crib, and 
have at one time or another been put on this belt packing operation? 
A. Yes. 

Q. Now, in view of your testimony that you have heard 
Mr. Converse testimony on those elements, is your testimony 
nonethless still the same: that there have been no men hired in 
1964 and put on jobs that were formerly performed by ‘women ? 
A. Yes. 

MR. LANKER: Nothing further. 

HEARING OFFICER: Mr. McGuiness ? 

MR. McGUINESS: Nothing further. 

HEARING OFFICER: Mr. Miles? 
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MR. MILES: No questions. 

HEARING OFFICER: Mr. Vancleave, at the time you 
originally gave this affidavit, was it your understanding and 
belief that no women had worked in vapor blast for three years ? 

THE WITNESS: It was my belief at the time. , 

HEARING OFFICER: What caused you to change your 
belief? | 

THE WITNESS: Because I found out that my supervisor 
had used a girl there a small amount of time; therefore, my 
testimony today had to say that they had been used. 

HEARING OFFICER: How did you find this out? 

THE WITNESS: By investigating. 

HEARING OFFICER: Who was the supervisor you checked 
with ? 


THE WITNESS: The day and the night supervisor 5 


supervised the area. 
HEARING OFFICER: What are their names? 
THE WITNESS: Willie Ledbetter and Bill Reseith. 
HEARING OFFICER: That is all I have. 
MR. McGUINESS: May I ask one question? 
HEARING OFFICER: Yes. 


REDIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Vancleave, when the 
Board agent was taking your affidavit with respect to use of women 
on vapor blast, did he ask you to check your records or to check 
with your supervisors as to the use of women? A. He ain't 
suggest any way of obtaining the information. | 

Q. Well, did you check at the time you gave him the 
affidavit? A. I gave it to him to the best of my imowledge 
at the time. I didn't check. 
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Q. And you did not check with the supervisors until some 
time later? A. That is right. 

MR. McGUINESS: No further questions. 

MR. MILES: Nothing further. 

HEARING OFFICER: I have nothing. 

Thank you, Mr. Vancleave. 

(Witness excused.) 
MR. McGUINESS: The employer calls Edison V. White- 


EDISON V. WHITENACK 


was called as a witness by the Employer, and, being first 
duly sworn, was examined and testified as follows: 

HEARING OFFICER: Have a seat, please, and give us your 
name and address. 

THE WITNESS: My name is Edison V. Whitenack, Rural 
Route 3, Elwood, Indiana. 

HEARING OFFICER: Spell your last name for us, please. 

THE WITNESS: W-h-i-t-e-n-a-c-k. 

HEARING OFFICER: Thank you. 

Go ahead. 


DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Whitenack, by whom are you 
employed? A. The Ex-Cell-O Corporation. 

Q.  Atthe Elwood plant? A. Yes, sir. 

Q. How long have youbeen there? A. Since April 9, 
1956. 


Q. And what is your present position? A. Supervisor 


of floor inspection, tool and gauge crib, and research and develop- 


ment inspection. 
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Q. And how long have you held that position? 
A. Since about the middle of 1957. 

Q. And what are your duties in connection with this 

position? A. My duties are to supervise the floor in- 
spection and gauge crib, and the R and D inspection, to see that 
these parts are inspected to process limits. 

Q. Mr. Whitenack, in connection with your duties at the 
plant, are you familiar with the function of floor inspectors and 
final inspectors? A. Iam. 

Q. Will you describe the work of a floor Eapecton? 

A. A floor inspector at the start of the shift comes in to his 
assigned department, ascertains that the proper gauges for the 
parts being run are there, clean, workable, and adjusted to their 
masters, if they so have any. 

Q. Now, what are these gauges that you speak about? 
A. These gauges are instruments usually mounted ona steel 
base, very substantially, that function on slides, and gauges, 
indicators, that pick up certain predetermined points on these 
blades to determine from a given point in the area that they are 
correct, and according to blueprint. 

Q. Are the gauges all the same, or are they different? 
A. Oh, no, they are all different, quite different, depending 
on size, the particular job being run, and so forth. 

Q. Well, how much variation in size of the gauges is 


there? A. Oh, I would say roughly from five pounds to 175 


pounds. 

Q. When you speak of pounds, do you mean the weight 
of the yauges or what they measure? A. The weight. We have 
some gauges as to size that are four to six inches square, three 
or four inches high; we have other gauges that are two feet long, 
a foot, 15 to 18 inches wide, and possible stand up fourteen, 
fifteen inches or more. 
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Q. And when you speak of the weight, then as I under- 
stand your testimony, that is the weight of the gauge as a whole ? 
A. Thatis right. 

Q. Allright. Now you testified as to what the floor 
inspector did to ascertain the need for the gauges. What happens 
after he has done this? A. When any operation is started up, 
he immediately takes a first piece sample off of that, to determine 
whether the blade is to size and form. 

Q. Now, are the gauges permanently set up? 

A. No, they are not. 

Q. When he prepares the gauges at the beginning of the 
day, are they located at the machine? A. Not always, no. 
Sometimes he has to go to other parts of the plant where the 
same gauges have been used on later operations. 

Q. What does he do with them then? A. He brings 
them back to his area where he can use them. 

Q. How is that done? A. Well, that's done ona cart, 
or a die cart, depending on the weight of the gauge. 

Q.  Are'the gauges fixed in the sense that they are all 


setup? A. No, sir. 

Q. What does he have to do in this connection? 
A. He has to master the gauges. 

Q. Whatdoes thatmean? A. That means that we have, 
for some gauges, a master built, that is to correct size, shape, 
and so forth; we put this in the gauge and check it out against the 
gauge, to make sure that the dial indicators and so forth are 


correctly set. 

Q. Now, after the floor inspector gets the gauges set up, 
what are his duties then? A. He inspects the blades, both 
visually and dimensionally. 
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Q. Does he remain in one place todo this? A. He 
does not. He moves on to the next operation. 

@. And how long will he remain at one operation? 

A. Only long enough to make sure that his part is correct. 

Q. Is this every part, or is this a spot check? : 

A. This is -- 1am speaking of to start with, is the first piece 
sample. 

Q. Does he stay at the machine then until all the pieces 
come off of the machine? A. He does not. He moves on to 
another area and does the same type of work on another operation. 
He covers several machines. | 

Q. Now, do floor inspectors just work in one ea of the 
plant? A. Pardon? 

Q. Do floor inspectors work in one part of the plant only ? 
A. No, sir. They have to be able to work in any part of the 
plant on any job. 

Q. Isa floor inspector's job a male or female job? 

A. A male job. 

Q. Historically what has been the pattern with meerect 
to male and female use as floor inspectors? A. We have 
never used female as floor inspectors. We have used male floor 
inspectors. 


Q. Now, turning to the job of final inspector, would you 
describe the duties of the final inspector? A. The final in- 
spectors are female inspectors. 

Q. Whatare their duties? A. Their duties are to 
gauge blades and visual blades. This operation is set up on a 
series of table in line. The gauges are placed on the table for 


the female operator inspectors by a group leader. This 
group leader sets the gauges on the table for them, and masters 
them, so that they are ready for the girls to use. They simply 


146 


put the blades in, and check them for correct dimensions, and 
pass them on to the next gauge. 

If they find a discrepancy in that part, they so note it on 
the blade. 

Q. Do the final inspectors work alone or in a group? 
A. Usually in groups. 

Q. Do they work in one place, or move around the plant? 
A. They work in one area. 

Q. Well, do they ever work in other than this one area? 
A. Sometimes, yes. 


Q. And on what occasions does that occur? A. When 


a special inspection is believed to be necessary at another station 
in the plant to ascertain the quality and to eliminate any bad parts 
that might be in there. 

Q. Where would that work be performed? A. That 
would be performed usually in the area in question. 

Q. Well, would you describe what the final inspector 
would do on such occasion? A. Yes. She would make 100 
percent inspection of the parts in question. 

Q. Well, would she stay right there at the machine ? 

A. No, sir, she would be away from the machine, normally. 

Q. How far away? A. Oh, it depends on the area. 

It could be six feet, ten feet, maybe twenty feet. 

Q. Is there some special setup then for her at that 
point? A. That is right. 

Q. What kind of a setup would that be? A. If itis 
visual, she simply looks at the blades. If it is dimensional, 
she has a gauge there to use. 

Q. Are there any final inspectors who do that work all 
of the time? A. No, sir. 
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Q. How frequently is such work done? A. ee of 


late very infrequently. 

Q. Well, was it done more frequently in the past? 
A. It has been, yes. 

Q. What is the reason for the difference? A. Well, 
the quality has improved, plus the tighter in-process, or floor 
inspection. ! 

Q. Well, how often is such work done at the present 
time? A. Thatis very hard tosay. A short time ago approx- 
imately -- we had a girl back there on the visual, for 30 minutes. 

Q. Do they ever work at such jobs for longer DES of 
time than that? A. Yes. 

Q. Doyou know of any such instances within the past 
year ortwo? A. Yes. We hada visual problem off of hand 
polish, and we had female inspectors visualing the blades back in 
that area, for some hours and days. 

Q. Well, Mr. Whitenack, what is the reason that ja female 
final inspector is put on one of these 100 percent inspections part 
of the time but not all of the time? A. The female inspectors 
inspect on a 100 percent basis, both in the final ree and 
out on the line when called out. 

Q. Well, if you have a 100 percent inspection on final 
inspection, why are they at different occasions such as you have 
described taken out to work near the machine? A. We do that 
to eliminate any possibility of any bad parts going through sub- 
sequent operations and wasting time and causing bad plades. 

MR. McGUINESS: Ihave no further questions. 

HEARING OFFICER: Mr. Miles? 

CROSS EXAMINATION | 
Q. (By Mr. Miles) Mr. Whitenack, did you give an 
affidavit to the National Labor Relations Board? A. I did. 
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MR. MILES: I will ask permission of the Hearing Officer 
to have the affidavit produced. 

MR. LANKER: May the record show, Mr. Hearing Officer, 
that I am turning over the affidavit. 

HEARING OFFICER: How many pages is that, Mr. Lanker ? 

MR. LANKER: Seven, I believe. 

HEARING OFFICER: Let's take five minutes. 

(Short recess. ) 

HEARING OFFICER: On the record. 

MR. MILES: I have no questions of this witness. Let the 
record show I am returning the affidavit to the representative 
of the Regional Director. 

HEARING OFFICER: Mr. Lanker? 


EXAMINATION 


Q. (By Mr. Lanker) Mrs. Powers worked as a floor 


inspector at one time, is this the fact? A. No, sir. 


Q. fl represent to you that in an affidavit given to the 
National Labor Relations Board Mr. Converse made this state- 

ment, quote: "Since Mrs. Powers was transferred to final 
inspection on 9-20-60 from floor inspection, there have been 
no females in floor inspection. " End quote. 

If I represent to you that Mr. Converse, in an affidavit to 
the National Labor Relations Board made that statem ent, will 
your testimony still be that Mrs. Powers was not at one time a 
floor inspector? A. Yes, sir, and I will explain why. 

The floor inspection, when he speaks of it, is a department, 
not an individual. Floor inspectors, there is no classification 
for female floor inspectors in the plant, and she has never at any 
time had that classification. So I still say that. 
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Q. Well, now, you know Mr. Ice, don't you, William Ice? 
A. Yes, sir. 
Q. He was hired asa floor inspector? A. No, sir; 


he was hired in as another, as I remember, and very shortly 
| 


thereafter he was taken on floor inspection. 
Q. Sir? A. Shortly after his hire, as I remember, 
he was put on floor inspection. 
Q. Asafloor inspector? A. As a trainee. 
Q. Asafloor inspector? A. As a floor inspector 


trainee, right. 

Q. What was Mrs. Powers? A. She was a seepe 
operator-inspector. 

Q. Is it true that Juanita Powers on several occasions 
asked you when you were going to have an opening on floor in- 
spection for her? A. It is. 

Q. And this was after she was transferred out of the 
job that she was in? A. Yes, sir. 

MR. LANKER: I have no further questions, Mr. Hearing 
Officer. 

HEARING OFFICER: Mr. McGuiness ? 

MR. McGUINESS: May I have just a minute? 

No questions. 

HEARING OFFICER: Mr. Miles? 

MR. MILES: No further questions. 

HEARING OFFICER: In August, September and October 
of 1964, Mr. Whitenack, to the best of your recollection, ‘how 
many floor inspectors were there? : 

THE WITNESS: Total? 

HEARING OFFICER: Yes. 

THE WITNESS: Seven or eight. 

HEARING OFFICER: How many final inspectors were 
there ? 
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THE WITNESS: I can't answer that. That is not under 
my supervision. 

HEARING OFFICER: Final inspection is not under your 
supervision ? 

THE WITNESS: No, sir. 

HEARING OFFICER: Whose supervision is final inspection 
under ? 

THE WITNESS: Mr. Tharp. 

HEARING OFFICER: Do you know a man by the name of 
A. D. Stewart? 

THE WITNESS: A. D. Stewart is a former chief inspector. 

HEARING OFFICER: What did his area of responsibility 
cover when he was chief inspector ? 

THE WITNESS: He was my boss and Mr. Tharp's superior. 

HEARING OFFICER: Anyone else's? 

THE WITNESS: Well, he had a secretary. 

HEARING OFFICER: I mean as far as departments go? 

THE WITNESS: No, sir. 

HEARING OFFICER: Or sections, or whatever you call 
them. 

That is all I have. 

MR. MILES: I may have one further question. 

May I see the exhibits, please? 


CROSS EXAMINATION 


Q. (By Mr. Miles) Mr. Whitenack, I will hand you what 
has been marked Petitioner’s Exhibit No. 1, and ask you if you 
can identify any of the signatures thereon? A. Well, that's 


mine, for sure. It sure looks like the rest of them. 
Q. And the other signature is Mr. Tharp's? Does that 
look to be Mr. Tharp's signature? A. It looks like it. 
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Q. And is the department head Stewart? A. It looks 
like Mr. Stewart's signature. | 

MR, MILES: I have no further questions. 

HEARING OFFICER: Mr. McGuiness ? 


REDIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Whitenack, dol understand 
that Mrs. Powers worked under your supervision? A. Yes, 
sir. 

Q. For a period of time ? A. Yes, sir. | 

Q. And when she was working under your supervision, 
what work was she doing? A. One hundred percent inspection 
on blades, the same thing as she does in final, in various areas, 

Q. Now, by that do you mean this intermittent inspection 

which you described that the final inspectors do from time 
to time? A. On the same type, only it was a little more pro- 
longed at that time. | 

Q. About when was this? A. Well, to the pest of my 
memory, it was the start of 1960, until late in the summer, I 
would say offhand about August. 

@. Well, at that time when a final inspector did this 100 
percent inspection, were they transferred from final inspection to 
your supervision ? A. Depending on the length of stay, yes. 

Q. At the present time is that the practice? <A. Yes, 


Q. So that they might -- a final inspector might be trans- 
ferred to your supervision to do this 100 percent inspection? 


A. Yes, sir. 


Q. But this is the same 100 percent inspection which 


you described earlier as occurring infrequently ? A. Yes, 


sir. 
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MR. McGUINESS: I have no further questions. 
MR. MILES: I have a question. 


RECROSS EXAMINATION 


Q. (By Mr. Miles) Now, Mr. Whitenack, you testified 
about the final inspection operations. Are you familiar with 
these? <A. Yes, Sir. 

Q. Youknowaboutthem? A. Yes, sir. 

Q. And you knew exactly what was done in final inspection ? 
A. Yes, Sir. 

Q. It is not your guess; you are telling this Board you 
know? A. Pardon? 

Q.  Youare telling this Board you know what the operation 
is there? A. Yes. 

Q. Howdoyouknowit? A. Iused to be a night super- 
visor on that. 

Q. And you are familiar with the operation as it is handled 
now? A. Yes, by observation. 

Q. By observation. How many final inspectors are 
there? A. I told youl don't know. 

Q. You know all about the operation, but you just don't 
know how many there are ? A. LI wouldn't give you a definite -- 

I might sit there and count them. 

MR. MILES: No, we won't have you guess. 

No further questions. 

HEARING OFFICER: Mr. Lanker? 

MR. LANKER: Nothing further. 

HEARING OFFICER: Mr. Whitenack, Mrs. Powers was 
working for you, 100 percenting, I believe you said, blades? 
Were these finished blades, these 100 percenting ? 
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THE WITNESS: No, sir. 

HEARING OFFICER: That is all I have. 

MR. McGUINESS: Nothing more. 

HEARING OFFICER: Thank you, Mr. Whitenack. 
(Witness excused. ) | 

MR. STRAUSS: The employer will call Nema Smith. 


NEMA SMITH 


was called as a witness by the Employer, and, being first duly 
sworn, was examined and testified as follows: | 

THE HEARING OFFICER: Will you have a seat, please, and 
give us your name and address, and please talk up because there 
is a lot of noise around here. 

THE WITNESS: Nema Smith, 2411 North D Street, Elwood. 


DIRECT EXAMINATION 


Q. (By Mr. Strauss) Mrs. Smith, did you ever work for 
the Ex-Cell-O Corporation? A. Yes, I have. 

Q. What period of time? A. I was hired in in June of 
"57, and I was laid off in April of '63. 

Q. In the period immediately preceding, say one month 


preceding October 22, 1964, were you at that time ina ne off 
status ? A. Yes, sir, I was. 

Q. Sometime before October 22, 1964, did you attend 
a Union meeting called by the UAW? A. Yes, I was. [sic] 

Q. Where did this meeting take place? A. At the 
Eagle's Hall on West Main Street. ! 

@. Doyouknowthe date? A. October 18th, = 
It was the Sunday before the election. 

Q. Was aman named Lewis Strickland at this meeting? 
A. Yes, he was. 
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Q. Did Mr. Strickland say anything at the meeting ? 
A. Quite a few things. 

Q. Doyou recall anything he said? A. Yes. 

Q. Will you tell the Hearing Examiner, the Hearing 
Officer, what he said? A. Well, for one thing he said that -- 
let me see. That Pratt and Whitney eventually wouldn't buy their 
blades from Ex-Cell-O since it was non-union; that they would take 
their business elsewhere. 

Q. Was this statement made in response to anything that 
somebody else had said? 

MR. MILES: Now I am going to object to this. This is 
his witness. He is leading here. Let's find out what she knows, 
not what the counsel says. 

Q. (By Mr. Strauss) Did anybody else say anything at 
this meeting? A. Yes. 

Q. Whatelse wassaid? A. I can't remember every- 
thing. 


Q. Doyou remember anything else? A. Yes. 


Q. What do you remember? A. You mean about 
Pratt-Whitney ? 

MR. MILES: Now 1 am going -- I have no objection yet. 

Q. (By Mr. Strauss) About anything ? 

MR.' MILES: Now at this time I am going to object to any 
statement made by any person unless it first be shown that that 
person is an authorized agent of the Union, because statements made 
by others could be company self-serving declarations. We are not 
bound by statements of other persons other than our authorized 
agents. I have no objection to her quoting Mr. Strickland. We 
are bound by him. We are not bound by some other person who 
might or might not ever be a member of this organization. 
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I object to testimony of unauthorized persons going into 
this record. 

HEARING OFFICER: Well, you are right that you will 
not be bound by statements of non-union officials, Mr. Miles. 
I think for the sake of understanding what went on this testimony 
might be allowable. I, of course, will have to weigh it Bc consiney 
in making my recommendation. 

Go ahead and answer. 

THE WITNESS: About what? 

HEARING OFFICER: Anything that anybody said at that 
meeting that you can recall. 
A. Well, they did say that they were hiring men, and they were 
doing women's jobs. | 

HEARING OFFICER: Who said that? | 

THE WITNESS: That I couldn't tell you. 

MR. MILES: If the Hearing Officer, please, I didn't 

hear her answer atall. May we have that answer, the last 
two answers read back, please? ! 

HEARING OFFICER: Please, Mr. Counts. 

(Record read. ) | 

Q. (By Mr. Strauss) Mrs. Smith, you were pecred with 
a subpoena to appear here this morning? A. Yes, I was. 

Q. And you are appearing in response to that subpoena? 
A. Yes, Lam. 

MR. STRAUSS: That is all. 

HEARING OFFICER: Mr. Miles ? 


CROSS EXAMINATION 


@. (By Mr. Miles) Mrs. Smith, did you give an affidavit 
to the National Labor Relations Board? A. Yes, I did. 
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Q. I will now ask permission of the Board to have the 
official of the Region produce such affidavit. 

MR. LANKER: Mr. Hearing Officer, in that connection 
I would like your ruling. There is another statement in our 
possession not taken by an agent of the NLRB, but still submitted 
to and in our possession at this time. Is it your ruling thatI 
should turn over this statement as well as the one given to an 
agent of the NLRB? 

HEARING OFFICER: Yes. 

MR. LANKER: Mr. Hearing Officer, may the record show 
that I am turning over two such statements. 

HEARING OFFICER: They are short statements, we won't 
take a recess. 

Q. (By Mr. Miles) Now, Mrs. Smith, I will ask you 
whether or not -- 

MR. MILES: Let me retract that and get these marked, 
so we will know what we are talking about. 

I will ask that these two items be marked Petitioner 's) 
Exhibits 3-a and 3-b. 

(The documents above referred to 
were marked Petitioner's 


Exhibits 3-a and 3-b for identifi- 
cation. ) 


Q. (By Mr. Miles) I will hand you what has been marked 
Petitioner's Exhibit 3-a, and 3-b, and ask you to examine the 


signatures thereon and tell the Board whether or not those are 
your signatures ? A. Yes, they are. 

Q. And these are the affidavits which you made for the 
Board? A. Yes, sir. 

Q. ‘Did you in this affidavit make the following statement: 
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"Mr, Strickland said that eventually Pratt and Whitney would 

put their business in a Union plant, if Ex-Cell-O did not go 
Union, or words to that effect. AL «OYes. : 

Q. Did youalso say that he didn't say that UAW would 
force Pratt & Whitney to buy blades from Union plants, or that 
UAW employees would refuse to handle blades produced at Elwood 
because they were non-union blades 2? Did you make that state- 
ment? A. Yes. | 

MR. MILES: I have no further questions of this witness. 

I now return the -- excuse me. 

MR. STRAUSS: May I see that statement? 

MR. MILES: Certainly. 

(Document handed to Mr. Strauss. ) 

HEARING OFFICER: Let the record show that Mr. Strauss 
gave the statements back to the Regional Office representative. 


Mr. Strauss, do you have any further questions ? 
MR. STRAUSS: No questions. 

HEARING OFFICER: Mr. Lanker? 

MR. LANKER: Yes, sir. 


EXAMINATION 


Q@. (By Mr. Lanker) You may have already auemcne 

this, but let me ask it again. 

At this meeting of which you testified, did Mr. Strickland 
say why Pratt and Whitney would eventually buy blades from a 
non-union plant? A. I don’t recall. 

Q. Youdon'trecall? A. No. 

Q.  Doyou recall telling the National Labor Relations 
Board in an affidavit, quote: "He didn't say why Pratt and PEA EY 
would eventually buy blades from a Union plant. " 
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MR. STRAUSS: Don't answer that. Objection, Your 
Honor. That has already been covered. 

HEARING OFFICER: Sustained. 

Q. (By Mr. Lanker) You knew, didn't you, that the 
company ‘had hired men and were putting them on jobs that were 
formerly done by females ? 

MR, STRAUSS: Don't answer that. 

Objection. Beyond the scope of the direct. 

MR. LANKER: Mr. Hearing Officer, if I may be heard, 
there was comment by this witness concerning 2 statement, an 
alleged statement by someone at this meeting on that point. 

MR. STRAUSS: Mr. Hearing Officer, she did not testify 

as to anything concerning her own knowledge about men 


replacing women. 
HEARING OFFICER: You are right, Mr. Strauss; however 


the Rgional Office representative is not necessarily in the 
position of a cross-examiner. 

He is here to bring out evidence which he thinks should be 
adduced. 

MR. STRAUSS: Oh, Mr. Hearing Officer, I think the 
representative of the Regional Office has done nothing but 
cross~examine in this case. 

HEARING OFFICER: Well, it might be that he has 
cross~examined, but I am saying he is not limited to something 
that is already brought out by either party. He is entitled to 
bring out fresh evidence. 

MR. STRAUSS: Well, I suggest the proper procedure 
then would be to have the representative of the Regional Director 
call Mrs. Smith as his own witness. 

HEARING OFFICER: Mrs. Smith is already on the stand 
and he can question her. Iam overruling your objection on the 
grounds stated. 
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MR, LANKER: Can you answer the question ? 

THE WITNESS: Would you please repeat it? 

Q. (By Mr. Lanker) Did you know -- strike that. | 

You know that men have been hired and put on work that 
women used to do there at Ex-Cell-O? A. Lhad heard it. 

I don't know. [had heard it. | 

Q.  Youheard this from a supervisor ? 

MR. STRAUSS: Objection, Your Honor. He is leading 
that witness. 

HEARING OFFICER: Sustained. 

Q. (By Mr. Lanker) Do you know a supervisor by the name 
of Hibst, Red Hibst? A. Yes, I do. 

Q. Did you have any conversations with him before the 
election, relative to this question of whether men were doing jobs 
formerly done by women? A. Lasked him when he called, I 
asked him, and he said they weren't. 

Q. And did he say anything else? Or did you say any- 
thing else? A. He told me they were cleaning machines and 
painting machines. 

Q. Did you say anything to that? A. No, Idon't 
believe so. 


Q. Had you ever done that work yourself? A. “Thad 


cleaned machines, just washed them. 

Q. When was that conversation with Mr. Hibst as 5 nearly 
as you can recall? A. It was a day or two before the election; 

a night or two, because he called at night. 

Q. Was that before or after you received a handbill 
from the Union with respect to this same matter? A. | What 
was what? 

Q. Was this before or after you had received the handbill 
from the Union with respect to -- A. This was after. 
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Q. In other words, he called after the handbill was received 
by you? A. Ibelieve so. 


Q. How much after, a day or two days, or do you recall? 


A. Ldon't know. I don't remember. 
MR. LANKER: Nothing further. 
HEARING OFFICER: Mr. Strauss? 
MR. STRAUSS: No. 
HEARING OFFICER: Mr. Miles? 
MR. MILES: Nothing further. 
HEARING OFFICER: I have nothing. 
Thank you, Mrs. Smith. 
(Witness excused. ) 
MR. STRAUSS: The employer calls Mary McMinn. 


MARY M. MC MINN 


was called as a witness by and on behalf of the Employer, and, 

being first duly sworn, was examined and testified as 
follows: 

HEARING OFFICER: Have a seat there, please, and give us 
your name and address, and speak up a little bit because -- 

THE WITNESS: Mary M. McMinn, 1627 South I Street. 


DIRECT EXAMINATION 


Q. (By Mr. Strauss) Mrs. McMinn, did you receive a 
subpoena? A. Yes, I did. 

Q. To appear at this hearing? A. Yes, sir. 

Q. And you are appearing in response to that subpoena ? 
A. Yes, Lam. 

Q. Have you ever worked for the Ex-Cell-O Corporation? 
A. Yes, I was hired in November of 1956. 
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Q. What is your present status? A. Iam on lay off. 
I was laid off in April of '63. ! 

Q. And on or about October 22, 1964, what was your 
status then? A. I was on layoff. 

Q. ' Mrs. McMinn, I show you a document which has been 
marked in evidence as Employer's Exhibit No. 1, and ask you 
whether you have even seen this document or a copy thereof %Y 
A. Yes, I received a copy. | 


Q. When did you receive a copy? A. Just shortly -- 


just a -- it evidently came in my mail just a few days before the 
election, according to the date. I was out of town for quite a 
while preceding the election, and I returned home a day or two 
before the election, and read my mail, andI had one of these letters 
in my mail. | 

Q. After you had -- now, before the election, but after 
you had read that document, what did you do with cos to it? 
A. The things that this letter contained -- 

MR. MILES: We are going to object to any thing unless she 
answers the specific question as to what she did. 

THE WITNESS: What did I do when I received the letter. 

MR. STRAUSS: Yes. 
A. I kept the letter. 

Q. (By Mr. Strauss) Did you call anybody and talk to 
anybody about the letter? A. Not at that time. 

Q. Not before the election? A. No. 

Q. Now, focusing on the fourth paragraph in that letter, 
before the election, what was your reaction to it? 

MR. MILES: To which I am going to object. It calls for 
the conclusion of this witness, it seeks subjective evidence, and 
it would be self-serving. The Beard must determine he! ieffect 
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or the potential or probable effect, and if she was frightened 
about it, it is of no importance to the board. The question is 
what would the exhibit tend todo, a decision which the board must 
make, and again, in accord with your prior rulings, her subjec- 
tive opinion is opinion evidence; it isn't competent; it isn't deter- 
minative of any fact before this Hearing Officer. 

HEARING OFFICER: I am going to sustain the objection. 
What she did as a result of her reaction would be permissible. 

Q. (By Mr. Strauss) Putting it in the words of Mr. 
Miles, did the fourth paragraph tend to influence you in any way ? 

MR. MILES: To which I object, that this is probably the 
worst example of a leading question I have ever seen. This is his 
witness. He is vouching for her. And for the further objection 
that it calls for her subjective conclusion and opinion. She is 
not a qualified person to give an opinion answer. The board must 
determire that fact, not this witness. 

THE WITNESS: I can speak for myself -- 

MR. MILES: Just a minute. 

MR. STRAUSS: Just a moment. 

HEARING OFFICER: Don't say anything. 

I think as the question is phrased I am going to have to sus~ 
tain the objection. I don't think we can ask this woman if this 


letter tended tc influence her. You might ask what happened to 
her, or something like that, but I don't think you can ask whether 
the letter tended to influence her. 

MR. STRAUSS: In view of your ruling, Mr. Hearing Officer, 
I would like to make an offer of proof that if she were permitted 


to answer that question as to what she would say -- 
HEARING OFFICER: Yes, go ahead. 
MR. STRAUSS: The employer offers to prove that if 
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Mrs. McMinn were allowed to answer the two questions I have 


propounded she would say that she was disturbed and bothered by 
the contents of the fourth paragraph of Employer's Exhibit No. 1; 
that she called people who were still working to ascertain the 
truth of what was therein set forth, and that the statements in the 
fourth paragraph of the newsletter influenced her vote in the 
election. 

That's the end of the offer. 

HEARING OFFICER: I will reject the offer. 

MR. STRAUSS: In that case we have no further questions 
of this witness. 

HEARING OFFICER: Any cross-examination, Mr. aisles ? 

MR. MILES: No questions. 

HEARING OFFICER: Mr. Lanker ? 

R. LANKER: Yes, sir, I have some. 


EXAMINATION 


Q. (By Mr. Lanker) How long had you been out of town, 
did you say, before the election? A. I had been out of town 
off and on from August on. | 

Q. From August, 1964, on? A. Yes. Ihad been back 
and forth. 

Q. Iam handing you what has been introduced as E-3. 
It is marked in the lower right-hand corner. I would like for you 
to look at this first page, if you will, specifically the second 
full paragraph here, if you will just take a moment to look at that. 

Have you ever seen a Copy of this particular letter before 
today? A. Yes, I received one of those in the mail. 

Q.  Doyou recall about when it was? A. No, Ido 
not recall just what date I got that particular letter, because 
there were several letters which we received. 
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Q. With respect to the election, about how long before 
the election would you say you received this document, Employer's 
32 A. Oh, Ijust couldn't say. I don't recall, 
Q. Was it before you received Employer's 1, the docu- 
ment that you have in your hand? Did you receive Employer's 
3 before you received Employer's 1? A. Did I receive that 


one (indicating) before I received this one (indicating) ? 


Q. Yes. You are referring -- 

MR. LANKER: Let the record show she is referring to 
did she receive Employer's 3 before Employer's No. 1? 

A. Yes, asl recall, Idid. This was the last one. 

Q. (By Mr. Lanker) Now, with respect to the statement 
in Employer's 3, the second paragraph, "While it is a fact that 
all male employees who wish to return have been recalled, there 
are still some 47 female employees who are on the seniority list 
that have not been recalled. They are wondering what their 
chances are for employment. They would like to know if it 
is the company’s present policy to replace women with men 
employees as jobs open up or when some employee quits. A 
number of employees have recently quit. "’ 

Now, with respect to that statement, did you, after 
reading that statement on Employer's 3, make any inquiry of the 
company, or anyone with respect tp the issue of whether it was 

the company’s policy to replace women with men employees 
as jobs opened up? A. This letter was sent out in August, 
was it not? 

Q. Idon't know. I do not know. A. Or September. 

I was gone. When I would come back to town -- I was 
visiting my children down in the southern part of the state. When 
I would come back to town, my mail was there, and I read it. 
And as I say, I was gone a lot of that time, just before the election. 
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Q.  Ibelieve you testified -- A. Icame back at | 
various times. 


Q. I believe you testified a minute ago that you had re- 
ceived this letter some time before you had received Employer's 


1. Was thatcorrect? A. AsIrecall, yes, because I recall 
that in that letter. | 
Q. Well, the question is: Did you, upon reading Employ- 
er’s 3, the language that I referred to specifically, make any 
inquiry of anyone with respect to the matter in that particular 
paragraph of Employer's 3? A. Not concerning that letter, no. 
MR, MILES: May I hear the last answer read pack? 
I didn't hear it. 
HEARING OFFICER: Yes. 
THE WITNESS: Not concerning that letter. 
Q. (By Mr. Lanker) I am handing you Employer's 8. 
You see the mark down here in the lower right-hand corner, E-8, 
Now, I will direct your attention, if I may, specifically to 
the paragraph appearing under the title, "Union Election, : and 
more specifically I will direct your attention to the language, "Tf 
the NLRB orders an election at Elwood, that election will provide 
Ex-Cell-O Elwood employees with an opportunity to demonstrate 
their support of the efforts our company is making to improve 
our business outlook and to recall laid off employees. The 
progress we have recently made in recalling laid off employees 
is the best evidence that our job security at Elwood is substantially 
improved. No Union contributed to that job security -- and no 
Union had the opportunity to interfere with that job security. WW 
Now have you, at any time before the election, seen Em- 
ployer's 8, and had you read the language that I just read to you 
now? A. Ido not recall whether I received a letter of this 


type or not. 
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Q. Now, I believe your testimony was to the effect that 


you did not call anyone with respect to Employer's 1, did I hear 


your testimony correctly on that point? A. LIsaidI did 
not cali anyone in respect to the letter that you showed me. 

Q. Did you call anyone with respect to Employer's 1? 
A. I -- yes, I did. 

Q. And whodidyoucall? A. Olive Rogers. 

Q. Is that another laid offemployee? A. I didn't 
specifically mention the letter. 

Q. Oh, youdidn’t mention-- A. I mentioned the 
contents. 

Q. You mentioned the contents. And after you received 
Employer's 1, and before the election in 1964, state whether 
or not you had any conversation or conversations with any other 
person or persons with respect to the contents of Employer's 
No. 1? A. No. 

Q@. Youdidnot? A. No. 

Q. I want you to be sure about this. A. That is right. 

Q. And if your supervisor gave an affidavit to the National 
Labor Relations Board in which he said that he did call you up, 
and did talk to you about this letter, will your testimony still 
be that you had no conversation with your supervisor with respect 
to that letter ? 

MR. STRAUSS: I object, Your Honor. 

THE WITNESS: I -- 

MR. STRAUSS: Just a minute. 

HEARING OFFICER: Hold it a minute. 

MR. STRAUSS: I object. Is the counsel for the Regional 
Director presenting matters which is in the Regional Office file, 
or is he conducting cross-examination of this witness ? LI object 
that he is going beyond the scope of the cross-examination per~- 
mitted. 
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HEARING OFFICER: I think that certainly any communica- 


tion she received from anyone prior to the election concerning 


this issue of laid off employees is probeable material, Not just 
relevant, but material. And I think he can go into it. 

Q. (By Mr. Lanker) Did you have a conversation with 
Mr. Belokopitsky, Andrew Belokopitsky, prior to the election, 
with respect to Employer's 1? A. In respect to what? © 


Q. In respect to the matters in the document which you 
are holding in your hand at this time, Employer's 1, did you have 
a conversation with Mr. Belokopitsky, with respect to that letter, 
before the election? A. IfI did, I do not recall it right at the 
present time. 

Q. Did you have any conversation with him before ee 
election ? 

MR. STRAUSS: Oh, I object to that. That’s too broad. 

A. L talked to a lot of people, but I mean -~ 

MR. STRAUSS: Just a minute. 

HEARING OFFICER: Hold it. 

MR. STRAUSS: Hold it. 

HEARING OFFICER: It is too broad. I will sustain’ the 
objection, and strike the answer from the record. 

Q. (By Mr. Lanker) I would like to show you this document 
in an effort to refresh your recollection, and I will direct your 
attention -- 

MR. STRAUSS: I object. I object. Can we have some 
identification from this document? 

MR. LANKER: This reports to be an affidavit of Andrew 
Belokopitsky, purportedly a supervisor. 

HEARING OFFICER: Of Ex-Cell-O? 

MR. LANKER: Yes. 


168 


MR. STRAUSS: May we have it identified further, please? 

It purports to be an affidavit. Date, when made, to whom 
made, and so forth. 

MR. LANKER: Given to D. C. Weber, F. E., NLRB, 

purporting to be given on or about December 9, 1964. It 
doesn't indicate where it was taken, I don’t believe. 

HEARING OFFICER: What county was it taken in? 

MR. LANKER: Madison County. 

HEARING OFFICER: Elwood. 

MR. LANKER: Purporting to be signed by Andrew 
Belokopitsky. 

HEARING OFFICER: Okay. Proceed. 

Q. (By Mr. Lanker) If I may direct your attention to 
paragraph 3, commencing with the word 'I", if you will read the 
rest of that paragraph, and actually, I suppose you had better read 
on down to--| <A. Wait a minute. What was that? 

Q. Well, you can read that. 

MR. McGUINESS: Your Honor -- 

THE WITNESS: Well, what -- 

HEARING OFFICER: Hold it just a minute. 

MR. McGUINESS: Your Honor, I don't want to mix up the 
procedure, and I have not tried to enter in when Mr. Strauss 
was examining, but I have a point I want to make here. 

HEARING OFFICER: Yes, sir. 

MR. McGUINESS: Counsel for the Board, or for the Re- 


gional Office, or whoever he is counsel for, in his opening 
statement, I think said that he was here to fill out the record, 
or to assist in making a complete record, and he was not here to 


support the Regional Director's decision, and the burden of going 
ahead was the party's. Now, I know that is not a full statement 
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of your opening statement, but it seems to me that increasingly 

counsel for the Regional Office has been taking an active part in 
here, in trying to destroy the credibility of witnesses, trying to 
bring in matters which are not necessarily relevant to the issues 
which have been raised by the other parties, and I think are far 
afield from filling -- or performing his function of completing or 
filling out the record. 

I see no purpose in questioning of the type that the counsel 
for the Regional Office is presently engaging in. I think it is 
beyond his function under Board procedures. | 

HEARING OFFICER: It appears to me, in the instant case, 
that General Counsel is trying to refresh the witness’ memory con- 
cerning a point which I mentioned earlier I feel is material to the 
issues here. And for this purpose only I will let him proceed in 
the fashion he is proceeding. 

As I say, if it is for some purpose other than refreshing his 
memory, I am sure what I take to be your objection would be 
valid. | 
MR. McGUINESS: I am not making a formal objection in 
than sense. If, as you suggest, that is the limited purpose, I 
would not object. But I think the counsel for the Regional Office 
should be cautioned that his role ina proceeding of this xind 

is a limited role. 

HEARING OFFICER: I think the Regional Director . repre- 
sentative understands that role. 

If you have any specific objection, if you voice it, | 
I will rule on it at the time. ! 


Now will you proceed with the questioning, please? 
. LANKER: Yes. 
zs (By Mr. Lanker) If you will read this Commencing 
with the word "I" in paragraph -- A. May I read before it? 
J -- 
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Q. Oh, yes, sure. A. I-want to see whatI am -- 


Now you want me to read the third paragraph? 


Q. And then down, if you will, paragraph 4 here, down 
through this sentence here (indicating). In fact, all of paragraph 4, 

Have you had a chance to read that over now? A. Yes. 

Q. Does that refresh your recollection concerning a 
conversation -- concerning whether or not you had a conversation 

with Mr. Belokopitsky with reference to Employer's No. 1 
before the election? A. No, I did not speak to him about this 
letter, no. 

MR, LANKER: Nothing further. 

MR, STRAUSS: Nothing further. 

HEARING OFFICER: Mr. Miles? 

MR, MILES: Nothing further. 

HEARING OFFICER: Who was Olive Rogers? 

THE WITNESS: She is my sister. 

HEARING OFFICER: Was she an employee at Ec-Cell-O? 

THE WITNESS: Yes, she is. 

HEARING OFFICER: Was she on layoff at the time ? 

THE WITNESS: No, she has never been on layoff. 

HEARING OFFICER: Has never been? 

THE WITNESS: She has worked there continuously. 

HEARING OFFICER: She has worked there continuously ? 

THE WITNESS: That is right. 

HEARING OFFICER: That is all I have. 

MR. STRAUSS: You are excused. 

HEARING OFFICER: Thank you, Mrs. McMinn. 

(Witness excused. ) 
MR. STRAUSS: The employer calls Linda Holloway. 
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LINDA HOLLOWAY 


was called as a witness by the Employer, and, being first any 
sworn, was examined and testified as follows: 

HEARING OFFICER: Would you give us your name and 
address, and please speak up. We have got an awful lot of noise 
in the background here. | 


THE WITNESS: My name is Linda Holloway. I live at 930 
North 19th Street. | 


DIRECT EXAMINATION | 


Q. (By Mr. Strauss) Mrs. Holloway, were you ever 
employed by the Ex-Cell-O Corporation in Elwood? A. Yes. 

Q. When were you first employed? A. I believe in 
'58 or ''8. I don’t remember the exact date. 

Q. Are you presently employed? <A. No. 

Q. What is your present status? A. Lay off. 

Q. When were you laid off? A. Ibelieve in April. 
I don't know the exact date. | 
Q. April of what year ? A. I don't know the exact 
date. 

Q. Was it1963? A. Yes. 

Q. Or'64? A. ‘63. 

MR. MILES: Mrs. Holloway, your voice is peautifully 
modulated and perfect, except that I can't hear you. Will you 
speak up, So we can hear it all the way back here? | 

THE WITNESS: I will try. 

MR. MILES: Thank you. 

Q. (By Mr. Strauss) So that on or about October 22, 1964, 
you were in a layoff status? A. Yes, sir. 
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Q. I show you a document which is in evidence as Em- 
ployer’s Exhibit No. 1 and ask you whether you have ever seen 
this, or a copy thereof before? A. I received this letter but 
I don’t remember what date it was that I received it. 

Q. Can you state whether or not it was before the election 
that was conducted in the Elwood plant? A. I believe it was 
before. 

Q. Andas a result of the receipt of this letter, did you 
speak to anybody about its contents? A. Well, as I read in the 
letter, I -- : 

MR. MILES; Just a moment. Iam going to object to her 
state of mind or opinion. You asked her whether or not she talked 
to somebody, I believe. 

MR. STRAUSS: Yes. 

Q. (By Mr. Strauss) Did you talk to anybody about this 
letter? A. It was a day or so afterl had received the letter 
and I ialked with Mr. Lowell Bain. 

Q. Withwhom? A. A Mr. Lowell Bain. 

Q. What did you say with reference to the letter? 

A. Lasked him -- the letter said that female employees were 
being replaced by men, and I just wanted to make sure, I didn't 
think this was true in my own mind. 

MR. MILES: Iam sorry, I cannot hear the witness. 

MR, STRAUSS: Will you read back what she said, please? 

(Record read. ) 

Q. (By Mr. Strauss) Will you identify Mr. Bain? 

A. He is a family friend, and he was our minister in Curtisville. 

Q. Does he have a connection with the Ex-Cell-O plant in 
Elwood? A. He is employed there now. 

MR. STRAUSS: No further question. 
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CROSS EXAMINATION 


(By Mr. Miles) Your name is Linda Holloway ? 


And your address ? A. 933 North 19th. 
That's here in Elwood? A. Elwood. 
Thank you. Did you give a statement to the Soe 
Labor Relations Board? A. Yes, sir. 
MR. MILES: I now request permission to have the office 
of the Regional Director produce the witness’ statement. | 
HEARING OFFICER: Yes. | 
MR. LANKER: Again, Mr. Hearing Officer, in this particu- 
lar instance there is a statement, and there are two other state- 
ments in the possession of the Board which were not taken by 
board agents. What is the ruling of the Hearing Officer. | 
HEARING OFFICER: Please produce all ee in the 
possession of the Board. | 
MR, MILES: I don't think we will need a recess on this. 
I think I can take a very quick glance. 
MR. LANKER: Let the record show lam turning over three 
statements. | 
MR. MILES: I have no questions of this witness. I am now 
returning the three affidavits. 
HEARING OFFICER: Mr. Lanker? 


EXAMINATION 


Q. (By Mr. Lanker) Other than this pee mation with 
Lowell Bain, did you have any other conversations with anyone 
before the election and after you had received that newsletter ? 
A. Well, I worked at Henshaw's Drugs, and there were people 
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that were employed at Ex-Cell-O in and out all the time, and 
it seemed like we would talk about the letters that had been sent. 

Q. Doyou know a Mr. Dinsmore? A. Yes, sir. 

Q. Whoishe? A. He was my supervisor. 

Q. State whether or not you had any conversation or con-. 
versations with Mr. Dinsmore after you received that newsletter 
and before the election? A. I talked with Mr. Dinsmore the 
day before the election, on the phone. 

Q. And who placed the call? A. Mr. Dinsmore. 

Q. And what was said at that time? A. He asked me 
if I would please try to make it to the election because he felt that 
my vote would be impertant. 

Q.  Doyou recall anything further that was said at that 
time? A. No, sir. 

Q. Doyou recall anything being said by Mr. Dinsmore to 
the effect that the women who were trying to get the Union in were 
saying that men were replacing women? Do you recall anything on 
that point? A. Idon't remember, sir. 

MR. LANKER: I am showing the witness what purports to 
be her affidavit, purporting to be signed by David Weber and taken 
before him on or about the 8th of December, °64, in the county 
of Madison it was taken. 

I do not know where it was taken other than that county. 

Q. (By Mr. Lanker) If I may direct your attention a 
moment to page 2 of this particular document, if you will -- well, 
maybe you had better start pack here on page 1. Start with 
paragraph 5, and read through the end of that paragraph. Will 
you read that over to yourself? <A. Yes, sir. 

Q. Now, does that refresh your recollection concerning 


this conversation with Mr. Dinsmore, and whether or not he said 
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anything about men replacing women? A. I remember making 


the statement, but I don't really remember everything that was in 
the conversation. And also Mrs. Powers had called my home 
before Mr. Dinsmore. 

Q. After having read the part I directed to your attention, 
do you recall that you did make the statement in an affidavit to 
the National Labor Relations Board, quote: "He" -- and your 
reference there being to Mr. Dinsmore -~ "said something to the 
effect that the women who were trying to get the Union in were 
saying that men were replacing bie but that the men were 
doing the jobs that women couldn't do. ' 

Do you recall having made that statement to the Board agent? 
A. I think so. 

MR. STRAUSS: I object. 

HEARING OFFICER: On what grounds ? 

MR. STRAUSS; This question has been asked and gone over 
for the second or third time. It has been responded to. The 
witness said she didn't recall. | 

HEARING OFFICER; No, I don't believe that is her testimony. 
I think what she said was it didn’t refresh her recollection. Now 
I think the Regional Director's representative is asking if she 
recalls making statements in the affidavit. : 

Will you answer the question, please? Do you recall making 
that statement in that affidavit? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Lanker) When you made this statement, was 
it true and correct? A. Well, I thought it was. We had 
talked about many things during that conversation, 

Q. And didI understand your testimony correctly that 
you had this conversation with Mr. Dinsmore the day after 
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you received this Employer's Exhibit 1? Do you know what I 
am referring to by Employer's Exhibit 1? That is the news- 
letter that your counsel showed you. 

MR. STRAUSS: The statement has been made just on the 
record which I seriously object to. We are not counsel here for 
this lady. 

Let the record note that. 

MR. LANKER: I will withdraw it, the miswording. 

Q. (By Mr. Lanker) With respect to this newsletter, 
was it your testimony that after you received this newsletter you 
had a conversation with Mr. Dinsmore? A. I don't remember 
when I received this letter. And we talk with Mr. Dinsmore 
was the day before the election, 

Q. Was it your testimony as to whether or not you re- 
ceived the newsletter before the election? You received it before 
the election? A. Yes. 

MR. LANKER: [have no further questions. 

HEARING OFFICER: Mr. Strauss? 

MR. STRAUSS: No further questions. 

HEARING OFFICER: Mr. Miles? 

MR. MILES: Nothing further. 

HEARING OFFICER: Thank you, Mrs. Holloway. 

(Witness excused. ) 
MR. STRAUSS: The employer calls Dorothy Howery. 


DOROTHY HOWERY 


was called as a witness by and on behalf of the Employer, and 
being first duly sworn, was examined and testified as follows: 

HEARING OFFICER: Have a seat there, please, and give 
us your name and address, and please speak up. 
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THE WITNESS: Dorothy Howery. I live at 2100 East Main. 
HEARING OFFICER: Is that in Elwood? 


THE WITNESS; Elwood. 


DIRECT EXAMINATION | 


Q. (By Mr. Strauss) Mrs. Howery, you are employed at 
the Elwood plant? A. Yes, sir. 

Q. When were you first employed, Mrs. Bowery? 
A. October of '56. 

Q. Are you actively working there now? A, No, tam 


not working there, no, Lam laid off. 

@. When were you first laid off? A. In March of '63. 

@. And nor about October 22, 1964, were you laid off 
at that time? Were you in a laid off status? A. Yes. ; 

Q. Mrs. Howery, I show you a document which is in 
evidence as Employer's Exhibit No. 1, and I ask you whether 
you have ever seen this document before? A. Yes, I have. 

Q. Doyou recall when was the first time you saw it? 
A. Well, I don't know the exact date of the arrival of this pete 
put it was before the Union election. 

Q. Now after you had read the letter, did you have a con- 
versation with anybody concerning the contents- of the letter ? 
A. No, sir. | 

Q. You didn't talk to anybody at all? A. Not as soon 
as I received the letter. | 

Q. Did you havea conversation about the letter, about 
the contents of the letter at any time before October 22nd, which 
was the date of the election? A. I did, but I cannot tell you 
the exact date. I called Mrs. Lightfoot of the Ex-Cell-O personnel 
office. 
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Q. And what did you say to Mrs. Lightfoot? A. Lasked 


her several questions in regard to rumors that was going around, 


and I asked her -- 

Q. What was the rumor that you had reference to? 

A. Well, there were rumors about Ex-Cell-O leaving Elwood 
this coming month, and that Mr. Guest was selling his home and 
moving away, ‘and, oh, there were several. I can't name them 
all. 

Q. Did you refer specifically to this letter? A. To 
the best of my knowledge, yes, we also discussed this letter. 

Q. Doyou remember specifically what part or parts there- 
of youdiscussed? A. Yes, about hiring men to take female 
jobs. 

MR. STRAUSS: No further questions. 

HEARING OFFICER: Mr. Miles? 

MR. MILES: One moment. 


CROSS EXAMINATION 


Q. (By Mr. Miles) Now, Mrs. Howery, you did talk to 
an official of Ex-Cell-O Corporation? A. Yes, sir. 

MR. STRAUSS: Object to "an official." 

MR, MILES: Well, I am entitled to know whether it was 
an official or wasn't an official. 

I will solve the problem. 

Q. (By Mr. Miles) Did you on direct examination testify 
that you talked prior to the election to any person at Ex-Cell-O 
Corporation? A. Yes. 

Q. Who was that person? A. Mrs. Lightfoot. 

Q. Does she hold any official position with the corporation, 
if youknow? A. She works in the personnel office. 
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Q. She is in the personnel office. At the Ex-Cell-O 

plant? A. Yes. 
Q. InElwood? A. Yes. | 
Q. And did you discuss with her -- I want. a yes or’no -~ 

the matters contained in the exhibit which you hold in your hand, 
E-12 A. To the best of my knowledge, I did, pine other 

things. 

Q. And this was prior to the election? A. Yes. 

MR. MILES: Thank you. | 

No further questions. 

HEARING OFFICER: Mr. Strauss? 

MR. STRAUSS: Nothing further. 

HEARING OFFICER: Mr. Lanker? 

MR. LANKER: Nothing further. 

HEARING OFFICER: Mrs. Howery, if you can maces 


about how many days before the election did you talk to Mrs. 
Lightfoot ? 
THE WITNESS: That I can’t answer. 


HEARING OFFICER: It was after you received this | letter? 

THE WITNESS: Yes, sir. 

HEARING OFFICER: Thank you. 

Are there any other questions ? 

MR. MILES: Nothing. 

HEARING OFFICER: Thank you, Mrs. Howery. 

(Witness excused. ) 

MR. McGUINESS: The employer had no further witnesses 
in his direct case, Mr. Hearing Officer. 

I did state earlier. I would: like to -- I might want to in- 
troduce more formal documents. I would like to introduce the 
tally of ballots, and we will then be through with our portion of 


the case. 
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HEARING OFFICER: Is there any objection to the receipt of 
the tally of ballots ? 

MR. MILES: No, other than to verify it with the Board’s 
records, as to the authenticity. 

MR. LANKER: [I will be glad to supply those. 

MR. MILES: If the Board can supply it. 

I have never seen the document. 

HEARING OFFICER: Mr. McGuiness, I will ask you, in 
view of the second paragraph of the supplemental answer, for 
what purpose this is put in. 

MR. McGUINESS: I would like to have it in to complete the 
formal documents, Your Honor. I think we could have it re- 
cognized by the Board taking judicial notice of it, but I just think 
it would be simpler if we have all the documents right here to 
work with. 


HEARING OFFICER: If there is no objection, it will be 
received. 

MR. LANKER: I think really this is set forth -- you can check 
this against the report. 

MR. McGUINESS: Well, Mr. Reporter, will you mark the 
tally of ballots as Employer's No. 14? 


(The document above-referred to 
was marked for identification as 
Employer's Exhibit No. 14.) 
MR. MILES: I have no objection to the introduction, 
HEARING OFFICER: There being no objection, Employer's 
Exhibit 14 will be received. 
(The document heretofore marked 


Employer's Exhibit 14 was re- 
ceived in evidence.) 
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MR. McGUINESS: The employer has nothing further at 
this time. | 

HEARING OFFICER: Let's go off the record a minute, 

(Discussion off the record.) 

HEARING OFFICER: On the record. 

Mr. Miles, do you have anything? 

MR. MILES: Yes. 

Does the record show that the employer has rested? 

HEARING OFFICER: He is through, he said. It is not an 
adversary proceeding; you don’t rest as such, 

MR. MILES: At this time the petitioner moves to strike 
the offer of proof made by the employer for each witness for whom 
such offer of proof was tendered, for the reason that counsel for 
the employer did not make an offer of proof of testimony to be 
adduced from the witness presented here to the Board, but 
rather dictated into his offer of proof purported testimony that 
someone else would offer, rather than witnesses presented to this 
Board. And for the reason that this effectively denies me the 

the right of cross-examination, I move that the offers of 


proof not only not be received, but be stricken from the record. 

HEARING OFFICER: Motion denied. : 

MR. MILES: Counsel for the petitioner would now request 
a recess, to return at the time the Board sets, and we will be 
ready to proceed and our case will be quite short. 

HEARING OFFICER: Let's recess until 1:00 o'clock then. 
I have seventeen until twelve right now. 

(Whereupon, at 11:42 o'clock, the hearing was recessed 
until 1:00 o'clock, the same day. ) 


AFTERNOON SESSION 1:00 p.m. 


HEARING OFFICER: The hearing will be in order. 


Mr. Miles. 

MR. MILES: The petitioner rests. 

HEARING OFFICER: Does the employer have any thing 
further ? 

MR. McGUINESS: Nothing further. 

HEARING OFFICER: Does the Regional Office's repre- 
sentative have anything? 

MR. LANKER: No, sir. 

HEARING OFFICER: Very well, that being the case, I will 
prepare my report and forward my recommendations to the Board, 
in due course. There is no particular provision for filing of 
priefs with me. My recommendations will set forth the procedure 
on filing briefs with the Board, in case the parties desire to 
file briefs with the Board. 

I anticipate I will be sending my report in within two weeks, 
should anybody care to submit briefs to me, but I can't imagine 
why, but If I receive it within that period of time, I will consider 
it. 

MR. McGUINESS: Let me be sure I have that straight. You 
will accept briefs ? 

HEARING OFFICER: I will accept them if you care to sub- 
mit them. 

MR. McGUINESS: They will have to be received by you 
when ? 

HEARING OFFICER: Today is the 20th. I anticipate 
having my report out in two weeks, which would make it the 3rd 
of June. So anything I get by the 1st of June -- 

MR. McGUINESS: May I ask when the report will be 
available? 
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HEARING OFFICER: Off the record. 
(Discussion off the record. ) 


HEARING OFFICER: On the record. 


If there is nothing further, then the hearing will be closed. 
(Whereupon, at 1:05 o'clock p.m., Thursday, May 20, 
1965, the hearing in the above-entitled matter was closed. ) 
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Case No. 25-CA-2377 


Large Court Room 

City Building 

Elwood, Indiana 
Wednesday, June 1, 1966. 


Pursuant to notice, the above-entitled matter came on for 
hearing, at 11;15 o’clock a.m. 


BEFORE: 
OWSLEY VOSE, Esq. - TRIAL EXAMINER 
APPEARANCES: 


WALTER J. MERCER, Esq. 
Sixth Floor, I.S.T.A. Center, 150 
West Market Street, Indianapolis, 
Indiana, appearing on behalf of the 
General Counsel, National Labor 
Relations Board. 


LYNN G. MILES, Esq. Miles and Cummings, 605 Union 
Title Building, Indianapolis, 
Indiana; 
STEPHEN I. 8000 East Jefferson Avenue, 
SCHLOSSBERG, Esq. Detroit, Michigan, appearing on 
(In Absentia) behalf of the Charging Party. 


KENNETH C. 
McGUINESS, ESQ. of Vedder, Price Kaufman, 
Kammholz and McGuiness, Suite 
1201, 1750 Pennsylvania Avenue, 
N. W., 
Washington, D. C. 20006; 


WERNER H. SCHULTE 
1200 Oakman Boulevard, Detroit, 
Michigan, appearing on behalf of 
the Respondent. 


* * * 
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PROCEEDINGS | 


TRIAL EXAMINER OWSLEY VOSE: The hearing will please 
come to order. | 

This is a formal hearing before the National Labor Relations 
Board in the matter of Ex-Cell-O Corporation, Case No. 25-CA- 
2377. | 

The Trial Examiner conducting this hearing is Owsley Vose. 

All parties have been informed of procedures of formal 

hearings before the Board by service of a statement of standard 
procedures with the complaint and notice of hearing. Additional 
copies of this statement are available from Counsel for General 
Counsel upon request. | 

Mr. Mercer. 

MR. MERCER: For the General Counsel, Walter J. Mercer, 
attorney, 25th Region, National Labor Relations Board, 150 West 
Market Street, Indianapolis, Indiana. 

TRIAL EXAMINER: Mr. Miles. | 

MR. MILES: I will make two appearances. I will appear 
for Stephen I. Schlossberg, 8000 East Jefferson Avenue, Detroit, 
Michigan, and for myself, Lynn G. Miles, 605 Union Title Build- 
ing, Indianapolis, Indiana. | 

TRIAL EXAMINER: Mr. McGuiness. 

MR. McGUINESS: For the Company, Kenneth C. MeGuiness, 

Vedder, Price, Kaufman, Kammholz and McGuiness, 1750 
Pennsylvania Avenue, N. W., Washington, D. C. 20006. : 

MR. SCHULTE: For the Company, Werner H. Schulte, 
Ex-Cell-O Corporation, 1200 Oakman Boulevard, Detroit, 
Michigan. : 

MR. MERCER: At this time General Counsel offers: 
General Counsel's Exhibit No. 1 which is listed as 1-A through 
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1-BB, with 1-BB being the Index and Description of the docu- 
ments. These are the formal papers, and I believe they have 


been examined by the parties. 
MR. McGUINESS: No objection. 


(Whereupon, the documents, above 
referred to, were marked General 
Counsel's Exhibits Nos. 1-A through 
1-BB, inclusive, for identification. ) 


TRIAL EXAMINER: Received. 


(Whereupon, the documents, here- 
tofore marked General Counsel's 
Exhibits Nos. 1-A through 1-BB, 
inclusive, for identification, were 
received in evidence. ) 


MR. MERCER: At this time General Counsel offers 
General Counsel's No. 2, which is a second group of formal 


papers pertaining to the subpoena duces tecum, the Petitioner's 
subpoena duces tecum, and the petition to revoke that subpoena 
filed by the 25th Region's Regional Director's Attorney. 


(Whereupon, the documents, above 
referred to, were marked General 
Counsel's Exhibits Nos. 2-A 
through 2-H, inclusive, for 
identification. ) 


MR. MERCER: I offer General Counsel's Exhibit No. 2. 


MR. McGUINESS: May I have a copy of that index? I've 
examined the documents, but I don't have a copy of this particular 
index. Do you have an extra one? 

(Document handed to Counsel for Respondent. ) 

TRIAL EXAMINER: Mr. McGuiness, are you still pressing 
for the issuance of that subpoena ? 

MR. McGUINESS: Yes, Iam. 
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MR. MERCER: I neglected to say, Mr. Trial Examiner, 
General Counsel's No. 2 has been examined by the parties. 
MR. McGUINESS: Yes, I've examined the exhibit, and have 


no objection. 

There are some other documents in connection with this 
exhibit, a subpoena problem, which I will want to introduce my- 
self later on. 

TRIAL EXAMINER: Yes. 

Received. 

(Whereupon, the documents, here- 
tofore marked General Counsel's 
Exhibits Nos. 2-A through 2-H, in- 
clusive, for identification, were 
received in evidence. ) 

MR. MERCER: As General Counsel's No. 3, 4, and 5, I 
will offer some related representation case documents which 
were inadvertently omitted from the formal papers, and Mr. 
McGuiness called this to my attention, and I would ask the Trial 
Examiner’s leave to withdraw these documents and have them 


duplicated. 


(Whereupon, the documents, above 
referred to, were marked General 
Counsel's Exhibits Nos. 3, 4, and 
5 for identification. ) 

TRIAL EXAMINER: Permission granted. 

Have them in the hands of Mr. Tanner by one week from 

today. 

MR. MERCER: Thank you, sir. 

And those were received, were they, sir? 

TRIAL EXAMINER: These are received. 
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(Whereupon, the documents, here- 
tofore marked General Counsel's 
Exhibits Nos. 3, 4, and 5 for 
identification, were received in 
evidence. ) 

MR. McGUINESS: Which documents are which, Mr. 

Vose? 

TRIAL EXAMINER: GC-5 is the SUPPLEMENTARY RE~- 
SPONSE TO ORDER TO SHOW CAUSE. 

MR. McGUINESS: Dated February 14, '66? 

TRIAL EXAMINER: Yes. 

4 is ORDER GRANTING REQUEST FOR REVIEW AND 
DIRECTING HEARING, 

And 3 is REQUEST FOR REVIEW OF ACTING REGIONAL 
DIRECTOR'S SUPPLEMENTAL DECISION AND CERTIFICATION 
OF REPRESENTATIVE. 

MR. McGUINESS: I have no objection. 

TRIAL EXAMINER: Received. 

MR. MERCER: I would ask the Trial Examiner to take 

official notice of the proceedings and the documents in the 
related representation case here, 25-RC-2670, involving the 
same Employer and the same Union. 

TRIAL EXAMINER: I don't know whether I'm taking official 
notice of them or whether they're already part of the record of 
this case. They certainly will be if it goes to the Court of Appeals. 

But anyway, I will take notice of them. 

MR. MERCER: Thank you, sir. 

At this time General Counsel rests. 

TRIAL EXAMINER: I am ‘wondering about the order in 


which we should proceed. It occurs to me that perhaps the Union 
should be heard next. 
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Does anybody have any suggestions ? 

MR. McGUINESS: Well, it seems to me that that is 
proper because I gather from what Mr. Miles said before, this is 
really in support of General Counsel's case, an extension of 
General Counsel's case. 

TRIAL EXAMINER: All right. 

MR. MILES: May we go off the record, Mr. Trial 
Examiner ? 

TRIAL EXAMINER: Yes. 

(Discussion off the record. ) 

TRIAL EXAMINER: The hearing will now be resumed. 

MR. MILES: On behalf of the United Autom obile Workers 
we would like to make a statement for the record, prior to calling 
our first witness. 

The position of the Union is that Congress has authorized 
the Board to fashion and provide appropriate remedies for unfair 
labor practices. 

We are going to present to the Trial Examiner witnesses 
to testify as to the increases in wages, in fringe, and other 
benefits granted in Union plants throughout the reasonably adjacent 
employment areas, specifically Marion, Indiana - Koko, Muncie, 
Anderson, and Indianapolis. 

TRIAL EXAMINER: Are these plants all of the eens 
R. MILES: Yes, they are -- No. No, they're not plants 
of the ee no. They are other employers in the area 
that are under contract with the U.A.W., but they are not 
Respondent's plants. 

TRIAL EXAMINER: Manufacturers of a similar type of 
ee or requiring similar facilities ? 

. MILES: I would take it similar facilities, but not 


ue so, nor would they be considered to be excluded if 


they were not. 
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The Union's theory is that regardless of whether they are 
similar products, or even using similar facilities, that patterns 
are established which not only are industrywide but go beyond 
this specific industry; that these patterns of increases, we will 

show with this evidence what they are in the area. 

We will then, as I have said, request a subpoena, if 
necessary, to obtain from the Employer, the Respondent herein, 
what their increases have been in this same and appropriate period. 

The difference, if such exists, will be what we can reason- 
ably presume that this Union would have been able to negotiate 
for and on behalf of these employees had the Employer complied 
with his bargaining duty, and complied with the law. 

In short, we will ask the Board to remove the economic 
rewards to the Employer from violating the Act. 

The Unions have found that the normal remedies provided by 
the Board in the past have been delusory and no real force or 
effect, and we are in the trend of the present Board's procedure 
similar to their using the 8(a)(5) when they find that an employer 
has dissipated a Union's majority by unfair labor practices to not 


merely go pack and require a useless election after the act has 


been done, but they are now certifying without election. 

We are asking here that as part of the Board's remedy they 
provide us with a back pay award to each employee following the 
date of the election of the difference in wage increases which have 
been granted in this plant and the average of the surrounding plants 
and of the employer’s other plants in other areas. 

There will be one other request made, requested as part 
of the remedy, and that is that we will request for those women 
who were discriminatorily laid off, that the Board fashion for them 

an appropriate back pay award as well. 
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TRIAL EXAMINER: I don't understand that. 
MR. MILES: We'll get into that when I present the -- 


TRIAL EXAMINER: There's no allegation in the complaint 
about any violation of the Act in connection with the layoff of any 


women. 

MR. MILES: This is not an 8(a)(3), but itis part of ‘the 
bargaining, that we would have bargained these people back, not as 
8(a)(3)'s but part of the 8(a)(5) remedy. 

TRIAL EXAMINER: Do you want to say anything at ins 
time, Mr. McGuiness ‘ ? 

MR. McGUINESS: Yes. 

I'd like to make one or two comments. First of all I certainly 
would object to the introduction of any evidence as to wage rates 


or wage increases at other plants represented the Union in this 
general area, even assuming, which I certainly do not, that there 
is some validity to Mr. Miles’ theory. 

But certainly what the Union was able to obtain from em- 
ployers other than this employer has no relevance to what it 
might have obtained from the Respondent here. 

In so far as information as to wage increases granted to the 
employees at the Ex-Cell-O plant in Elwood, or at other Ex-Cell-O 
plants represented by this Union, again assuming Mr. Miles’ 
theory has some validity, which I certainly do not agree | that it does 
have, there would perhaps be more reason to hear -- or; ‘to permit 

evidence of this kind to come into the record, and I am not -- 
I don‘t want to take a final position at this time on it, but the 
company might be willing to supply such information. I do not 
have it with me today, andI am not prepared to nia i on such 
short notice. 

As to the theory, Mr. Miles’ theory, I would prefer not 
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to get into that at this point. I assume it will be briefed in the course 
of the case, and we will answer that at that time. 

His point on the women discriminatorily laid off, I again 
would object to the introduction of any evidence in this area, be- 
cause that would be 8(a)(3), I would think, and there are no 8(a) 

(3) allegations in the complaint, 

TRIAL EXAMINER: I am disposed to agree with you, Mr. 
McGuiness, on that point. I think it's up to the General Counsel to 
decide the scope of the case, andI don't intend to -- 

You may convince me to the contrary, but as of the moment 
I don't intend to hear any evidence on these alleged discriminatory 
refusals to reinstate. 

MR. MERCER: Mr. Trial Examiner, just for the record, 
on behalf of the General Counsel let me state that I am not joining 
Mr. Miles in seeking this remedy. I want the record to affirma- 
tively reflect that, This is something the Charging Party is seeking 
strictly on its own. 

TRIAL EXAMINER: Well, my own thinking is the Board 
should be given an opportunity to decide the question. ButI am 

conscious of all of the ramifications of the problem particu- 
larly if we start with the date of the certification. 

Also, you mentioned certain contracts with the U.A. W. 
in the area. Mr. McGuiness may want to put in some contracts 
where the U.A.W. didn't do so well in the area. I think there has 
got to be a limitation on the expansion of the issues that we are 
hearing here. 

I have been thinking about this problem ever since you first 


mentioned it off the record, and while Iam not disposed to exclude 
testimony or the nature mentioned by you altogether, I will only 
receive it commencing at a time six months from the date of the 
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election - and I am sort of picking a date out of the hat, because 
I think some date has to be chosen and I am trying to pick a date 
which might be the length of time which a Union dealing with an 
employer who is complying with the Act fully would take to reach 
a bargaining agreement. Maybe it should be four months; maybe 
it should be eight months. I have to draw the line somewhere, 
so I’m drawing it at six months. 

And I say that to guide you in your presentation of your 
case. 

Do you have anything to say? 

MR. McGUINESS: Yes, Mr. Trial Examiner. 

I would again renew my objection to the Trial Examiner 
receiving any evidence of what was done at other plants. As you 
have indicated, this is a novel theory, and perhaps you may wish to 
have the Board rule upon this theory. I think actually this is more 
properly a part of compliance with the remedy in the event the 

Board should issue one. Anyway this if for a back pay 
hearing, and in an 8(a)(3) hearing a trial examiner will not take 
evidence on the back pay to the 8(a)(3). This is a part of com- 
pliance, and a pack pay proceeding if necessary. 


So that it seems to me that all of this evidence as to what 


these wage increases were might very well be refused at this 
point in the proceeding. And Mr. Miles is still free to argue his 
theory. | 

I do think, however, particularly the evidence as to what has 
been done in other plants represented by the Respondent -- or 
represented by the U.A.W. is not relevant, even if his theory is 
valid. 

TRIAL EXAMINER: Well, 1 am by no means -- I have by no 
means made up my mind whether I would be willing to take into 
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consideration the evidence which I propose to receive. ButI 
think there’s a possibility it might have some relevance. 

So Lam going to receive it. 

MR. McGUINESS: May I say one more thing on this point? 

TRIAL EXAMINER: Yes. _ 

MR. McGUINESS: It seems to me that he cannot be pre- 
judiced if the evidence as to the other plants represented by the 
U.A.W. is excluded from this hearing. He's permitted to make 
an offer of proof as to what goes on at the other plants. This 
certainly would give the Board adequate information with which 
to consider his theory of a remedy, and without unduly prolonging 

this hearing, because I would assume that if we are going 
into what's happening at these other plants surrounding the area, 
I must prepare some kind of a defense to evidence of this kind, 
and I think it could well extend the hearing substantially without 
really giving the Board anything, any information which it needs 
to consider the theory at this point. 

TRIAL EXAMINER: Well, I wonder if the Respondent and 


the Union could stipulate that certain increases were given, say at 
three plants, just as a fact, without your agreeing it's at all 
relevant or material, so that there will be a basis for me consider- 


ing this point? 

Otherwise, unless I receive it, there's no obligation to you 
to try to secure evidence that you might find and bring in. I have 
very strong notions that the Board will not welcome the widening 
of the area of the issues in these hearings, but I think they ought 
to have a chance to say no. 

MR. McGUINESS: Well, I'm not arguing about that. 

And Mr. Miles is certainly free to raise his theory and have 
the Board say yea or nay to his theory. But my point is that he 
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doesn't need to have evidence as to what these wage increases 


were in these other plants, and I mean other plants represented 
by the U.A.W. He could put that in as an offer of proof, and he 
could make his argument from the offer of proof, so that the 
Board would consider his theory all right. But here, this is 
raised, and the Respondent had no notice of it whatsoever, and I 
feel that if evidence. of this kind is taken as evidence in the case, 

I simply must have a chance to rebut that evidence, and I 
will certainly claim surprise and ask for a postponement of the 
hearing in order to prepare. But I think Mr. Miles’ point could 
be taken care of if the evidence is refused and he puts in his offer 
of proof. 

MR. MILES: I want to be heard very briefly, so we can 
direct our attention to this. 

I don’t think anything under the Act can be interpreted as 
surprise. 

I've been reading a very short quote from Elson Bottling 
Company, 155 N.L.R.B. No. 63, andI quote: "The Board has a 
particular duty under Section 10(c) to tailor its remedies 'to the 
unfair labor practices which have occurred and thereby effectuate 
the policies of the Act, thus depending upon the circumstances 
of each case. . . "and they cite the United States Supreme Court. 
"The Board must take measures designed to recreate conditions 
and relationships that would have been had there been no unfair 
labor practice.” 

This is our theory. I think it's an analogy to the correct 
8(a)(5) thinking, and this is the basis under which we will offer 
the evidence. : 

TRIAL EXAMINER: Are you willing to have it considered 
under an offer of proof basis ? 

MR. MILES: May we go off the record, sir? 
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TRIAL EXAMINER: Yes. 
(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. MERCER: Mr. Trial Examiner, on behalf of the 
General Counsel I would like to point out that I do believe that this 
matter has dragged on for some time, and we are all aware, all the 
parties, that we are dealing here with a technical 8(a)(5) type 
case. 

Now, there have been numerous continuances, delays, 
motions, and various and sundry pleadings in this case. 

I call the Trial Examiner's attention that the election in this 
case was held in October of 1964. 

Now, the General Counsel has rested his case, and my case 
is that this Respondent is refusing to bargain with the certified 
Union. It will oppose anything that will further delay this matter 
because it will leave the employees here -- they are entitled under 
the Act to their bargaining rights through their duly selected repre- 
sentative, and I think any further delay or equivocation about this 
defeats those rights. 

TRIAL EXAMINER: I understand and appreciate your posi- 
tion. The Union has apparently a greater purpose in mind and 
wants to use this case as a test vehicle. I suppose the test has to 


be made in some case. And the Union can't very well complain 


about any delays since it's the one that is causing it by injecting 
in this issue the remedy in the case. 

Sol am, as I indicated off the record, going to ask that 
the Union proceed with its case, and when that case has been 
completed I'll decide what the next step should be. 

MR. MILES: Now, may we go off the record? 

TRIAL EXAMINER: I'd rather keep it on the record. 

MR. MILES: All right. 


197 


On the record, I would like for an opportunity at this 
time, since you have indicated in an off-the-record discussion 
that after the presentation of the Union's evidence you would feel 
at this time disposed to grant a continuance to the Employer for 
purposes of answering this, and it's only a few minutes to 12:00 

o'clock, and I would ask for the opportunity at this time, if you 
want to take a lunchtime adjournment, so I may call my Detroit 
counsel to see whether or not under these circumstances he wants 
to proceed with this evidence faced with this possibility of delay. 

TRIAL EXAMINER: Well, that sounds reasonable to me. 

Can we be back after lunch at 1:00 o'clock? | 

. MILES: Yes. 

MR. ets The purpose of the recess is for you to 
check with your Detroit counsel to see if he wants to go ahead with 
this. Is that correct? 

MR. MILES: Faced with this delay problem. ee that 

is correct. 

TRIAL EXAMINER: And this will no doubt be a serious 
problem for the Board. This is something new. It will take quite 
a while to get a Decision out of the Board. Maybe your office 
would think it wiser to get bargaining going sooner in this! case 
and leave the test for some other case. 

MR. MILES: That's what we'll find out. 

TRIAL EXAMINER: All right. 

We will adjourn now for lunch and return -- 

Wait a minute. 

Off the record. 


(Discussion off the record. ) 
TRIAL EXAMINER: On the record. 
-- and return at 1:00 p.m. 
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(Whereupon, at 11:55 o'clock a.m., the hearing was re- 


cessed until 1:15 p.m. of the same day.) 


AFTER RECESS 


(Whereupon, the hearing was resumed, pursuant to taking 
the recess, at 1:15 o'clock p.m.) 

TRIAL EXAMINER OWSLEY VOSE: The hearing will please 
come to order. 

MR. MILES: Yes. If it please the Trial Examiner, there's 
been an off-the-record discussion, and it's agreeable with Coun- 
sel for the Respondent and Counsel for the U.A.W. that the specific 
data concerning wage differentials which we heretofore discussed 
will be presented by the Union ata continued date, and the date of 
29 June has been agreed upon for that presentation. 

All other matters will be disposed of here today except 
for the presentation by the Union, and rebuttal by the Employer 
concerning the wage differential information. 

TRIAL EXAMINER: Yes. 

And as I indicated, I want to check with my office to see that 
we're using my time in the most economical fashion by setting it 
for that date. 

But this means that this one issue of all the evidence bearing 
on the remedy contended for by the Union will be received at 
this adjourned hearing, but we will go ahead and complete all of 
the evidence, every other issue, beginning now. 

MR. McGUINESS: Your Honor, I'm in agreement with that 
with one possible exception as indicated off the record. The 
Respondent has subpoenaed the Regional Director for certain 

records, and there may be matters in connection with that 
issue which would also come up at the postponed hearing. 


. 
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TRIAL EXAMINER: That may be. 

MR. McGUINESS: Should I proceed now? 

TRIAL EXAMINER: Yes. 

MR. McGUINESS: The Respondent has subpoenaed the 
Regional Director for certain records, and I call for the appearance 
of the Regional Director and for those records at this time. 

MR. MERCER: The Regional Director's representative 
filed a motion to revoke the subpoena duces tecum, which I be- 
lieve is in the -- is before the Trial Examiner as General Coun- 
sel's Exhibit 2-A, and the various documents filed by the Regional 
Director's representative, and by the Respondent in regard to this 
subpoena are contained in General Counsel's Exhibit No. 2. 

At this time I renew the petition to revoke the subpoena 
duces tecum. I think the reasons for my position on that are 
clearly set forth in Exhibit 2, particularly the brief, which is 2-A. 

However, I would like to add that it is my contention that 
the information which is subpoenaed does not relate to any matter 
that is now at issue between the parties, and is in fact an attempt 
to uncover what I would refer to as administrative investigation 
matter between the Regional Director and his staff, which do not 
believe the Respondent is entitled to. 

I would add one additional fact for the Trial Examiner's 
consideration, and that is I think we're not in dispute here that the 

Respondent hasn't properly been served with all and any 


documents which involve any sort of determination in the repre- 


sentation case. 

Additionally, on May 12, 1965, the Regional Director, by 
letter, inresponse to a request by the Respondent's Counsel, 
specifically identified the name of each and every witness which 
was quoted in the Regional Director's Decision on Objections, 
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thus making available to at that time the Respondent in the repre~ 
sentation case the identity of the people who had been listed as X, 
Y, Z, so forth, so that the Respondent would have this information 
and could subpoena these people. 

Now, other than this I do not believe the Respondent is 
entitled to any further documents or memorandum or notes or 
what-have-you, sir. 

And I ask that the subpoena be revoked. 

MR. McGUINESS: As the Trial Examiner indicated earlier, 
I believe you have seen these various documents which have been 
filed in connection with this subpoena, and consequently I'll not 
repeat the arguments which we have set forth there. "¢ 

However, I would like to speak very briefly to one point 
raised by Mr. Mercer, that is that the Regional Director identified 
the names of certain individuals who were listed by letter, I think, 
in his original report. This of course is correct. 

However, I believe it is clear from the Director's report 
that other employees were interviewed in connection with the 
Objections to the Election, and in the evidence which we wish to 
submit later in the hearing, be it by offer of proof or otherwise, 

it is our information and belief that statements from witnesses 


other than those named in this letter were taken, and are a part of 


the investigation file in this case, and the information in the state- 
ments has never been made a part of any, or was not made a part 
of the formal representation proceedings. 

So consequently we feel it is clear that there were witnesses 
interviewed, there were investigations made, and there are reports 
on these investigations which were made which were never brought 
out at the hearing on the Objections, or which were never disclosed 
to the parties in any way. 
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And it is this information, of course, which we -- in i 
which we are interested. | 

As I said, I will not go through the other arguments which 
we have made on the petition to revoke, but, of course, will 
incorporate them -- they are incorporated in the record by 
reason of the General Counsel's affidavit. 

TRIAL EXAMINER: Do you contend that the Board relied 
on matters which are not set forth in the transcript of that 2-day 
hearing, that Objection case and the exhibits entered in that case? 

MR, McGUINESS: No. I do not make that contention. 
I contend that the Statute requires that the investigating file as 
well as the "formal" file is required to be made a part of the 
record for purposes of court review. And if that is true, it is 

only at this stage of the proceeding where that investiga- 
tive record can properly be made a part of the entire record of 
the case, and, therefore, it should be permitted. 

TRIAL EXAMINER: I believe the courts, and particularly 
the Court of Appeals of the Seventh Circuit disagree with your 
position, Mr. McGuiness. 

And for that reason I grant the General Counsel's motion 
to revoke the subpoena. 

MR. McGUINESS: Well, your Honor, may I speak to that 
point very briefly ? | 

TRIAL EXAMINER: Yes. | 

MR. McGUINESS: And I would like to call to the attention 
of the Trial Examiner, that the Court of Appeals’ position -- 

I assume you're referring to the Kearney and Trecker 


case. 


TRIAL EXAMINER: Yes. That's the one. I think there's 
an echo of that in a more recent decision in the National Survey 
Service, it doesn't address itself so directly to the point in this. 
most recent case, but I think it is an implicit enough decision. 


202 


MR. McGUINESS: Well, if I may call the attention of the 
Trial Examiner, Kearney and Trecker was a showing of interest 
case, and it’s the Respondent's contention there is quite a distinc- 
tion between a showing of interest investigation and a showing of 
interest matters which are purely policy matters as far as the 
Board is concerned, because the Board can certainly run an 

election if it wants to without any showing of interest at all. 
There's quite a distinction between an issue of that kind and 
Objections which go to the validity of the election, as is involved 
in this case. 

TRIAL EXAMINER: Yes. I considered that argument. 

It was presented in some of the documents that I went over. 

I have entered my ruling. 

MR. McGUINESS: Well, may I ask you more specifically, 
Mr. Trial Examiner, the basis for your ruling? 

TRIAL EXAMINER: I believe that the scheme of the Act 
contemplates, at-least when you have a formal hearing on objec- 
tions, that the record made at that hearing is the entire record 
of the representation proceeding, and that that is all that the 
Act requires to be certified to the Court of Appeals in connection 


with a petition for enforcement or for review. 
MR. McGUINESS: The Respondent asks that all matters 


pertaining to this subpoena enforcement proceeding be made a 


part of the record. 
I believe by the Rules you are required to make a specific 
request to that effect. 
TRIAL EXAMINER: If that’s so, your request is granted. 
MR. McGUINESS: It is. 
TRIAL EXAMINER: I just sort of assumed they were in 


the record now, but at your request they are. 
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MR. McGUINESS: Now, there are two or three other 
letters which I think should be introduced to fill that out. I didn’t 
realize I didn’t have copies. They are being made at the plant 
now, and before the hearing closes this afternoon I will have 
them here, and I would like to introduce them to complete the 


record there. 


Also, as indicated in our off-the-record colloquy, it’ s 


the Respondent's intent to request leave to appeal your ruling on 
this subpoena to the Board, but because of the postponed hearing 
there will obviously be adequate time in which to do that, so it 
won't be necessary to do it at this time. | 

TRIAL EXAMINER: I can't speak for the Board. I mean 
it’s certainly well within your rights in taking this appeal, but I 
intend to go forward on whatever date we adjourn the hearing to 
regardless of what action the Board has taken, unless the Board 
makes a ruling which requires me to do something different. 

MR. McGUINESS: Yes. As I say, it will not be necessary 
to do that at this time, but I will do my best to protect my client's 
interest. 

TRIAL EXAMINER: Yes. 

MR. McGUINESS: Again referring to our Pree 
discussion, as indicated to the Trial Examiner and to opposing 
counsel, the Respondent is prepared as part of its defnese to, or 
desires as a part of its defense to introduce evidence from certain 
witnesses who testified at the hearing on Objections, who were -- 
or who were available to testify, and whose testimony was refused 

by the Hearing Officer. And it's my understanding, and 
again this is in the interest of saving time, that the Trial Examiner 
would refuse to permit us, or would refuse to take testimony from 
such witnesses, and, therefore, at this time I am prepared to 


offer, to make offers of proof in written form from these’ witnesses. 


204 


TRIAL EXAMINER: I want to make sure I understand you. 
This relates to matters that was either testified to by witnesses 
who appeared in the representation hearing, or matters which the 
Respondent sought to have these witnesses testify to but the 
Hearing Officer refused to permit it. 

MR. McGUINESS: That is correct. In other words, we 
would not contend this is newly discovered evidence. 

TRIAL EXAMINER: Thank you. 

You're right, I would refuse to receive such evidence in 
this proceeding, and you may proceed with your offers. 

MR. MERCER: Let the record reflect we're talking about 
the Objections hearing now. 

MR. McGUINESS: That's correct. 

TRIAL EXAMINER: Yes. 

MR. McGUINESS: The hearing on Objections. 

MR. MERCER: Yes. 

TRIAL EXAMINER: Yes. 

MR. McGUINESS: This may take a few minutes to get all 
of these marked for identification, Mr. Trial Examiner. 

TRIAL EXAMINER: Take your time. 

We'll go off the record briefly. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. McGUINESS: During the recess, Mr. Trial Examiner, 
I had marked certain exhibits, Respondent's Exhibits 1 through 


18, which are the offers of proof as discussed just before we 


went off the record. 
TRIAL EXAMINER: Perhaps for the record these should 
be identified,’ each of the offers should be identified for the 


record. 


MR. McGUINESS: Yes. 
Respondent's Exhibit 1 is an offer of proof of testimony 
to be given by Jack Guest; ! 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent’s Exhibit No. 1 for Se 
tion. ) 
| 
MR. McGUINESS: Respondent's Exhibit No. 2, that of 
Elwood Raymond Converse. 
(Whereupon, the document, above 
referred to, was marked Respond- 
ent'’s Exhibit No. 2 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 3, that 
Ediwon V. Whitenack. 


(Whereupon, the document, sore 
referred to, was marked Respond- 
ent's Exhibit No. 3 for identifica- 
tion. ) | 
MR. McGUINESS: Respondent's Exhibit No. 4, that of 
Maurice Vancleave. | 
(Whereupon, the document, above 
referred to, was marked Respond- 
ent’s Exhibit No. 4 for identifica- 
tion. ) | 


MR. McGUINESS: Respondent's Exhibit No. 5, that of 
Lewis Strickland. 
(Whereupon, the document, | above 
referred to, was marked Respond- 


ent’s Exhibit No. 5 for identifica 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 6, that of 
Mary M. McMinn, that's a 2-page exhibit. 
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(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 6 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 7, the testimony 
of Florence Van Buskirk. 
(Whereupon, the Document, above 
referred to, was marked Respond- 
ent's Exhibit No. 7 for identifica- 
tion. ) 
MR. McGUINESS: Respondent's Exhibit No. 8, that of 
Uneita Tarrants. 
(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 8 for identifica- 
tion. ) 
MR. McGUINESS: Respondent's Exhibit No. 9, that of 
Freida Webb. 
(Whereupon, the document, above 
referred to, was marked Respond- 


ent's Exhibit No. 9 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 10, that of 


Florence Stoner. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent'’s Exhibit No. 10 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 11, that of 
Linda Holloway. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 11 for identifica- 
tion. ) 
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MR. McGUINESS: Respondent's Exhibit No. 12, that of 
Dorothy Howery. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent’s Exhibit No. 12 for identifica- 
tion. ) | 


MR. McGUINESS: Respondent's Exhibit No. 13, consisting 
of three pages, the testimony of Louis J. Zimmel. 
(Whereupon, the document, ‘above 
referred to, was marked Respond- 
ent’s Exhibit No. 13 for identifica- 
tion. ) 
MR. McGUINESS: Respondent's Exhibit No. 14, which is 
also three pages, the testimony of Don Utberg. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 14 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 15, that of 
Mildred Smith. : 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 15 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 16, that of 
Nellie Harvill. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 16 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 17, that of 


Marie Plummer. 
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(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 17 for identifica- 
tion. ) 


MR. McGUINESS: Respondent's Exhibit No. 18, that of 


Bettie Mc Phearson. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 18 for identifica- 
tion. ) 


MR. McGUINESS: As indicated before, we will offer these, 
or introduce these as offers of proof. 
TRIAL EXAMINER: Yes. They will be placed in the 


Rejected Exhibits File. 
(Whereupon, the documents, here- 
tofore marked Respondent's Ex- 


hibits Nos. 1 through 18, inclusive, 
for identification, were rejected. ) 


MR. McGUINESS: I have also had marked for identification 


in connection with the subpoena matter, marked as Respondent's 
Exhibit 19 a letter addressed to William T. Little, from me, 
making a demand for the information which was later subpoenaed. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent's Exhibit No. 19 for identifica- 
tion. ) 


MR. McGUINESS: I'd like to introduce that as Respondent's 
Exhibit No. 19. 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked Respondent's Ex- 


hibit No. 19 for identification, was 
received in evidence. ) 
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MR. McGUINESS: And I also have marked as -- have had 
marked for identification as Respondent's Exhibit No. 20 a 
letter to Mr. Stanley R. Strauss, of my office, from the General 
Counsel, Arnold Ordman, dated February 25th, 1966 denying re- 
quest for the Regional Director to testify. 
(Whereupon, the document, | above 
referred to, was marked Respond- 
ent's Exhibit No. 20 for identifica- 
tion. ) 
MR. McGUINESS: I'd like to offer that into evidence. 
MR. MERCER: No objection. : 
TRIAL EXAMINER: Received. 
(Whereupon, the Gecument! here- 
tofore marked Respondent's Ex- 
hibit No. 20 for identification, was 
received in evidence. ) 
MR. McGUINESS: This exhibit, Your Honor, I must confess 
is illegible at this point, the copies were not good, but if I may I 


would substitute legible copies as Soon as I get back to my office. 
TRIAL EXAMINER: You may. 
Have them in the Reporter's hands within one week from 
today. | 
MR. McGUINESS: I beg your pardon? 


TRIAL EXAMINER: Mail them to the Reporter within one 
week of today. 

MR. McGUINESS: All right. Fine. 

The Respondent calls as its first witness W. N. Cox, Jr. 


Whereupon, 
WILLIAM N. COX, JR. 


a witness called by and on behalf of the Respondent, being first 
duly sworn, was examined and testified as follows: 


210 
TRIAL EXAMINER: Please sit down. 


DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Cox, would you give your 
name and address to the Reporter, please? A. William N. 
Cox, Jr., 833 Sunset Drive, Wabash, Indiana. 

Q. What is your position with the company, Mr. Cox? 
A. Personnel Manager. 

Q. Would you speak up; there are trucks outside. 

A. Personnel Manager. 

Q. In your capacity as Personnel Manager, are you re- 
sponsible for all personnel records of the Ex-Cell-O Elwood 
plant? <A. Yes. 

Q. At my request have you examined certain information 
in those records within the last fewdays? A. Yes, sir. 


Q. Based on that examination, how many female employ- 
ees were in a laid off status at the time of the N. L.R.B. election 
on October 22nd, 1964? 

MR. MERCER: Objection, Mr. Trial Examiner. This is 
an attempt to relitigate the question of the truthfulness or lack 


of truth of a Union leaflet put out during the election campaign. 
This matter has been litigated fully at the Objections hearing, 

and there has been a ruling by the Hearing Officer, and the Board 
affirmed it, that the document in question was not improper within 
the Board's ruling in Hollywood Ceramics. 

Now, if this question is preliminary to, and it may well be, 
the presentation of evidence that after the Objections hearing cer- 
tain female employees were recalled, I think it is improper and 
incompetent evidence, because the issue which was before the 


Hearing Officer at the time of the hearing was not whether people 
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were or were not recalled, or whether they would be recalled in 
the future, or whether they would ever be recalled, although the 
Respondent attempted to litigate that, but the sole issue on the 
female employees was whether substantial misrepresentations 
had been made in the Union's leaflet about laid off female employ- 
ees within the scope of the Hollywood Ceramics rule. | 

Now, it’s my contention that evidence that females have 
been recalled since the Objections hearing is totally irrelevant 
to anything now under consideration. 

MR. McGUINESS: This is a preliminary question to bring 
out the information that Mr. Mercer anticipates. It is the Re- 
spondent’s position that the evidence, or at the time of the hearing 
on the Objections, the truth or falsity of the misrepresentations 
could not be completely proved because there were certain women 
who were still on laid off status. 

Since that time this situation has changed, and, therefore, 
it does go to whether misrepresentation was made. 

TRIAL EXAMINER: I sustain the objection. 

MR. McGUINESS: Do I understand your ruling to be, then, 
you Will not take any evidence on the status of laid off female 


employees before or after the hearing on Objections ? 


TRIAL EXAMINER: Yes, sir, that’s right. 

MR. McGUINESS: Then in that event may I make an offer 
of proof? 

TRIAL EXAMINER: Yes. 

MR. McGUINESS: The Respondent offers to prove that if 
Mr. Cox had been permitted to testify he would have testified 
substantially as follows: ! 

That according to the company's personnel record, there 
were 39 women on laid off status at the time of the N. L. R. B. 
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election on October 22, 1964; that at that time there were 208 
employees in the bargaining unit; that according to the personnel 


records there were 32 female employees on laid off status on 
May 19th and 20th, 1965, the date of the hearing on the Objections; 
that at that time there were 161 employees in the bargaining unit; 


that presently there are no female employees on laid off 
status at the Elwood plant; that the 32 who had been, or who were 
on layoff at the time of the hearing on Objections have all been 
offered reinstatement, or recall, and all have returned except 
four who for personal reasons refused the recall; and that there 
are currently 318 employees in the bargaining unit. 

That completes the offer of proof. 

MR. MERCER: I would request that the Trial Examiner 
reject the offer of proof. 

TRIAL EXAMINER: I've already rejected the testimony. 
The offer stands on the record. 

MR. McGUINESS: That's all, Mr. Cox. 

TRIAL EXAMINER: Thank you, Mr. Cox. 

(Witness excused. ) 

MR. McGUINESS: The Respondent calls Ray: Bush. 

Whereupon, 


RAYMOND BUSH 
a witness called by and on behalf of the Respondent, being first 
duly sworn, was examined, and testified as follws: 
DIRECT EXAMINATION 


Q. (By Mr. McGuiness) Mr. Bush, would you give your 
name and address to the Reporter, please? A. Raymond 
Bush; 2405 South A Street, Elwood, Indiana. 
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Q. Mr. Bush, are you an employee of the ExeCel=O 


Corporation at Elwood? A. Yes. 

Q. And how long have you been with the company? 
A. Over 10 years. 

Q. And what is your job there? A. Broach sae 

Q. Mr. Bush, are you familiar with the Union organizing 
drive at the Ex-Cell-O plant, by Union I mean the U.A.W. 
organizing drive? A. Ihave some knowledge of it, yes. 

Q. During the past six months have you attended a 
meeting of Ex-Cell-O employees conducted by the Union? 

MR, MERCER: Mr. Trial Examiner, I don't want to -- 

TRIAL EXAMINER: I think this question is permissible in 
any event. 

MR. MERCER: All right. I withdraw the objection. 

Q. (By Mr. McGuiness) Do you remember the question ? 

THE WITNESS: Should I answer the question? 

TRIAL EXAMINER: Yes. 
A. Lhave attended some of the meetings. 

Q. (By Mr. McGuiness) How often were these meetings 
held, Mr. Bush? | 

MR, MERCER: Mr. Trial Examiner, I don't think that's 
relevant at all, how often they've had an organizing eee within 
the last six months. 

MR. McGUINESS: All right. I withdraw the question. 

Q. (By Mr. McGuiness) Do you recall attending a Union 
meeting about, or sometime in January of this year, Mr. ; ESE AY 
A. Yes. 

ol Can you tell me who was in charge of that meeting? 

. MERCER: Mr. Trial Examiner, maybe I am’ jumping 
the gun, but I assume we are now to the issue which was raised 
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by Mr. McGuiness in his pleadings and his Answer, and if I 


may speak - Mr. McGuiness, please correct me -- but I assume 


we are at a point now where Mr. McGuiness is going to attempt 

to elicit information in regard to what was or not said by Mr. Roy 
Cantrell, who I assume has some status with the U.A.W., al- 
though I'm not sure what status, and in regard to the affirmative 
defense set forth in the pleadings to the effect that there was no 
local charter, no local organization of the U.A.W. at Respondent's 
Elwood plant -- Elwood, Indiana plant, there were no officers or 
pargaining committee, and as such there could be no bargaining. 

Now, am I right so far -- this is what we're trying to -- 

MR. McGUINESS: That is correct, yes. 

MR. MERCER: All right. 

Now, if this is what we are heading toward, I would make 

the point that the company here is charged with failure to 
bargain, not the Union. This is not an 8(b) case. And I don't be- 
lieve that evidence that the Union has failed to bargain is in any 
way material to any issue in the hearing. Furthermore, whether 
there is or is not a local organization is entirely immaterial, 
because the certified representative here is the International, 
and we have an agreed upon letter in the record here from an 
International Representative to the Company and a refusal by the 
Company to bargain, and that’s the certified representative. 

I don't think it makes any difference if they have a local 
charter or don't have one, if they have a committee, or whether 
they ever formed one. 

Therefore, I believe that any evidence along this line is 
immaterial to any issue at this hearing, and should be rejected 
by the Trial Examiner. 

TRIAL EXAMINER: Well, if someone were to testify that 
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the International Union had gone out of existence, I think I would 
have to receive it. I don’t know what this testimony is going to be 
like, and I have to hear it to determine that. 

And the allegation of the Answer, as amended, suggests that 
the International somehow is incapable of bargaining in this 
situation. 

MR. McGUINESS: Would you read the question back, please ? 

TRIAL EXAMINER: Would you repeat the question, Mr. 
McGuiness ? 


MR. McGUINESS: Yes, I think I could. 
Q. (By Mr. McGuiness) I think the last question was do 
you recall who was in charge of the meeting, Mr. Bush? — 
A. Yes. Roy Cantrell. 
Q. And is he a representative of the Union? A. Yes. 
Q. Doyou know what his position is? A. He is 


Assistant Regional Director. 

TRIAL EXAMINER: And whenever you refer to the Union, 
you've got in mind the International Union, U.A. W. 

MR. McGUINESS: Yes; that’s correct. 

TRIAL EXAMINER: All right. 

Q. (By Mr. McGuiness) Now, where was the mesting 
held, Mr. Bush? A. In this building here. 

Q. Inthis building? A. In this building. 

Q. And about what tine of day, do you recall? 
A. Approximately 2:00 o'clock, 

Q. In your own words will you please tell us what nae 
pened in the meeting as best you can remember? 

MR. MERCER: No. I'll object to that. I think the proper 
question is what Mr. Cantrell, what he said that this man can 

recall, not a conclusionary recitation of everything he can 
remember that happened at that meeting. 


| 
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I object to the form of the question, sir. 

TRIAL EXAMINER: Well, tell us what was said first, and 
by whom. 
A. Ican't give you the exact happenings or the exact sayings, 
because there was a time elapsed in there, butI can tell you the 
content, approximately what went on. 

Q. (By Mr. McGuiness) Will you do your best to tell us 
what was said? 

TRIAL EXAMINER: Excuse me. 

Were there various subjects discussed? A lot of things 
having to do with the ability of the Union to represent the workers ? 

(No response. ) 

MR. McGUINESS: I think, if I may -- 

TRIAL EXAMINER: Yes. 

Q. (By Mr. McGuiness) Mr. Bush, do you remember 
if anything was said about a charter? A. Yes. 

Q. Do you recall what was said about that? A. Ire- 
member partially what was said. 

Q. Would you tell us what you can remember ? 

THE WITNESS: May I explain my answer, Your Honor ? 

TRIAL EXAMINER: Just tell us what you remember. 
A. Mr. Cantrell went into the legal battle starting back approx- 
imately the election date, and reviewed in part some of the legal 
matters that -- 

TRIAL EXAMINER: What did he say? Not in his words, 


put as close as you can come to them. He didn't talk about a legal 
pattle, did he? ; 

THE WITNESS: The purpose -- if I may explain that -- 
The purpose of the meeting was to bring people up to date, what 


was happening legally, and where we stood as far as certification 
or the climax of this court that we're now in. 
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MR. MERCER: Well -- 

Q. (By Mr. McGuiness) Now -~- 

MR. MERCER: Mr. Trial Examiner, I move to strike the 
purpose of the meeting. The meeting was called by the U.A.W. 
not by Mr. Bush, and I don't think Mr. Bush is competent to 
testify in conclusionary terms about what the purpose of this 
meeting was. Mr. Cantrell might be. Mr. Bush is an employee. 

TRIAL EXAMINER: I'll permit it to stand. | 

Q. (By Mr. McGuiness) Mr. Bush, was anything said 
abouta charter? A. Yes. | 

Q. To the best of your recollection what was said about a 

charter? A. Mr. Cantrell asked that we have fifteen 
people that would put in a dollar a piece to organize a Union. 

Q. By Union, you mean a local Union? <A. A local 
charter, yes. 

Q. And prior to that time was there any charter for the 
local Union? A. We didn't have a number. 

Q. Well, was there a local Union in existence at that 
time? 

MR, MILES: Now, to which I object. He's already | 
answered the factual status. He said "We didn't have a number. " 
Now, he’s asking for a legal conclusion as to whether or not 
there was a local in existance. That calls for a legal conclusion. 
It certainly can't come from this man out of the plant. 

TRIAL EXAMINER: Do you know the answer to that! question ? 

THE WITNESS: What -- 

TRIAL EXAMINER: Was there a local in existence before 
then ? 


THE WITNESS: Well, I don’t believe, Your Honor, iI 
understand that what the terms of actual local Union means. 
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There was a group of interested people, but -- Union minded people. 
And we had a talk about it. But as far as -- the only thing, this 
number came into being after this meeting, this charter. 

Q. (By Mr. McGuiness) The number you say came into 

being after that meeting? A. Yes. This is the first that 
I saw of this. 

Q. Well, at the time of that meeting were there officers 
of a local Union? A. You mean Ex-Cell-O employees officers ? 

Q. Yes, sir. A. No. 

Q. Had there been any bargaining committee, appointed 
or elected, of Ex-Cell-O employees ? 

MR. MILES: Don't answer that. 

Now, I'm going to object to that because it calls -- as 
I understood the ruling of the Trial Examiner it was we could go 
into matters which would tend to show the total lack of existence 
of the International Union, wherefore the Respondent can show that 
there was no entity with whom they could bargain. 

But now instead of going into that which you permitted he's 
now going into the question of the existence of a local bargaining 
committee. Absolutely unnecessary to the existence of bargaining, 
and as this Trial Examiner knows many Unions do not even use 
bargaining committees, wherefore you could show that they don't 
have a chapel, which is a peculiar organization. 

TRIAL EXAMINER: I'm ready torule. Iagree with that 


point of view. Iam interested in hearing testimony concerning 
the incapacity of the certified Union to bargain. I do believe that 
the existence or non-existence of a local is irrelevant. 
Q. (By Mr. McGuiness) Well, Mr. Bush, was anything 
said at that meeting about the capacity of the Union to bargain ? 
MR. MILES: Now, to which I'm going to object unless 
the counsel specifies what Union he's referring to, be it the local 
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or the International. One would be objectionable, and one would 
be admissible. : 
TRIAL EXAMINER: I understand he's referring to the 
International. | 
MR. McGUINESS: That's right. 
A. Would you repeat your question, please ? 
Q. (By Mr. McGuiness) Well, was anything said at the 


meeting which Mr. Cantrell conducted in January about the capacity 
of the U.A.W. to bargain? <A. To the best of my knowledge, 
Mr. Cantrell said he would like for us to bargain for ourselves on 


a local setup. 

Q. Was anything said, however, about the capacity of the 
U.A.W. tobargain? A. To the best of my knowledge, no. 

Q. Was anything said about the fact that even if the 
N.L.R.B. case was settled, the Union was not able to bargain at 
that time ? 

MR. MERCER: Objection, sir. This is his ieee and 
he’s putting these words in his mouth. : 

TRIAL EXAMINER: Yes. 

Mr. McGuiness -- The harm has been done now. ru 

allow him to answer it, but if you have to lead try to lead more 
gradually. 

MR. McGUINESS: All right, sir. 

TRIAL EXAMINER: You may answer. 

A. May I ask you to repeat the question ? 

MR. McGUINESS: Would you repeat the question? 

TRIAL EXAMINER: Ask it again, Mr. MeGuiness. 

MR. McGUINESS: All right. 

Q. (By Mr. McGuiness) Was anything - 

TRIAL EXAMINER: Well-- 

MR. McGUINESS: I'll try to lead up to ita little bit. 
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TRIAL EXAMINER: Yes. 

MR. McGUINESS: All right. 

Q. (By Mr. McGuiness) Was anything said about what 
would happen if the N. L.R.B. case were settled at that point? 
A. That the local Union -- 

MR. MILES: Now, I'm going to object to anything further 
along this line because he's now answering about the local which 
has nothing -- 

TRIAL EXAMINER: I'll entertain it subject to a motion 
to strike. I don't know what he’s going to say, and I want him to 
complete it. 

Q. (By Mr. McGuiness) That the local -- 

Now, will you continue? A. That the local Union didn't 
have officers, that we needed an election. 

MR. MILES: I would now move to strike for the reason 
stated heretofore, in accordance with this Trial Examiner's 
ruling. 

TRIAL EXAMINER: Yes. I will grant the motion to strike. 

MR. MERCER: Mr. Trial Examiner, before we go to the 
next question, perhaps I have not made myself clear to the Trial 


Examiner, or perhaps I misunderstand the Respondent's pleading. 


But they have pled an affirmative defense here, which, as 
I understand it, is connected directly with the very issue you said 
that you weren't concerned with. They're talking about whether 
a local, charter has been issued. This pleading has nothing to do 
with -- they're not claiming the U.A.W. doesn't have capacity. 
This is entirely an issue raised about a local committee and a local 
charter. 

Now, if that's the issue they're trying to get to, I think 
they're out of court on it. 
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TRIAL EXAMINER: The way to answer is amended it pleads 
that this agent of the U.A. W. admitted that it could not bargain 
with the Respondent, Now, that’s what I'm waiting to hear proof 
of, 

Q. (By Mr. McGuiness) Mr. Cantrell, was anything said 
about whether or not the International could bargain for the -- or 
whether or not the International was available to bargain for the 
people at that time? A. I’m Mr. Bush. You said Mr. Cantrell. 

Q. I'm sorry. 

Did Mr. Cantrell -- 

MR. McGUINESS: Strike the question, and let me start 
over again. 

Q. (By Mr. McGuiness) Mr. Bush, do you recall whether 
or not at the January meeting Mr. Cantrell said anything about the 
ability or capacity of the International Union to bargain as of that 
time? A. To the best of my knowledge we were talking about 


a local Union only. I don't remember anything being mentioned 
about the International not being able to bargain. 


MR. McGUINESS: I have no further questions. 
MR. MERCER: I have one short one. 


CROSS EXAMINATION 


Q. (By Mr. Mercer) I hand you what I have marked as 
General Counsel's No. 6 for identification, and ask you if you 
received that prior to the meeting you have been testifying to 
about? |! 

(Whereupon, the foconent. above 
referred to, was marked General 


Counsel's Exhibit No. 6 for 
identification. ) 


(Document handed to witness. ) 
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A. Yes, I received this prior. 
MR. MERCER: I'll offer General Counsel's No. 6 which 
is a notice of the meeting. It clearly states its purpose, and I 
think it establishes what the purpose was. That’s the reason I'm 
putting it in. 
MR. McGUINESS: I have no objection. 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked General Counsel's 
Exhibit No. 6 for identification, 
was received in evidence.) 
MR. MERCER: I request leave to withdraw it and sub- 
stitute the duplicate. 
TRIAL EXAMINER: You may. 
MR. MERCER: No further questions. 
MR. McGUINESS: I have nothing further. 
TRIAL EXAMINER: Thank you. That's all, Mr. Bush. 
(Witness excused. ) 
MR. McGUINESS: The Respondent rests, Your Honor. 
TRIAL EXAMINER: At this particular juncture. 
MR. McGUINESS: Correct. P 
TRIAL EXAMINER: Off the record a minute. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
The hearing will adjourn now until June 29th at 10:00 
o'clock a.m. in the hearing room in the Board's Regional 
Office at Indianapolis, Indiana. That's 10:00 o'clock Central 
Daylight Time. 
(Whereupon, at 2:25 o'clock p.m., Wednesday, June 1, 


1966, the hearing was adjourned to reconvene at 10:00 o'clock 


a.m., June 29, 1966.) 
* * * 
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Sixth Floor Hearing Room, ~ 
1.8.T.A. Center 
150 West Market Street, 
Indianapolis, Indiana 
Wednesday, June 29, 1966. 


Pursuant to adjournment, the above-entitled matter came 
on for further hearing, at 10:30 o’clock a.m. 


BEFORE: 

OWSLEY VOSE, Esq., - TRIAL EXAMINER 
AP PEARANCES: 

(AS HERETOFORE NOTED. ) 


* * 


PROCEEDINGS 


TRIAL EXAMINER OWSLEY VOSE: The hearing will now 
resume. | 
MR. MERCER: Mr. Trial Examiner, there were some 
motions filed with the Board that I think should go into evidence to 


complete the record. 

So at this time I will offer as General Counsel's No. 4 
Respondent's REQUEST FOR SPECIAL PERMISSION TO APPEAL 
TRIAL EXAMINER'S RULING. 

(Whereupon, the document, above 

referred to, was marked eneral 
Counsel's Exhibit No. 7 for 
identification. ) 

MR. MERCER: As -- 

MR. McGUINESS: Excuse me. What was that scene please? 

MR. MERCER: Respondent's REQUEST FOR SPECIAL 
PERMISSION TO APPEAL TRIAL EXAMINER'S RULING. 
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As General Counsel's No. 8 I will offer GENERAL 
COUNSEL'S RESPONSE to that request. 
(Whereupon, the document, above 
referred to, was marked General 
Counsel's Exhibit No. 8 for 
identification. ) 
MR. MERCER: And as General Counsel's No. 9I will 
offer the Board's response to Exhibit 8, denying the request to 


appeal. 


(Whereupon, the document, above 
referred to, was marked General 
Counsel's Exhibit No. 9 for 
identification. ) 


TRIAL EXAMINER: I assume there is no objection to that. 


MR. McGUINESS: No objection. 
TRIAL EXAMINER: Received. 


(Whereupon, the documents, here- 
tofore marked General Counsel's 
Exhibits Nos. 7, 8 and 9 for 
identification, were received in 
evidence. ) 


MR. McGUINESS: Your Honor, also I have one exhibit to 


complete our formal papers, which I neglected to introduce last 
time. 

I believe this will come in as Respondent's Exhibit No. 
21. It's a letter from Regional Director Little to me, dated 
February 8th, regarding the -- or refusing to supply the informa- 
tion which we requested. 


(Whereupon, the document, above 
referred to, was marked Respond- 
ent’s Exhibit No. 21 for identifica- 
tion. ) 
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TRIAL EXAMINER: Received. 


(Whereupon, the document, here- 
tofore marked Respondent's Ex- 
hibit No. 21 for identification, was 
received in evidence. ) 


TRIAL EXAMINER: Off the record. 
(Discussion off the record. ) 
TRIAL EXAMINER: On the record. 
MR. MILES: If the Board please, if I may have just a 
moment I want to complete a subpoena which I will then have 


executed, if you please. 

TRIAL EXAMINER: Just take your time. 

MR. MILES: Thank you. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. McGUINESS: Mr. Trial Examiner, before Mr. Miles 
calls his first witness, I'm sure we all know the purpose : of this 
hearing and what he intends to prove, andI would like to state an 
objection to taking any testimony as to the -- well, as to benefits 
obtained by the Union from other plants represented by the Union 
in the Elwood area, or any testimony as to benefits granted by 
Ex-Cell-O at its Elwood plant, or at its other plants. 

In other words, I'll object to any testimony which goes to 
the remedy which Mr. Miles is trying to pursue. 

Now, my reason for that is that taking testimony of this 
kind confuses the issue before the Trial Examiner. The Union, 
of course, is urging 2 new remedy, as it has a full right to do. 
But the testimony which we discussed at the last hearing, and which 
he intends to adduce today goes to the amount due under the remedy, 
in other words the back pay to which the employees would be 
entitled if the Board adopts his theory of remedy. 
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Now, the Board's Rules in Section 102. 52 are specific as 
to back pay issues. Those Rules require that there must first be 

a Board Order directing the amount of back pay, or the entry 
of 2 court decree enforcing such a Board Order. They also re- 
quire that a controversy exist between the Board and the Respond- 
ent -- not the Charging Party -- the Board and the Respondent con- 
cerning the amount of the back pay which cannot be resolved with- 
out formal proceedings. 

Statement of Procedure in Section 101.16 also require an 
informal effort to dispose of a back pay problem before any formal 
proceedings are commenced. 

Now, here we have no such back pay order; certainly there's 
no controversy between the Board and the Respondent at this stage 
of the proceedings with respect to any amount of back pay which 
may be due. In fact, the Board, of couse, has not even urging the 
remedy -- or the General Counsel isnot even urging the remedy; 
and there is no showing that there is an appropriate order that 
these matters cannot be resolved without formal proceedings. 

Consequently it's our position that the Rules make clear 
that this is the wrong time to litigate matters of the type with 
which we're involved here this morning. 

Now, also it is our position that the information which the 
Union seeks to adduce is far too speculative to be of any value. 
And I would cite the Tennessee Packers, Case 155 N.L.R.B. No, 
130, in which the Board spoke on the issue of speculative evidence. 
Perhaps more closely in point is the Insurance Workers case. 

This is the District Court of Appeals of the District of Columbia, 
found at 61 LRRM 2415, decided in February. 


Now, this case involved an issue of whether or not the 


Union was aggrieved in order to file a petition to review in 
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the District of Columbia Circuit. In that case the court said, 
"The Union claims that the Board's Order should have compelled 
United to bargain respecting a draft of the proposals which the 
Union would have submitted, if, accepting the contention that the 
personnel or employees, United had bargained in good faith. So 
inherently speculative a proposition suggests that the Board would 
have lacked power to "compel concessions or otherwise sit in 
judgment upon the substantive terms of collective bargaining 
agreements." And the court was citing American insurance -- 
the Supreme Court case. 

Now, here the Union is going into even more martes 
matters. It wants to present testimony not as to bargaining about 
proposals, but what the results of that bargaining would have 
been had such bargaining occurred, and after some hypothetical 
proposals, about which we know nothing, would have been sub- 
mitted. 

I submit that this is extremely speculative. Moreover, 
it would be contrary to the quoted langage from American In- 
surance if the Board were to decide what the results of this 
speculative bargaining would have been, because that case indicates 
that this is not a function of the Board to decide what the results 
of the bargaining would have been. 

So for these reasons I submit that it is improper to take 
testimony on this issue. 

Again, as I've said a number of times before, if Mr. Miles 
wishes to urge the remedy, certainly that is his prerogative to 
do so. ButI think it is improper and error on the part of the 


Trial Examiner to accept any testimony or evidence at this time. 
TRIAL EXAMINER: The argument based upon this last 
ase that you mentioned, the District of Columbia Circuit Case, 
comes the closest to throwing light on this problem. ae I 
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recognize that the big difficulty in receiving this evidence is the 
fact that it is going to be speculative. That, I recognized from 
the beginning as the problem. 

I have been thinking about it in the meantime, and, as 
I said before, I think the Board should have an opportunity to 
decide this question on the basis of evidence before it. I have 
concluded that the Board has the power to enter some kind of a 
remedy along these lines, and it may very well be that they will 
decide that they do not want to exercise the power because of the 
speculative nature of any findings that might be made. ButI 
think the Board should have an opportunity to decide it, and this 
case in my opinion is as good a vehicle as I know of at the present 
time. 

MR. McGUINESS: Well, Mr. -- 

TRIAL EXAMINER: I know I'm ploughing virgin soil, so 
to speak. 

MR. McGUINESS: Well, Mr. Trial Examiner, I have no 
question but that the Board of course can decide the issue if it 


. 
° 


wants to. Ihave serious reservations about the power of the 

Board to issue a remedy of this kind. But I think we need 
not argue about that at this point. 

However, I do take vigorous exception to the Trial Examiner 
taking evidence on the point. I don't believe the Trial Examiner 
can point to any authority which would support the view that it 
is proper to take evidence on that point of this kind at this stage 
of the proceedings, and I think there is nothing to interfere 
with the Board considering the issue, even without the evidence. 
Certainly the Union can submit an offer of proof -- 

TRIAL EXAMINER: No. But an offer of proof means I 
have rejected the testimony; I'm finding the remedy is inappropriate. 
It does not put any obligation upon the Respondent to put in counter- 
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evidence. In my opinion it.just won't serve the purposes which the 
Union's question raises, to consider an offer of proof. It would 
have been much easier for me to do that. I'd like-to do it if I 
thought it could be done. But if it comes in as an offer of proof and 
the Board should say, "Well, I think we have the power, but I 

don't know whether this is a case warranting exerciee of. it, " 

so I have to come back, 

MR. McGUINESS: Yes. But the testimony doesn't go 
to that. The testimony goes to the amount which would be aid to 
people in the event the remedy were adopted. 

TRIAL EXAMINER: I don't contemplate that this hearing 
would go into the amounts that employees should receive if the 
Board should ultimately conclude that the remedy is proper. I 
regard this proceeding as one like an ordinary reinstatement case. 

You can just say, "Make them whole, '' and the determination 
of what it takes to make them whole is left so subsequent negotia- 


tions, and then if these negotiations fail, then you have a further 
hearing to determine what ‘would be due. 
MR. McGUINESS: Yes. But that’s the point. In a rein- 


statement case you don't take any evidence as to what people in the 
plant earned, or what people in a similar position earned dur ing 
the reinstatement proceedings. This is a part of the back pay 
proceedings. 

But that’s what we're talking about here. We're talking 
about the amounts which the Union gained for people at other 
plants, the amounts which the people gained at Elwood. And it all 
goes not to whether or not they should receive Soe but how 
much they should receive. 

TRIAL EXAMINER: I don’t regard this aoe as going 
into that question. And I’m sorry to disagree with you, Mr. 
McGuiness, but I adhere to my previous rulings that it is proper 
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for me to receive this evidence. If you think I am going outside 
the scope of the proceedings, which I have indicated in this little 
discussion, I want you to point it out tome as I goalong. But 
otherwise I regard you as having a standing objection to all of _ 
this line of questioning. 

MR. McGUINESS: I assume I probably will object again 
before the day is over. 

Whereupon, 


CHARLES SCHALLER-KELLY 


a witness called by and on behalf of the Charging Party, being 
first duly sworn, was examined, and testified as follows: 
TRIAL EXAMINER: Please be seated. 


DIRECT EXAMINATION 


Q. (By Mr. Miles) Will you state your name for the 
Board? A. My name is Charles Schaller-Kelly, S-c-h-a-l-l-e-r 
(hyphen) K-e-I-l-y. 

Q@. And where doyoulive? A. I live in Windsor, 
Ontario. 

Q. And by whom are youemployed? A. I'm employed 
by the International Union, United Automobile Workers. 

Q. And how long have you been so employed? 

A. Since March, 1965. 

Q. And in what capacity are you there employed? 

A. I'm an actuary consultant in the Social Security Department. 

Q. Inthe Social Security Department? A. In the 
Social Security Department. 

Q. And briefly tell the Board what educational and pro- 

fessional training you have. A. Well, I think the simplest 
way is to do it chronologically. 
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I was educated in England; I have a degree in mathematics 
and a degree in law from the University of Cambridge; and I 
also passed the final bar examinations in England. 

Then I taught mathematics for a year at the University 


of British Columbia. Then I worked for six years for the Sun 
Life Insurance Company in Montreal, and that was on insurance 


matters, of course. 

And, then, here, I’m with the Social Security Departinent 
of the U.A. W. 

Q. And with the insurance company, what type of work 
were you doing; was it actuarial work? <A. Yes. 

Q. And is it also actuarial work with the United Automo- 
bile Workers Union? A. Mainly, yes. 

Q. And as such employment with the U.A.W. are you and 
your department in possession of the contracts negotiated by 
United Automobile Workers Union ? A. We're supposed to be. 

Q. Yes. And do you work from these? A. Yes. 

Q. And do you do evaluations from these contracts, and 

other data? <A. Yes. 

Q. Do you have with you certain collective meee 
agreements? <A. Yes, sir. I have quite a number of them. 

Q. Would you produce those, please. A. We have 
several copies of some of them. Do you want to produce every -~ 
I mean more than one copy of it, or -- 

Q. I'd like to have two copies of each, if you will. 

MR. MILES: May we go off the record, sir? 

TRIAL EXAMINER: Yes, Sir. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

A. Some of these contracts are the contracts prior to the last 
set of negotiations, that is to say they're 1961 or '62 contracts, 
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depending on what company it is. And some of them are 1964 or 
1965 contracts. 

Q. (By Mr. Miles) All right. Now, what are the first 
ones you have in your hand ? 

MR. McGUINESS: Your Honor, I want to pose an objection 
at this point. At the last hearing the discussion as to the type of 
evidence which Mr. Miles would introduce concerned plants in the 
immediate area of Elwood. 

Now, we now have a witness from Detroit here who is 
bringing out contracts of the automobile companies, and they have 

not been tied in in any way to the limited area in which you, 
I believe, ruled that you would accept the evidence. 

MR, MILES: Well, as Counsel well knows, for example if 
General Motors -- they do have a master contract, but they also 
have plants in the area, as we will bring out. And we are not 
going to go beyond the area except that the master contracts may 
cover the United States. But we will restrict it to those companies 
having employment and plants in the immediate area, as we talked 
about. 

MR. McGUINESS: All right. 

Now, Your Honor, I'm going to object to any introduction 
of master contracts, because what we are talking about, and 


what is supposed to happen here, we're supposed to be dealing 
with here, are what the Union has been able to obtain for em- 
ployees at comparable plants in the Elwood area. 


Now, master contracts are certainly not comparable to the 
situation of negotiating a single contract at Elwood. 

MR. MILES: I know Mr. McGiness knows better than 
this, that is that General Motors has a plant at Marion, Indiana, 
which is quite close to Elwood, and they do operate under a master 
agreement. And it would not be giving the Board the full information 
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which it needs if we didn’t introduce the master contract. In fact, 
should we try to introduce anything less than that, Mr. McGuiness 
would then have a vapid objection as it is to show what the condi- 
tions are which cover the plant in Marion, right close to the Ex- 
Cell-O plant. We must introduce the master agreement, because 
that is the document which will show when we offer it, which 
sets up the vacation programs, which sets up the retirement plans, 
which sets up 90-plus percent of the wage and fringe benefits. 

So this is the very document which covers Marion, Indiana. 
The fact that it may cover a plant in Oakland, California, is 
beside the point. 

MR. McGUINESS: Well, it's my understanding, and per- 
haps Mr. Miles can correct me if I'm wrong, that all the economic 
issues are settled in these master contracts. The 90 percent 
which he speaks about covers all of the economic issues. 

Now, this is precisely my point. A national contract 
covering the economic issues is not, even though it may apply to 
Elwood, or in the surrounding area, itis nota comparable con- 
tract which might be negotiated with this single plant of a 
corporation. 

TRIAL EXAMINER: What you say I think goes to the ecient 
that is to be given to the evidence that may be produced. I’m 
inclined to receive it, but as I indicated before, I’m only interested 
in finding out the conditions which the Union has obtained in bar- 
gaining with respect to plants in the immediate vicinity of Elwood, 
and even excluding Indianapolis. | 

MR, MILES: Yes, sir. I understand. 

MR. McGUINESS: Mr. Trial Examiner, this illustrates 
that this just becomes an almost a joke as far as having any real 


probative value is concerned. We're not trying to compare 
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Indianapolis and oranges here; we're comparing oranges and goats, 

I think. Here is a contract negotiated on a national scale 
for 2 huge corporation, and that is supposed to be compared with 
what this Union would obtain from a single plant in a particular 
area. 

TRIAL EXAMINER: I understand your point. Iam ruling 
against you. 

MR. MILES: May I have -- 

THE WITNESS: Perhaps it would be even better to start 
with -- 

MR. MILES: Can we go off the record? 

TRIAL EXAMINER: Yes, sir. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. MILES: Now, there's no question before you. Just 
relax, sit down. 

Will you mark these for identification as Charging Party’s 
Exhibit 1. 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 1 for identifica- 
tion. ) 

TRIAL EXAMINER: I want to restrict it to a point in time 
as much as possible. I don't know -- you mentioned 61. 

MR. MILES: Yes, sir. 

TRIAL EXAMINER: How long does that contract provision 
continue in effect? 

MR. MILES: Well, we will show that there is a subsequent 
negotiation timely to this. But in case the Board would want to 
be able to determine what the effective changes were that were 
negotiated, we're putting the earlier contract in. I don't care 
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whether it goes in or not. I think it's up to you to receive it or not. 
Because it might make sense to point out to the Board here is a 
certain item in the '61 up through '64 contract, here is the change 
in the 64. Now, this is to put it in perspective. | 

Now, if you don't want it, Idon'tcare. But I think it does 
give the picture. 

TRIAL EXAMINER: Remind me of the dates. When Was 
six months after the -- 

MR. McGUINESS: April 22nd, 1965. 

MR, MILES: '64 -- excuse me, 65. 

MR. McGUINESS: ‘65. 

TRIAL EXAMINER: I'm sorry. 

165 is six months after the certification. 

MR. McGUINESS: That's right. 

MR. SCHULTE: After the election. 

TRIAL EXAMINER: After the election. 

MR, SCHULTE: After the election. The election was 
October 22, '64. : 

MR. McGUINESS: Certification wasn't until October -- 
November, 65, I guess. 

TRIAL EXAMINER: Oh. 

MR. MERCER: Mr. Trial Examiner, might we go off 

the record just a moment? 

TRIAL EXAMINER: Yes, sir. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. MILES: I now offer for introduction into evidence what 
has been marked as Charging Party's Exhibit No. 1. 

(Document handed to Counsel for Respondent and 


Trial Examiner. ) 
TRIAL EXAMINER: What is the expiration date of that? . 
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THE WITNESS: Is that addressed to me? Sorry. 

TRIAL EXAMINER: Yes. 

THE WITNESS: It's the Ist of September, '64, when -- 
well, no -- the new one was signed October 5th, '64. I think 
though that they usually expire on September 1st. I can probably 
find that for you. 

TRIAL EXAMINER: Well, I don't want to go back to the 
September, 1961 contract. 

MR. McGUINESS: You anticipate my objection, sir. 

TRIAL EXAMINER: Yes. I think I have good reason to. 

MR. MILES: This document shows on its opening page, 
"Entered into the 20th day of September, 1961, " and I think the 
term is a 3-year term. 

TRIAL EXAMINER: Have you actually offered this yet? 

MR, MILES: Yes, I have. 

TRIAL EXAMINER: This is rejected. It will be included 
in the rejected exhibits file. 

(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 1 for identification, 
was rejected. ) 

MR. MILES: Thank you. 

Q. (By Mr. Miles) Now, do we have the same ones for 
164? 

MR. MILES: Will you mark these for identification, please ? 

(Whereupon, the document, above 
referred to, was marked Charging 


Party's Exhibit No. 2 for 
identification. ) 


Q. (By Mr. Miles) I now hand you Charging Party's 2 
and ask you to tell the Board what that is. 
(Document handed to witness. ) 
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A. That's an agreement that starts October the 5th, 1964. 

Q. (By Mr. Miles) Which is between U.A.W. and General 
Motors? A. Between U.A.W. and General Motors. | 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 2. 

(Document handed to Counsel for Respondent and 
Trial Examiner. ) | 

MR. McGUINESS: Your Honor, I I'll object to the introduction 
of this exhibit on the grounds that, first, the document has not 
been properly authenticated. 

Second, that it deals with, or that it was negotiated on 
October 5, 1964, which was prior to the time period in which you 
are accepting evidence on this issue. 

And, also, it has not been related in any way to the local 
are which the testimony is supposed to be limited to. 

MR, MILES: I would ask a further question before making 
the offer. 

TRIAL EXAMINER: Yes. 

Q. (By Mr. Miles) Now, Mr. Schaller-Kelly, in the 
department in which you’ "re employed by the U.A.W. are these 
printed documents compared with the signed, original documents ? 
A, They are the same. Y ve compared some of them. 


Q. Yes. And your department does compare these so 
that you know of your own knowledge that this is in its printed form 
an exact duplication of the written agreement between the U. A.W. 


and General Motors Corporation? 

MR. McGUINESS: I'll object to that question. That's 
a highly leading question. He put words in the witness’ mouth, 
which were just contrary to what the witness’ response to the 
previous question was. 

MR, MILES: I asked him if his department, of which he is --. 
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MR. McGUINESS: That’s still a leading question, Your 
Honor. 

TRIAL EXAMINER: Please be careful about leading. 

How do you know that this is an exact copy of the original 
document which was signed by the parties ? 

THE WITNESS: I think it's largely by a question of if it 
hadn't been we would have got any number of complaints, because 
I mean any number of people did sign it; it’s in the normal course 
of business that it was printed. If there had been any specific 
inaccuracies they would certainly have been reported, And these 
are the documents which all of the department which have anything 
to do with this thing, including, of couse, right on the shop floor, 
that’s what they work with. 

And we have never heard of any complaints that these are 


not the documents. I presume also that someone must have proof- 


read the actual memorandum of agreement, compared it to this 
in the ordinary course of business. 

MR. McGUINESS: Your Honor, that certainly is a very 
forthright admission that the witness is not qualified to authenticate 
this document, and certainly it should not be admissible on that 
ground; plus the other two grounds which I mentioned previously. 

THE WITNESS: I can say one thing -- 

MR. MILES: There's no question before you. 

THE WITNESS: Sorry. 

MR. MILES: Don't volunteer. 

THE WITNESS: Okay. 

TRIAL EXAMINER: This is the kind of problems that in 
the ordinary case do not come up, because the parties agree 
that it's the document. 

MR. McGUINESS: Mr. Trial Examiner, I submit that 
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this illustrates we're getting at an issue at the wrong time, and the 
wrong place. If this issue were being tried when it is supposed 

to be tried, in a back pay hearing, then there wouldn't be a problem 
with this, a problem of this kind. | 

MR. MILES: I can't see that that problem would change 
in the slightest way. Here is 4 man who says that in his employ- 
ment that these documents are kept in his department -- 

THE WITNESS: Yes. 

MR. MILES: -- that they are prepared -- they are printed 
in the normal and usual course of business. I think that properly 
authenticates the document. It would be the same ey with it 
now or at any other hearing. 

Now, I suppose that we could require that the original signed 
document itself be brought in. But when these are printed, com- 
pared, used throughout the course of the many many problems in 
many many plants, that this authenticates this as cee originals. 
I think that's what this amounts to. 

TRIAL EXAMINER: Where are the signed originals actually 
kept? 

THE WITNESS: As far as I know they're kept in the 

Research Department, most of them, unless some of the -- 
in these -- these Big Three, at least, yes; some of the others are 
kept in regional offices. It varies, the practice varies from 
company to company. 

TRIAL EXAMINER: You're not in the Research Department? 

THE WITNESS: Well, I'm just above it. I mean, you know 
where -- we contact pretty frequently. The thing is in such a big 
organization you have to subdivide. 

TRIAL EXAMINER: Will you develop where in this 


document it is made applicable to the Marion plant, for example ? 
MR. MILES: May we have a short recess ? 
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TRIAL EXAMINER: Yes. 
(Short recess. ) 

TRIAL EXAMINER: We will now resume. 

MR. MILES: On the record. 

I think I have an offer of introduction of Charging Party's 
No. 2. And I think I'm going to ride on the authentication which 
we have made of this. 

TRIAL EXAMINER: Well, I have this additional Question 
that I want resolved before Iam going to receive it. I want to 
wherein it says it's applicable to Marion. 

MR. MILES: I think we'll have to do that with a different 
witness who will testify that it is the document applying to and 
covering Marion, Indiana, because that the language as set out on 

page 1 in section 1 of the contract makes it applicable to 
those units which are certified, and this document does not definitely 
spell out those which have been certified. 

The Board can either take judicial knowledge of its own 
records of certification, if it so desires, or I will present a wit- 
ness here to testify that this is a document covering the Marion, 
Indiana plant, and the Kokomo plant. Iam prepared to do it by 
testimony, but we can't do it all at one time. 

But we will do it preliminarily, sir, before you rue. I 
will interrupt this witness and put another witness on who will so 
testify. 

TRIAL EXAMINER: Well, if you're prepared to take your 
chances on my committing legal error in receiving this on the 


basis of the authentication made by this witness, Iam prepared to 


receive it. 

MR. McGUINESS: You -- 

TRIAL EXAMINER: My common sense should guess to me 
that this is what it purports to be. Normally I would ask that the 
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person who has custody of the original to come and testify about it. 
I don't know whether the Board will think I'm being reckless! or 
not, but I would not be disposed to come back. 

MR. McGUINESS: Well, Your Honor, this witness has 
testified to no more than he works for the U.A.W. and he’s on the 
floor next to where they keep copies of this document, which is the 
exhibit, And that's not proper authentication. 

THE WITNESS: Oh -- 

TRIAL EXAMINER: Wait. Don't speak, sir. 

THE WITNESS: Yeah. 

TRIAL EXAMINER: He has said that he frequently works 
with these documents as the original documents; that no reper- 
cussions have ever happened as a result of treating them as 
original documents. 

I think it would be -- 


Well, in any other case I'm sure Mr. McGuiness would not 


raise an objection to the authenticity. 

MR. McGUINESS: Well, I would certainly raise it in any 
case where it was an important issue. And I think that the’ authentica~ 
tion in this case is an important issue. And I certainly think that 
the Trial Examiner commits error on some kind of a pasis that he 
feels it is a proper document and permits it into evidence when it 
has not been legally authenticated. The Board's Rules are not that 
relaxed as to the introduction of evidence. 

TRIAL EXAMINER: Well -- 

MR. MILES: I am just going to say that lawyers are! mot 
known to rely very heavily on common sense in their SEER 
But sometimes I think the law leads the lawyers. And Mr, Mc- 
Guiness knows, as this witness knows, I know, the Trial Examiner, 
and everyone in the room knows that these printed documents are 
printed in the thousands, used in multitudes of plants. The Board 
can't close their mind and their eyes to the facts of life. 
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Now, if there was a question before this Board that a given 
paragraph of this contract was in error, then certainly the original 
signed documents probably out of Walter Reuther’'s office would 
probably be germane. But that is not the kind of proceeding, and 
Mr. McGuiness doesn't make allegation, number one, that this 


document isn't what it purports to be, and this man says in the 


normal course of their business, which they print thousands of 
these, they use them in all the plants all over the country, on all 
the floors, and they have had no evidence whatsoever that there 
is a misprint between that and the original document. 

Therefore, I think that we can rely upon the common sense of 
the Board to recognize that where the authenticity itself of a given 
section, although that is not the question, it certainly should be 
admitted. 

I'm willing to take my chances on that ruling. 

MR. McGUINESS: Your Honor, we have here the lack of 
authentication, the lack of any showing that this contract relates 
to the area in which -- to which the testimony is to be limited. 
On the face of the document, and on the testimony of this witness, 
it was executed prior to the time which you have said is relevant 
insofar as this proceeding is concerned. 

How can the Trial Examiner accept a document under 
those circumstances ? 

TRIAL EXAMINER: It will not be used for any purpose in 
this proceeding unless it is connected up by credible testimony to 

this plant, or by official document of some nature. 

But I am receiving it in evidence. 

(Whereupon, the document, here- 
tofore marked Charging Party's 


Exhibit No. 2 for identification, 
was received in evidence.) 
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MR, McGUINESS: Mr. Trial Examiner, I ‘would like the 
record to show that the Trial Examiner’s ruling on the acceptance 
of this evidence is certainly in marked contrast to his rulings on 
evidence which the Respondent attempted to proffer at the previous 
hearing. 

TRIAL EXAMINER: All right. 

MR. MILES: Will you mark these for identification, please? 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 3 for 
identification. ) 

Q. (By Mr. Miles) I will now hand you what has been 
marked Charging Party's Exhibit No. 3 for identification, and ask 
you to tell the Board that is if you know. 

(Document handed to witness. ) 
A. That is the production and maintenance workers agreement 
with Chrysler Corporation and U.A. W. | 

@. (By Mr. Miles) And under what date? A. 1964, 
September 22nd, 1964. | 

Q. And these documents have come into your possession 
as the others which you've testified to? A. Exactly the same 
way. 


MR. MILES: I would now offer for introduction into evidence 
Charging Party's Exhibit No. 3. 
(Document handed to Counsel for Respondent and 


Trial Examiner. ) 
THE WITNESS: May I go off the record for just a secand? 
MR. McGUINESS: I'll object, Your Honor, on the grounds 
to which I objected to the previous documents. : 
TRIAL EXAMINER: What plant of the Chrysler Corporation 
does this cover? | 
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Now, if there was a question before this Board that a given 
paragraph of this contract was in error, then certainly the original 
signed documents probably out of Walter Reuther's office would 
probably be germane. But that is not the kind of proceeding, and 
Mr. McGuiness doesn't make allegation, number one, that this 
document isn't what it purports to be, and this man says in the 
normal course of their business, which they print thousands of 
these, they use them in all the plants all over the country, on all 
the floors, and they have had no evidence whatsoever that there 
is a misprint between that and the original document. 

Therefore, I think that we can rely upon the common sense of 


the Board to recognize that where the authenticity itself of a given 


section, although that is not the question, it certainly should be 
admitted. 

I'm willing to take my chances on that ruling. 

MR. McGUINESS: Your Honor, we have here the lack of 
authentication, the lack of any showing that this contract relates 
to the area in which -- to which the testimony is to be limited. 
On the face of the document, and on the testimony of this witness, 
it was executed prior to the time which you have said is relevant 
insofar as this proceeding is concerned. 

How can the Trial Examiner accept a document under 
those circumstances ? 

TRIAL EXAMINER: It will not be used for any purpose in 
this proceeding unless it is connected up by credible testimony to 

this plant, or by official document of some nature. 

But I am receiving it in evidence. 

(Whereupon, the document, here- 
tofore marked Charging Party's 


Exhibit No. 2 for identification, 
was received in evidence. ) 
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MR, McGUINESS: Mr. Trial Examiner, I would like the 
record to show that the Trial Examiner’s ruling on the acceptance 
of this evidence is certainly in marked contrast to his rulings on 
evidence which the Respondent attempted to proffer at the previous 
hearing. 

TRIAL EXAMINER: All right. 

MR. MILES: Will you mark these for identification, please? 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 3 for 
identification. ) 

Q. (By Mr. Miles) I will now hand you what has been 
marked Charging Party's Exhibit No. 3 for identification, and ask 
you to tell the Board that is if you know. 

(Document handed to witness. ) 
A. That is the production and maintenance workers agreement 
with Chrysler Corporation and U. A.W. 

Q. (By Mr. Miles) And under what date? A. 1964, 
September 22nd, 1964. | 

Q. And these documents have come into your possession 
as the others which you've testified to? A. Exactly the game 
way. 


MR. MILES: I would now offer for introduction into evidence 
Charging Party's Exhibit No. 3. 
(Document handed to Counsel for Respondent and 


Trial Examiner. ) 

THE WITNESS: May I go off the record for just a second? 

MR. McGUINESS: I'll object, Your Honor, on the grounds 
to which I objected to the previous documents. 

TRIAL EXAMINER: What plant of the Chrysler Corporation 
does this cover ? : 
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MR. MILES: This is shown on page 3, where it lists num- 
bers of the locals, and by proper witness I can show, or even 
from my own statement, that Local 371 is located in New Castle, 
Indiana. 

MR. McGUINESS: I have not previously made an objection 
to Mr. Miles testifying, but I do think that this evidence should 
come in through witnesses. 

MR. MILES: We'll put it in. 

TRIAL EXAMINER: Yes. 

MR. MILES: I want the Board to know. 

TRIAL EXAMINER: Yes. 

Will somebody come and pinpoint on a map where New 
Castle is ? 

(The request was complied with by Counsel for 
General Counsel. ) 

TRIAL EXAMINER: Thank you. 

Are you ready, Mr. Miles? 

MR. MILES: Yes, sir. 

Do I have a ruling on the admission? 

TRIAL EXAMINER: It is received. 

(Whereupon, the document, here- 
tofore marked Charging Party's 


Exhibit No. 3 for identification, 
was received in evidence. ) 


Q. (By Mr. Miles) Do you another set? 
THE WITNESS: May I have an off-the-record question? 
TRIAL EXAMINER: No. 
(Counsel for Charging Party and witness consulted. ) 
TRIAL EXAMINER: I would suggest you speak to the 
witness so the Reporter can get it. 
A. ‘61. 
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MR. MILES: Will you mark these as Charging Party 'g 

Exhibit No. 4, please? 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 4 for 
identification. ) 

Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit No. 4 for identification, and ask you 
to tell the Board what that is. | 

(Document handed to witness. ) 

A. That is an agreement of November 2nd, 1961 between Chrysler 

and the U.A.W., various exhibits -- the pension plan, the in- 
surance program, supplemental unemployment benefit plan, and 
relocation allowance plan. 

TRIAL EXAMINER: That's enough. 

Q. (By Mr. Miles) And these documents came into your 
possession in the same manner as those which you have previously 
testified to. A. Yes. | 

MR. MILES: I would now offer for introduction into evidence 
what has been marked Charging Party's Exhibit No. 4. 

(Document handed to Counsel for Respondent se 

Trial Examiner. ) 

MR. MILES: And before your ruling I would like to be 

heard very briefly. 

TRIAL EXAMINER: I'm interested in its seperation date. 

MR. MILES: Three years, I believe, after the date iof 
November 2, *61. | 

TRIAL EXAMINER: I'll hear you now. 

MR. MILES: Allright. The previous what I would call 

prior contract, that is a contract in existence earlier than 
the date here, which begins with 22 October '64, was rejected 
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by the Trial Examiner, and I’m going to ask that he consider that 
in showing the changes granted, the changes negotiated and in effect. 
The appropriate '64 and '65 and '66 time must be related back to 
what was in existence prior to the '64 contract. 

In other words, I don't know how you can show chage to 
the Board unless you show it is -- what it is changed from. 
Tierefore, I think that this is evidentiary, and will be helpful to 
the Board, and it will be necessary to the Board if they are going 


to intelligently look at this '64 contract, to see what went before. 


It didn't all come from thin air. There were prior agreements, 
and there are improvements or changes; there might even be a lack 
of improvement, perhaps the contract went the other way. But 
the Board can't know that unless it has both the current contract 
and the prior one. 

It's for this purpose that I offer it, to make the current 
. contract intelligible. 

MR. McGUINESS: I'll object, Your Honor, on the grounds 
previously stated. And particularly at this time on the time period 
covered by the contract. 

TRIAL EXAMINER: I'm persuaded by Mr. Miles that it 
conceivably could be helpful to the company to show that the 
U.A.W. got nothing in addition to the last contract. 

MR. McGUINESS: But Your Honor, this is contrary to 

your own rulings as to what was supposed to be brought into 
the hearing today. 

TRIAL EXAMINER: Well -- 

MR. McGUINESS: You said we were to talk about covering 
a period of six months after the election. Now, we're getting 
contracts in that were executed prior to the time the election 
was held. 

TRIAL EXAMINER: Yes. But when you have 3-year 
contracts you can't always get it right on the nose. 


247 


MR. McGUINESS: But this contract expired prior to the 
election date. 

TRIAL EXAMINER: I know. And if it shows that the Union 
agreed to a reduction in wages in return for something else 
possibly, it's a factor in Ex-Cell-O's favor, it seems to me. 

I think I had better receive it. : 

And I don’t like to hear any comments from the audience. 


I don't know where they came from, 
MR. MILES: Is it now received, sir? 
TRIAL EXAMINER: It is received. 
(Whereupon, the document, here- 
tofore marked Charging Party 's 
Exhibit No. 4 for identification, 
was received in evidence.) | 
TRIAL EXAMINER: Do you have anything further to say 
before I reverse my ruling with respect to the first document? 
MR. MILES: I was going to make another offer to introduce 
at this time into evidence what was marked Charging Party's 
Exhibit No. 1. | 
TRIAL EXAMINER: Do you have anything further to say? 
MR. McGUINESS: No. I think I have -- I certainly 2 
reiterate what I’ve said before. 
TRIAL EXAMINER: The Union's Exhibit No. 1 is now re- 
ceived in evidence. | 
(Whereupon, the document, chere- 
tofore marked Charging Party's 


Exhibit No. 1, and previously 
rejected, was received in evidence. ) 


MR. MILES: I would now ask the Reporter to mark as 
Charging Party's Exhibit No. 5 these documents, please. 


(Whereupon, the document, above 
referred to, was marked Charging 
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Party's Exhibit No. 5 for 
identification. ) 

Q. (By Mr. Miles) I will hand you what has been marked 
Charging Party's Exhibit No. 5, and ask you to tell the Board what 
that is. 

(@ocument handed to witness. ) 
A. That is the agreement between Chrysler and U.A.W., dated 
November 2nd, 1961, for production and maintenance workers. 

Q. (By Mr. Miles) And did this come from the same 
source and the same custody as the prior documents ? A. That 
is right. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 5. 

(Document handed to Counsel for Respondent and 
Trial Examiner. ) 

MR. McGUINESS: Same objections, Your Honor. 

TRIAL EXAMINER: Do you have a successor cont ract to 
this one ? 

MR. MILES: Yes, sir. It's already in as Charging Party's 
No. 3. 

TRIAL EXAMINER: Oh. This is a -- 

MR. MILES: They're out of order. 

TRIAL EXAMINER: Yes. The exhibits and the agreements 


of November 2, 1961 are really one document, in effect. 
MR. MILES: I suppose. 
TRIAL EXAMINER: And I receive 5 to complete the picture. 


(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 5 for identification, 
was received in evidence. ) 


MR. MILES: Thank you. 
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MR. SCHULTE: Your Honor, is the exhibit number changed, 
then? 
TRIAL EXAMINER: No. We'll leave them the same way. 
The exhibits are 4, and the agreement is 5. 
MR. MILES: I will now ask you to mark this exhibit as 
Charging Party's No. 6. 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 6 for 
identification. ) 
TRIAL EXAMINER: This last document you're submitting 
as evidence of working conditions at New Castle? 


MR. MILES: We will put a witness on who will identify, 


yes, New Castle, and there are others -- Kokomo, and there are 


two other locations in the area. 

TRIAL EXAMINER: Well, I like to know when you offer 
them, you're offering -- 

MR. MILES: All right. 

TRIAL EXAMINER: You're going to prove it later, but 
you're offering it to show conditions at New Castle, and Kokomo? 

MR. MILES: Actually in four locations, sir. 

TRIAL EXAMINER: All right. 

MR. MILES: That will show in some of the documents as 
Local 371, New Castle; Local 550, Indianapolis -- 

TRIAL EXAMINER: I don't want to receive -- don't give 

me any testimony about 550. 

MR. MILES: We want to make an offer, then, of proof. 

TRIAL EXAMINER: All right. 

MR, MILES: 685 in Kokomo -- 

TRIAL EXAMINER: Yeah. 

MR. MILES: -- and 1226 in Indianapolis, by offer. 
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TRIAL EXAMINER: All right. 

Q. (By Mr. Miles) I will now hand you what has been 
marked as Charging Party's Exhibit No. 6, and ask you to tell the 
Board what that is. 

(Document handed to witness. ) 
A. That is -- Those are exhibits to the agreement, which was 
previously put into evidence, between Chrysler Corporation and 
U.A.W. 

Q. (By Mr. Miles) Concerning the pension plan, so forth? 
A. Concerning pension plan, and so forth. 

Q. Date? A. September 22nd, 1964. 

Q. And did these documents come from the same custody 
and control as previous documents? A. Exactly. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 6. 


(Document handed to Counsel for Respondent and 


Trial Examiner. ) 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 6 for identification, 
was received in evidence.) 
MR. McGUINESS: Are my objections noted, Your Honor? 
TRIAL EXAMINER: Yes. I'm assuming that you're 
objecting throughout. 
MR. McGUINESS: Thank you. 
TRIAL EXAMINER: I appreciate your restraint. 
MR. MILES: Will you mark these documents, please, as 
Charging Party's Exhibit No. 1? 


(Whereupon, the document, above 
referred to, was marked Charging 
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Party's Exhibit No. 7 for 
identification. ) 

Q. (By Mr. Miles) I will now hand you what has been 
marked Charging Party's Exhibit No. 7, and ask you to tell the 
Board what that is. 

(Document handed to witness. ) 
A. Thatis the supplemental agreement covering pensions, and 
insurance to the agreement which has already been put into | 
evidence between General Motors and the U.A.W., dated October 
5th, 1964. 


Q. And did these documents come from the same area, the 


same custody and control as the previous documents 2? <A. Yes. 
MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 7. | 
(Documents handed to Counsel for Respondent and 


Trial Examiner. ) 

MR. MILES: I will inform the Board we will prove by a 
subsequent witness that these are to cover the Delco plant in 
Kokomo, Guide Lamp plant in Anderson -- 

TRIAL EXAMINER: Wait a minute. 

MR, MILES: Yes, sir. 

Kokomo; Anderson -- there are two plants in Anderson, 
Guide Lamp and Delco-Remy; Fisher Body Works in Marion; 
Chevrolet plant in Muncie; Delco Battery plant in Muncie; and 
then as offers of proof the Allison Division and the Chevrolet 
Division in Indianapolis. 

TRIAL EXAMINER: Well, you know I'm only interested in 
those plants which have operations comparable to the operations 
of the company in this case. 

MR. MILES: It might be that the battery would not be. 

It is covered in the area, but I would check with that. 
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Let me have one moment. Perhaps I won't present it for 


that purpose. 

TRIAL EXAMINER: Well, you haven't -- so far you're 
just informing me -- 

MR. MILES: Right. 

TRIAL EXAMINER: I just am telling you, because I don't 
want to go into any location that isn't comparable in operations. 

MR. MILES; I understand. 

Have you ruled on the introduction? 

TRIAL EXAMINER: That's received. 

(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 7 for identification, 
was received in evidence. ) 

MR. MILES: Thank you. 

TRIAL EXAMINER: Thank you. 

MR. MILES: Will you mark that as Charging Party's No. 8, 
please? 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 8 for 
identification. ) 

Q. (By Mr. Miles) I will hand you, sir, what has been 
marked as Charging Party's Exhibit No. 8, and ask you to tell the 
Trial Examiner and the Board what that is. 

(Document handed to witness. ) 
A. That is another exhibit, Exhibit C to the agreement between 
General Motors and the U.A.W., dated October 5, 1964, and 
it covers supplemental unemployment benefits. 

Q. (By Mr. Miles) And did these documents come 
from the same custody and control as the previous documents ? 
A. Yes, they did. 
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MR. MILES: We will now offer for introduction into 
evidence Charging Party's Exhibit No. 8. 
(Documents handed to Counsel for Respondent and 


Trial Examiner. ) 
MR. McGUINESS: Objection; the same objection. 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 8 for identification, 
was received in evidence.) | 
TRIAL EXAMINER: Exhibits 2, 7 and 8 are really all one 
total contract? 
MR. MILES: I think they are -- they are separate docu- 
ments, but they're probably one legal document. | 
TRIAL EXAMINER: Yes. 
Q. (By Mr. Miles) Do we also have an Exhibit C to the 
earlier document? A. Yes. 
MR. MILES: I will ask you to mark these exhibits as 
Charging Party's Exhibit No. 9. 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 9 for | 
identification. ) 
Q. (By Mr. Miles) I would now hand you Charging 
Party's Exhibit No. 9, and ask you to identify that. 
(Document handed to witness. ) 
A. That's a supplemental agreement on pensions and insurance, 
which are exhibits A and B to the agreement between General 
Motors and U.A.W., dated September 20th, ‘61, I think 
that was Exhibit 1. 
MR. MILES: I would now offer for introduction into 


evidence -- 


Excuse me. 

Q. (By Mr. Miles) Did these documents come from the 
same control and custody as the prior documents? A. Yes. 

MR. MILES: I would now offer for introduction into 
evidence Charging Party's Exhibit No. 9. 

(Documents handed to Counsel for Respondent and 
Trial Examiner. ) 

MR. McGUINESS: Same objection. 

TRIAL EXAMINER: Received. 

(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 9 for identification, 
was received in evidence. ) 

MR. MILES: Will you mark Charging Party's Exhibit 
No. 10, please. 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 10 for 
identification. ) 

Q. (By Mr. Miles) I will -- 

MR. MILES: I should make one standing apology to you -- 
I have to walk in front of you people each time. I'm sorry. 

Q. (By Mr. Miles) I will now hand you what has been 
marked Charging Party's Exhibit No. 10, and ask you to identify 
this, if you can. 

(Document handed to witness. ) 


A. This is a supplemental agreement covering supplemental 


unemployment benefit plan, which is Exhibit C, to the agreement 
between. General Motors and U.A.W., dated September 20th, 
1961. 

Q. (By Mr. Miles) And did this come from the same 
control and custody as the prior documents? A. That's right. 
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MR. MILES: I would now offer Charging Party's Exhibit 
No. 10 for introduction into evidence. | 
(Document handed to Counsel for Respondent and 


Trial Examiner. ) 
MR. McGUINESS: Same objections. 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 10 for identification, 
was received in evidence.) — 
MR. MILES: Will you mark this exhibit as Charging 
Party's No. 11, please. 
(Whereupon, the document, above 
referred to, was marked Charging 


Party's Exhibit No. 11 for | 
identification. ) 


Q. (By Mr. Miles) I will hand you what has been marked 
Charging Party's Exhibit No, 11, and ask you to tell the Trial 
Examiner and the Board what that is. 

(Document handed to witness. ) 
A. That is the agreement between the U.A.W. and Ford Motor 
Company, dated October 20th, 1961. 

Q. (By Mr. Miles) And has this document come from the 
same control and custody as the prior documents ? A. Yes. 

MR. MILES: I would now offer for the purpose as ! 
previously explained Charging Party's Exhibit No. 11. 

(Document handed to Counsel for Respondent and 
Trial Examiner. ) 

MR. McGUINESS: The same objections, Your Honor. 

‘And in respect to this, the additional objection that at the 
close of the last hearing it was agreed that Mr. Miles would give 
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a list of the plants about which he intended to produce evidence, 
and there was no Ford plants on that list. 
MR. MILES: May we go off the record one moment, please? 
I may want to withdraw it. IfI made that agreement, we won't 
offer it. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
MR. MILES: I'll ask permission to withdraw and not offer 
Charging Party's Exhibit No. 11. 
MR. McGUINESS: Did you permit the withdrawal, Your 
Honor ? 
TRIAL EXAMINER: Yes, sir. 
(Whereupon, the document, here- 
tofore marked Charging Party's 


Exhibit No. 11 for identification, 
was withdrawn. ) 


MR. MILES: Are we off the record, sir? 
TRIAL EXAMINER: On the record. 
MR. MILES: May we go off the record for one moment, 
please? 
TRIAL EXAMINER: Off the record. 
(Discussion off the record. ) 
TRIAL EXAMINER: On the record. 
MR. MILES: Will you mark these documents as Charging 
Party's Exhibit No. 12. 
(Whereupon, the document, above 
referred to, was marked Charging 


Party's Exhibit No. 12 for 
identification. ) 


Q. (By Mr. Miles) Now, I will hand you what has been 
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marked as Charging Party's Exhibit No. 12, and ask you to tell 
the Trial Examiner and the Board what that is. 


(Document handed to witness. ) | 
A. That's the agreement between Warner Gear Division of 


Borg-Warner Corporation, Muncie, Indiana, and Local 287 
of the U.A.W., dated December 7th, 1964. 

Q. (By Mr. Miles) And these documents came from the 
same control and custody as the prior documents? A. Yes, 
sir. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 12. 

(Document handed to Counsel for Respondent and 


Trial Examiner. ) 
MR. McGUINESS: The same objections; the usual objections. 
TRIAL EXAMINER: The same ruling. 
(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 12 for identification, 
was received in evidence. ) 
MR. MILES: Will you mark these as Charging Party's 
Exhibit No. 13, please. 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 13 for | 
identification. ) 
Q. (By Mr. Miles) I will now hand you what has been 
marked Charging Party’s Exhibit No. 13, and ask you to tell 
the Trial Examiner and the Board what that is. 
(Document handed to witness.) 
A. That is the master agreement and local supplement 
of -- between the Dana Corporation and the U.A. W., Local 370 
in New Castle, effective January 3rd, 1965. 
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Q. (By Mr. Miles) Did this come from the same source 

and the same custody and control as the previous documents ? 
A. It did. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 13. 

(Document handed to Counsel for Respondent and 
Trial Examiner. ) 

MR. McGUINESS: Same objections. 

TRIAL EXAMINER: Same ruling. 

(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 13 for identification, 
was received in evidence. ) 

MR. MILES: Will you mark these documents as Charging 
Party's Exhibit No. 14, please. 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 14 for 
identification. ) 

Q. (By Mr. Miles) I will now hand you Charging Party's 
Exhibit No. 14, and ask you to tell the Trial Examiner and the 
Board what that is. 

(Document handed to witness. ) 
A. That is the matter agreement and local supplement between 

Dana Corporation and U.A.W., Local 279, Richmond, 
effective January 3rd, 1965. 

Q. (By Mr. Miles) Did these documents come from the 


same source, and custody, and control as the previous documents ? 
A. Yes. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 14. 
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(Document handed to Counsel for Respondent, and 


Trial Examiner. ) 

MR. McGUINESS: The same objections, Your Honor. And 
also this covers, as I understand it, a unit in Richmond, Indiana, 
which I believe is some hundred miles away, and I believe, if my 
recollection is correct, this is outside the territorial limits’ 
which you set at the previous hearing. 

TRIAL EXAMINER: Yes. We've got to draw the line some 
place. Richmond is outside. 

This exhibit will be excluded, and put in the rejected exhibit 
file. 

(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 14 for identification, 
was rejected. ) 

Q. (By Mr. Miles) Do we have other contracts ? 

THE WITNESS: Which local was that? 

TRIAL EXAMINER: 279. 

THE WITNESS: 279. 

A. (Continued) Yes -- One minute. I'm sorry. 

Yes. There are some Ex-Cell-O exhibits. 

MR. MILES: I will ask the Reporter to mark these docu- 
ments as Charging Party's Exhibit No. 15, please. 

(Whereupon, the document, | ‘above 
referred to, was marked Charging 
Party's Exhibit No. 15 for 
identification. ) 

Q. (By Mr. Miles) I will now hand you Charging Loee 
Exhibit No. 15, and ask you to tell the Trial Examiner what that is. 

(Document handed to witness. ) 
A. That's an agreement between Ex-Cell-O Corporation, Lima, 
Ohio, and Local 1211, U.A.W., effective April 1, 1965. 
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Q. (By Mr. Miles) Did these documents come from the 
same source and custody as the previous documents? A. Yes. 
MR. MILES: I now offer for introduction into evidence 

Charging Party's Exhibit No. 15. 
(Document handed to Counsel for Respondent, and 
Trial Examiner.) 

MR. McGUINESS: The same objections. 

TRIAL EXAMINER: Received. 

(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 15 for identification, 
was received in evidence. ) 

MR. MILES: Will you mark these documents as Charging 
Party's Exhibit No. 16, please? 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 16 for 
identification. ) 

Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit No. 16, and ask you to tell the Trial 
Examiner what that is. 

(Document handed to witness. ) 
A. That's an agreement between Ex-Cell-O Corporatim in 
Detroit and Local 49 of the U.A.W., effective April 1, 1962. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's No. 16. 

I don't have duplicates to this, sir. 

(Document handed to Counsel for Respondent, and 


Trial Examiner. ) 
MR. McGUINESS: I'll object to this on the same grounds 
as previously. And also on the grounds that this is the Detroit 


area rather than in the local radius -- 
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MR, MILES: This is being offered for a different purpose. 
The immediate area I listed there were other companies, but to 
show, or to give the Board that documentary material from which 
it might well determine that part of the gains to be made in 

Elwood would be comparable to the gains or losses, if it 
may be gained or lost, in Ex-Cell-O plants in other locations in 
other areas. You don't have the same area objection whatsoever 
as you do with a competitor. This is Ex-Cell-O, themselves; 
what they did in other plants with the U.A.W. It's germane, and 
goes right to the heart of the issue. And the geographical objection 
is not valid on the Ex-Cell-O plant. | 

TRIAL EXAMINER: Well, I have -- 

I'm going to receive it. But I want to hear from the parties 
about whether it's fair to compare Elwood with Detroit. | 

MR. McGUINESS: Well, do you want to hear it now, you 
mean? 

TRIAL EXAMINER: Oh, no; no. I mean ultimately. | And 
maybe I'll have enough in here to show that there's a sizeable 
differential between a small town and a big city. 

MR. MILES: Is your ruling receiving the exhibit ? 

TRIAL EXAMINER: I'm receiving it. 


(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 16 for identification, 
was received in evidence.) 


MR. MILES: Thank you. 

TRIAL EXAMINER: I'll determine later what use can be 
made of it. 
MR. MILES: May we go off the record a moment, please, 
sir? 

TRIAL EXAMINER: Yes, Sir. 
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(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. MILES: Will you mark this as Charging Party's 
Exhibit No. 17, please. 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 17 for 
identification. ) 

Q. (By Mr. Miles) I will hand you Charging Party’s Ex- 
hibit No. 17, and ask you to tell the Trial Examiner what that is, 
please. 

(Document handed to witness.) 
A. That's an agreement covering pension plan between the Ex- 
Cell-O Corporation in Detroit and the U. A. W. and Local 49, 
effective April 1, 1965. 

MR. McGUINESS: Same objection. 

Q. (By Mr. Miles) And this again came from the same 
custody and control as the prior documents? A. Yes, they did. 

MR, MILES: I will now offer Charging Party's Exhibit 


No. 17, which in a way is an addendum to No. 16. 


(Document handed to Counsel for Respondent, and 
Trial Examiner. ) 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked Charging Party's 


Exhibit No. 17 for identification, 
was received in evidence. ) 


MR. MILES: Will you mark this as Charging Party's 
Exhibit No. 18, please. 
(Whereupon, the document, above 
referred to, was marked Charging 


Party's Exhibit No. 18 for 
identification. ) 
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MR. McGUINESS: Excuse me ~-- may I see 17, please? 
(Document handed to Counsel for Respondent. ) | 
MR. McGUINESS: You don't have copies ? 
MR. MILES: I beg your pardon. We do not have copies 
of that one. : 
May I ask at this time that on these documents for which 


we only have one copy, can we waive the production of additional 


documents? We do not have it in our possession. 

TRIAL EXAMINER: I wonder if the Company has any it 
could spare. | 

MR. SCHULTE: We would have to claim surprise. 

MR, McGUINESS: Yes; I think we could get some. 

TRIAL EXAMINER: It would be very helpful, because -- 

MR. McGUINESS: I do not claim to be very cooperative 
about this, as you can well imagine, but I think we can. 
TRIAL EXAMINER: Your good nature is getting the better 
of you. 

Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit No. 18, and ask you to tell the Trial 
Examiner and the Board what that is, please. 

(Document handed to witness. ) 

A. That's the agreement concerning the pension plan between 
Ex-Cell-O and U.A.W. Local 1327, effective April the 2nd, 
1962. And that’s in Bluffton, Ohio. | 

Q. (By Mr. Miles) This came from the same source and 
control as the prior documents? A. Yes. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 18. 

I have no extra copies. 

(Document handed to Counsel for Respondent, and 

Trial Examiner. ) : 
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MR. McGUINESS: Same objections. 

TRIAL EXAMINER: Received. 

(Whereupon, the document, here- 
tofore marked General Counsel's 

Exhibit No. 18 for identification, 

was received in evidence. ) 

MR. MILES: I would ask the Reporter to mark this as 
Charging Party's Exhibit No. 19. 

(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 19 for 
identification. ) 

Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit No. 19, and ask you to tell the Trial 
Examiner what that is, please. 

(Document handed to witness.) 
A. This is the agreement on the pension plan between Ex-Cell-O 
Corporation and U.A.W. Local 1246, in Fostoria, Ohio, effective 
April 1, 1962. 

Q. (By Mr. Miles) Thank you. 

(Documents handed to Counsel for Respondent, and 
Trial Examiner. ) 

MR. McGUINESS: Same objections. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 19. 

TRIAL EXAMINER: Received. 


(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 19 for identification, 
was received in evidence.) 


MR. MILES: I will ask the Reporter to mark this as 
Charging Party's Exhibit No. 20. 
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(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 20 for © 
identification. ) 
Q. (By Mr. Miles) Will you identify for the Board Charg- 
ing Party’s Exhibit No. 20? 
(Document handed to witness. ) 
A. That is the agreement on pension plans between Ex-Cell-O 
Corporation, Lima, Ohio, and Local 1211 of the U.A.W., : 
effective April 1, 1962. | 
Q. (By Mr. Miles) This came from the same source and 
control as the prior documents? A. Yes, it did. 
MR. McGUINESS: Same objections. 
(Document handed to Counsel for Respondent, and 


Trial Examiner. ) 
MR. MILES: I now offer for introduction into evidence 


Charging Party's Exhibit No. 20. 
TRIAL EXAMINER: Received. 
(Whereupon, the document, here- 
tofore marked Charging Party's 
Exhibit No. 20 for identification, 
was received in evidence. ) 
MR. MILES: I will ask the Reporter to mark these docu- 
ments as Charging Party's Exhibit No. 21. 
(Whereupon, the document, above 
referred to, was marked Charging 
Party's Exhibit No. 21 for 
identification. ) 
Q. (By Mr. Miles) I will hand you Charging Party's 
Exhibit No. 21, and ask you to tell the Trial Examiner what this is. 
(Document handed to witness. ) 
A. This is the agreement between Micromatic Hone Corporation, 
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which is an affiliate or subsidiary of Ex-Cell-O Corporation, 
and Local 155 of the U.A.W., effective December 1, 1964. 

Q. (By Mr. Miles) And where is Mircromatic Hone 
Corporation located? A. This particular one, I think it mentions 
it in the document itself. 

Do I have to find it in the document, or can I tell you from 
my other records ? 

(Witness consulted memorandum. ) 
A. (Continued) It's in Detroit. 

Q. (By Mr. Miles) It's in Detroit? A. Yes. 

Q. That's good enough. A. It's in Detroit. 

Q. Allright. Now, this particular document appears to be 
a photostat. Can you tell us what this is a photostat of ? 

A. Oh, it's the photostat of the original agreement. 
Q. Showing the signatures? A. It shows the signatures. 
Q. Following and conluding on pages 43 and 44? 

A. Yes, sir; 43 and 44, that's right. 

MR. MILES: I now offer for introduction into evidence 
Charging Party's Exhibit No. 21. 


(Document handed to Counsel for Respondent, and 


Trial Examiner.) 

MR, McGUINESS: I'll offer the same objections, Your 
Honor. 

I would like to point out that the authentication of this 
particular document emphasizes the lack of authentication of all 
these documents. The witness has certainly not testified as to 
any knowledge of the original of this particular contract. 

TRIAL EXAMINER: Well, this is something that is within 
the power of the Respondent, assuming that counsel's assertion 
about the relationship between Ex-Cell-O and the company named 
in this contract are true, it is something that the Company can 
readily check. 
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MR. McGUINESS: This is also beyond the scope of the 
agreement as to the testimony that would be introduced here. 
Nothing was said about this plant of Ex-Cell-O. 

MR. MILES: Your Honor, previously I withdrew an offer 
when Counsel brought to my attention I had not mentioned this to 
him, but I mentioned Ex-Cell-O plants, as I recall it, and named 
particularly, I said particularly two plants, which was Lima and 
Bluffton, but I don't feel that on the Ex-Cell-O plants I have limited 
myself to not producing any Ex-Cell-O plant. I don't want to take 
Counsel by surprise, nor not keep my agreement. I withdrew one 

earlier, but I don't believe, as I understand it, that I was 
not to present any other Ex-Cell-O contracts. I mentioned two in 
particular. 

MR. McGUINESS: I don't know what Mr. Miles’ plans are 
for showing whether or not these are comparable installations or 


not. I'm informed by 2 compauy representative that this is a 
machine tool building plant, which is not a comparable production 
unit with that of Elwood. 


I will not make an issue certainly of any agreement I may 
have had with Mr. Miles about this, but I do renew the objection 
on the grounds which I made before, and the fact that this is not a 
comparable plant. 

TRIAL EXAMINER: Well, I am going to receive it, and I'm 
going to receive evidence on the comparability, and if it isn't 
comparable it will not be considered, 

And on the basis of your statement it would seem not 
comparable, based on the little I know of what Ex-Cell-O does 
at Elwood. 

It is received. 


(Whereupon, the docmnent) here- 
tofore marked Charging Party's 
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Exhibit No. 21 for identification, 
was received in evidence. ) 

MR. MILES: So that we may check and see what more we 
may want to introduce, and it may be nothing, I do need a little 
time to examine just what we have, because it is somewhat 
news to me. 

Would it suit the Trial Examiner if we recessed for lunch 
at this time? 

TRIAL EXAMINER: Yes. How long will the parties want 
to take for lunch? 

Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

We will recess for lunch now, and return at 1:15. 

(Whereupon, at 12:15 o'clock p.m., the hearing was re- 


cessed until 1:20 o’clock p.m. of the same day.) 


AFTER RECESS 


(Whereupon the hearing was resumed, pursuant to taking 
the recess, at 1:20 o’clock p.m.) 

TRIAL EXAMINER OWSLEY VOSE: The hearing will now 
resume. 

I have been thinking about the basic question of whether 
the documents which I have already received in evidence have 
been sufficiently authenticated, and I'm not sure I can go by my 
common sense. And I wonder if we could -- I'm prepared to 
reverse my ruling receiving them all. 

That doesn't mean that I'm not going to give the Union 
a chance to authenticate them properly. But I'm wondering 
if the parties would stipulate something along these lines -- 

Off the record. 


269 


(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

I have a suggestion as to a possible way of resolving the 
problem before us, the problem which is raised by my decision 
to reverse my ruling receiving in evidence all of the Contras 
documents which I have thus far received. 

Those are all excluded and they will be put in the rejected 
exhibit files. 

I want to clarify that. These are all the exhibits which 
have been introduced, or offered in evidence today by the Charg- 
ing Party. 

All the other exhibits stay where they were. 

Charging Party's Exhibits 1 to 21, inclusive, are paced 
in the rejected exhibit file. 

(Whereupon, the documents, here 
tofore received in eye. as Charg- 
ing Party's Exhibits Nos. 1 through 


10, inclusive, and 12 through 21, 
inclusive, were rejected. ) | 


TRIAL EXAMINER: I wonder if the parties could not agree 

that I might check the documents which I understand are required 

to be filed with the Department of Labor, compare the documents 
which I have rejected today with the documents certified to the 

Department of Labor, and certify the results of my comparison? 


Mr. Miles ? 


MR. MILES: I have no objection to that procedure. 

MR. MeGUINESS: I would object to that procedure, Mr. 
Trial Examiner. I'm aware of this section of the Department of 
Labor that has copies of many contracts, but those contracts are 
not filed as a matter of law, but they are filed voluntarily by 


parties who wish to file them. And I'm afraid I cannot agree. 
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TRIAL EXAMINER: I understand your position, Mr. Mc- 
Guiness. 

MR. MERCER: As I recall, during the off-the-record 
discussion the question was raised by adjourning the hearing until 
July 28th or 29th, or another suitable date to the parties, for the 
purpose of facilitating the question of the authenticity of the docu- 
ments just discussed by the Trial Examiner. 

General Counsel takes somewhat an adamant position about 
this. We have had one hearing in this case; it was the General 
Counsel's understanding that that hearing was adjourned to today 
for a very limited purpose, and this purpose was to allow the 
Charging Party to develop evidence in support of the theory ex- 
pounded by Counsellor Miles in regards toa new remedy, or 2 
remedy which Mr. Miles is seeking in an 8(a)(5) case, which is 
somewhat different than the usual remedy. 

Now, it was also the General Counsel's understanding at 
that hearing that there was an exchange of information between 
the Charging Party and the Respondent about plants that would be 
involved in this presentation, the records that would be made avail- 
able by the Respondent, et cetera. 

Now, we're at the point we are today and we're talking yet 
another adjournment of perhaps another thirty days. 

I very strenuously oppose this. And I think we're doing 
considerable violence to the spirit of the National Labor Relations 
Act in letting this matter be dragged out in this fashion. 

Now, I have another. My main objection to proceeding in 
this fashion is that I believe the Charging Party can make any and 
all arguments they wish to -- in fact, I think they have people in the 
court room today which could establish that plants in and around the 
vicinity of Elwood, Indiana where the U.A. W. represents employ- 


ees have raised the wages of their workers in comparable in- 


dustries. 


271 


Once they have made this point, their factual point is made. 

Now, the question of how much -~ what was done at one 
particular Ford plant or another, charts, and graphs by an actuary, 
and a number of other matters which have been touched upon here, 
and have been discussed off the record that will be gone into, I 
believe are not a proper subject for this inquiry. Those would 
only be a proper subject of inquiry at a back pay proceeding or 
as a matter of compliance by a Compliance Officer acting in 
accordance with an Order from the Trial Examiner or from the 
Board. 

Now, for these reasons, and for the reasons that I stated at 
the first hearing, that there has been considerable delay in this 
case, and I will be frank about it and state that every possible 
legal avenue has been explored by the Respondent in this case, 
every possible appeal has been taken, every possible request for 
review has been filed from the beginning of the representation 
case through today. 

Now, I'm a great believer in due process, but I think we've 


just about had so much due process here that we've almost let 


the whole point of this thing escape us. 

And I object to any further continuance. 

MR. McGUINESS: Your Honor, I must take an 
to some of the comments of Mr. Mercer about the Respondent's 
delay in this case. | 

I would like to point out it is not the Respondent who has 

delayed; it has been the Board who has delayed here time 
after time. As proper motions have been filed, motions certainly 
which we are entitled to file, or procedural steps which we have 
taken, which we properly may take, the Government has sat on 
them for months. And we haven't asked for any unusual exten- 
sions of time, or anything. Most of this is right in the Board's 
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TRIAL EXAMINER: I understand your position, Mr. Mc- 
Guiness. 

MR. MERCER: As I recall, during the off-the-record 
discussion the question was raised by adjourning the hearing until 
July 28th or 29th, or another suitable date to the parties, for the 
purpose of facilitating the question of the authenticity of the docu~ 
ments just discussed by the Trial Examiner. 

General Counsel takes somewhat an adamant position about 
this. We have had one hearing in this case; it was the General 
Counsel's understanding that that hearing was adjourned to today 
for a very limited purpose, and this purpose was to allow the 
Charging Party to develop evidence in support of the theory ex- 
pounded by Counsellor Miles in regards to a new remedy, or a 
remedy which Mr. Miles is seeking in an 8(a)(5) case, which is 
somewhat different than the usual remedy. 

Now, it was also the General Counsel's understanding at 
that hearing that there was an exchange of information between 
the Charging Party and the Respondent about plants that would be 
involved in this presentation, the records that would be made avail- 
able by the Respondent, et cetera. 

Now, we're at the point we are today and we're talking yet 
another adjournment of perhaps another thirty days. 

I very strenuously oppose this. And I think we're doing 
considerable violence to the spirit of the National Labor Relations 
Act in letting this matter be dragged out in this fashion. 

Now, I have another. My main objection to proceeding in 
this fashion is that I believe the Charging Party can make any and 
all arguments they wish to -- in fact, I think they have people in the 
court room today which could establish that plants in and around the 
vicinity of Elwood, Indiana where the U.A. W. represents employ- 


ees have raised the wages of their workers in comparable in- 


dustries. 


274 


Once they have made this point, their factual point is made. 

Now, the question of how much -- what was done at one 
particular Ford plant or another, charts, and graphs by an actuary, 
and a number of other matters which have been touched upon. here, 
and have been discussed off the record that will be gone into, I 
believe are not a proper subject for this inquiry. Those would 
only be a proper subject of inquiry at a back pay proceeding or 
as a matter of compliance by a Compliance Officer acting in 
accordance with an Order from the Trial Examiner or from the 
Board. 

Now, for these reasons, and for the reasons that I stated at 
the first hearing, that there has been considerable delay in, this 
case, and I will be frank about it and state that every possible 
legal avenue has been explored by the Respondent in this case, 
every possible appeal has been taken, every possible request for 
review has been filed from the beginning of the ee 
case through today. 

Now, I'm a great believer in due process, but I think we've 
just about had so much due process here that we've almost let 
the whole point of this thing escape us. : 

And I object to any further continuance. 

MR. McGUINESS: Your Honor, I must take exception 


to some of the comments of Mr. Mercer about the aera 


delay in this case. 

I would like to point out it is not the Respondent who has 

delayed; it has been the Board who has delayed here time 
after time. As proper motions have been filed, motions certainly 
which we are entitled to file, or procedural steps which we have 
taken, which we properly may take, the Government has sat on. 
them for months. And we haven't asked for any unusual exten- 
sions of time, or anything. Most of this is right in the Board's 
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lap, because of the long delays it has been responsible for in 
handling these matters, in reaching decision on the various 
matters. 

TRIAL EXAMINER: Well, what influences me in rejecting 
Mr. Mercer's appeal for more speed is that the Union, which is 
the beneficiary of any order that may be entered, has considered 
whether it's willing to stand the delay as a means of bringing this 
question before the Board. SoI don't feel like you have to act 
like you do in the usual case, Mr. Mercer. 

This is sort of a cause celebre. So since it is at the Union's 
request, and would be acquiesced in by everybody but the General 
Counsel that July '28th has been selected, I am not postponing 
this hearing to the Hearing Room in the Board's Regional Office 
in Detroit, Michigan, to 10:00 o'clock a.m. Eastern Standard 
Time, July 28th, 1966. 

MR. MILES: Before the hearing adjourns, may we at this 
time serve upon Robert M. Jones of the Ex-Cell-O Corporation 
a subpoena duces tecum ? 

TRIAL EXAMINER: Yes. 

MR. MILES: Do you wish the number of this subpoena 

for your records ? 

TRIAL EXAMINER: No. 

Is there anything further, gentlemen? 

MR. McGUINESS: Nothing further. 

TRIAL EXAMINER: We will adjourn now until July 28th. 

(Whereupon, at 2:10 o'clock p.m., Wednesday, June 29, 
1966, the hearing was adjourned, to reconvene at 10:00 o'clock 
a.m., July 28, 1966 in Dtroit, Michigan.) 
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555-A Book Building, 
Detroit, Michigan 48226, 
Thursday, July 28, 1966. 


Pursuant to notice, the above~entitled matter came on for 
further hearing at 10:00 o'clock, a.m. 


BEFORE: 
MR. OWSLEY VOSE, Trial Examiner. 
APPEARANCES: 


MR. WALTER J. MERCER, 
ISTA Center, 150 West Market 
Street, Indianapolis, Indiana, 
46204, appearing as Counsel 
for the General Counsel. 


MR. KENNETH C. MC GUINESS, 
Vedder, Price, Kaufman, — 
Kammbholz and McGuiness, 
Suite 1201, 1750 Pennsylvania 
Avenue, N. W., Washington, 
D. C. 20006, appearing on 
behalf of Ex-Cell-O Corpora- 
tion, the Respondent. 


MR, LYNNVILLE G. MILES, 

Miles and Cummings, 
605 Union Title Building, 
Indianapolis, Indiana, 
appearing on behalf of 
International Union, United 
Automobile, Aerospace and 
Agricultural Implement 
Workers, UAW, AFL-CIO, 
the Charging Party. 


MR. MICHAEL FRIEDMAN, 
Assistant General Counsel, 
8000 East Jefferson Avenue, 
Detroit, Michigan 48214, | 
appearing on behalf of 
International Union, United 
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Automobile, Aerospace and 
Agricultural Implement 
Workers of America, UAW, 
AFL-CIO, the Charging Party. 


* * * 


PROCEEDINGS 


TRIAL EXAMINER VOSE: The hearing in the matter of 
Ex-Cell-O Corporation will now resume. 

Mr. Miles? 

MR. MILES: At this time, if the Trial Examiner please, 
the Charging Party now moves the admission of Charging Party's 
Exhibits 1 through 21, which were heretofore offered to the Trial 
Examiner, accepted, and subsequently rejected and placed in 
the rejected-exhibit file. 

I now repeat my motion for the admission of those docu- 
ments. 

MR. McGUINESS: Mr. Trial Examiner, before I speak to 
this may I ask if Mr. Miles is also referring to Charging Party's 
Exhibit 11, the Ford contract, which I believe he withdrew? 

MR. MILES: It was not offered, and I am not including it 
in this. 

MR. McGUINESS: Consequently, your new offer is one 
through ten, and twelve through twenty-one ? 

MR. MILES: Yes, sir. 

MR. McGUINESS: The Respondent, with respect to those 
exhibits, is willing to agree that the copies which have been 
offered by the charging party are copies of the documents which 
they purport to be. 

However -- or consequently -- I withdraw my previous 

objection on that basis. 
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I, of course, do not waive my further objections on the basis 
of the irrelevancy and immateriality of these documents, and if 
the Trial Examiner wishes I will be glad to go into more detail 
on that now. 

TRIAL EXAMINER: I don't think it will be necessary. 

With that agreement, I reverse my ruling, -- my ruling 
excluding those exhibits -- and I will now receive them all in 
evidence. Thatis, excepting the Ford contract. 

(The documents heretofore marked 
as Charging Party's Exhibits, 

Nos. 1 through 10 and 12 through 

21 for identification, and re- 

jected, were received in 

evidence. ) 

MR. McGUINESS: Mr. Trial Examiner, you will recall 
there were certain restrictions which you had indicated earlier 
on whether or not you will accept such documents based on the 
contracts covering comparable operations and certain territorial 
areas also, and I would point out to the Trial Examiner that I do 
not believe there is any evidence in the record which meets these 


qualifications or restrictions which you have placed on the receipt 


of such evidence. 

TRIAL EXAMINER: Yes, I would want to receive evidence 
as to the similarity of operations and evidence also as to the -- 

MR. MILES: Coverage. 

TRIAL EXAMINER: Which plants are affected. As we 

recall, it was sort of vague on the face of the contract. 

MR. MILES: We will produce this. 

MR. McGUINESS: Now, do I understand that you are Recents 
ing the exhibits subject to -- 

TRIAL EXAMINER: In effect, that's what I am doing, 
because unless I can tell from the record before me these : 
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contracts cover comparable operations at locations in the im- 
mediate vicinity, which I said excluded a large city like Indianapolis. 
I am not going to consider them; and it is up to the Charging Party 
to make that clear to me on the record. 

MR. MILES: Mr. Schaller-Kelly. 


CHARLES SCHALLER-KELLY 


a witness called by and on behalf of the Charging Party, having 
been previously duly sworn, was recalled, examined, and testified 
further, as follows: 

TRIAL EXAMINER: You understand that you are still 
under oath, Mr. Schaller-Kelly ? 

THE WITNESS: Yes, sir. I do. 

MR. MILES: Would you mark this as Charging Party's 
22, please. 

(Thereupon, a document was 


marked as Charging Party's 
Exhibit No. 22 for identification. ) 


DIRECT EXAMINATION (Continued) 


Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party’s Exhibit 22 and ask you to tell the Trial 


Examiner what that is. A. Thatis an agreement between 
Ex-Cell-O Corporation, Fostoria, Ohio, and Local 1246 of the 
UAW, dated April 1, 1965. 

MR. MILES: I will now offer for introduction into evidence 
charging party's Exhibit 22. 

MR. McGUINESS: My position, Mr. Trial Examiner, is -- 
as I have stated previously -- on authentication and my other 


objection. 
TRIAL EXAMINER: I understand. It is received. 
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(The document heretofore marked 
as Charging Party's Exhibit 
No. 22 for identification was 
received in evidence. ) 
MR. McGUINESS: Mr. Miles, is this a copy for me? 
MR, MILES: Yes, sir. It is. Being unaware of whether 
Ex-Cell-O Corporation had copies of its contract, I provided 
you with one. 
MR. McGUINESS: Very thoughtful of you. 
MR. MILES: And will you mark this as Charging Party's 
Exhibit 23, please. | 
(Thereupon, a document was 


marked as Charging Party's 
Exhibit No. 23 for identification. ) 


Q. (By Mr. Miles) I will hand you what has been marked 


as Charging Party's Exhibit 23 and ask you to tell the Trial 
Examiner what this document is. A. That is the agreement 
between Ex-Cell-O Corporation, Fostoria, Ohio, and the same 
Local #1246 -- UAW, dated April 1, 1962. | 
MR. MILES: With the reservation that we have no other 
copies, I would like permission of the Trial Examiner to with- 
draw this and substitute a photostatic copy. 
I will now offer for introduction Charging Party's Exhibit 
23. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Received. And you may withdraw that 
and have it in the hands of Mr. McGuire within one week from 
the close of the hearing, one week from today, the photostatic 
copies. | 
(The document heretofore marked 
as Charging Party's Exhibit 


No. 23 for identification was 
received in evidence. ) 
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MR. MILES: Will you mark this as Charging Party's 
Exhibit 24, please. 
(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 24 for identification. ) 
Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit Number 24, and ask you to tell 
the Trial Examiner what thatis. A. That is the agreement con- 
cerning the pension plan between Ex-Cell-O, Fostoria, and the 
UAW, Local 1246, and the plan is effective April 1, 1965. 
MR. MILES: I will now offer for introduction into evidence 
Charging Party's Exhibit 24. 
MR. McGUINESS: Same position. 


TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 


24 for identification was received 
in evidence. ) 


MR. MILES: Twenty-five. 


(Thereupon, a2 document was 
marked as Charging Party's 
Exhibit No. 25 for identification. ) 
Q.. (By Mr. Miles) I will now hand you Charging Party's 
Eshibit 25, and'ask you to tell the Trial Examiner what that 
document is. A. That is the agreement and pension plan be- 
tween Ex-Cell-O Corporation, Fostoria, and Local 1246, UAW, 
dated April 1, 1962. 
MR. MILES: I offer for introduction in to evidence Charg- 
ing Party's Exhibit Number 25. 
MR. McGUINESS: Mr. Trial Examiner, I believe that has 
already been introduced as Charging Party's Exhibit Num- 
ber 19. 
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MR, MILES: That's right. At this time we withdraw the 
offer. 
TRIAL EXAMINER: That's charging party's Exhibit 25? 
MR. MILES: Correct. 
(The document heretofore marked 
Charging Party's Exhibit No. 


25 for identification was with- 
drawn. ) 


MR, MILES: Twenty-six. 


(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 26 for identification. ) 

Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit Number 26, and ask you to tell the 
Trial Examiner what that document is. A. That's a collective 
bargaining agreement between Ex-Cell-O Corporation and’ Lima, 
Ohio -- and Local 1211 of the UAW, dated April 1, 1965. 

MR. McGUINESS: Mr. Examiner, this has already been in- 
troduced as Charging Party's 15. At least my notes show for the 
agreement of April 1, 65. , 

Again, I think that is one of which you did not have 2 copy. 

MR. MILES: May we go off the record for a moment, sir? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. MILES: Will you mark this as Exhibit Number 27, 
please. 


(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 27 for identification. ) 


Q. (By Mr. Miles) I will hand you what has been marked 
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as Charging Party's Exhibit Number 27, and will ask you to tell 
the Trial Examiner what that document is. A. That's the 
collective bargaining agreement between Ex-Cell-O Corporation, 
Lima, Ohio, and Local 1211, UAW, dated April 1, 1962. 
MR. MILES: I will now offer such document for intro- 
duction into evidence. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 


27 for identification was received 
in evidence. ) 


MR, MILES: Twenty-eight. 
(Thereupon, a document was marked 


as Charging Party's Exhibit No. 
28 for identification. ) 


Q. (By Mr. Miles) I will hand you Charging Party's 


Exhibit Number 28, and will ask you to tell the Trial Examiner 
what thatis. A. That is a pension agreement between the 
Ex-Cell-O Corporation, Lima, Ohio, and the UAW, Local 1211, 
effective April 1, 1965. 
MR. MILES: I now offer such document for introduction 
into evidence. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 
28 for identification was received 
in evidence. ) 
MR. MILES: And will you mark this as Charging Party's 
29, please. 
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(Thereupon, a document was marked 
as Charging Party's Exhibit No. 
29 for identification. ) 

Q. (By Mr. Miles) I hand you Charging Party's Exhibit 
Number 29 for identification, and ask you to tell the Trial 
Examiner and the Board what that is. A. That is the collective 
pargaining agreement between Ex-Cell-O Corporation, Bluffton, 
Ohio, and Local 1327, dated April 3, 1965. 

MR. MILES: I now offer for introduction Charging Party's 
Exhibit 29. 

MR. McGUINESS: Same position. 

TRIAL EXAMINER: Same ruling. 

(The document heretofore marked 
as Charging Party's Exhibit No. 


29 for identification was received 
in evidence. ) 


(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 30 for identification. ) 


Q. (By Mr. Miles) I will now hand you Charging Party's 
Exhibit 31 and will ask you to tell the Trial Examiner what that 
document is. A. That is the agreement between Ex-Cell-O 

Corporation, Bluffton, Ohio, and Local 1327, UAW, dated 
April 2nd, 1962. 

MR, MILES: Lnow offer such document for introduction 
into evidence. ‘ : | 

MR. McGUINESS: Same position. 

TRIAL EXAMINER: Same ruling. 

(The document heretofore marked 
as Charging Party's Exhibit No. 


31 for identification was received 
in evidence. ) 
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TRIAL EXAMINER: Are you going to have this pamphlet copy 
photostated, is that right, or are you going to leave the original 
in evidence ? 

MR. MILES: We are giving the original to Mr. McGuiness, 
and this one is going into evidence because the reporter prefers 
the smaller document. 

MR. McGUINESS: I’m sure we have copies of this, so why 
don't I turn this over to you So you will have your second copy 
then ? 

TRIAL EXAMINER: Fine. Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. MILES: Thirty-two, please. 

(Thereupon, a document was 


marked as Charging Party's 
Exhibit No. 32 for identification. ) 


Q. (By Mr. Miles) I have handed you Charging Party's 

Exhibit Number 32. Will you tell the Trial Examiner what 
that documentis? A. That is the agreement between Ex-Cell-O 
Corporation, Detroit, and Local 49 of the UAW, dated April 1, 
1965. 

MR. MILES: I now offer for introduction in to evidence this 


document. 

MR. McGUINESS: Same position. 

TRIAL EXAMINER: This relates toa large city. Iam 
going to exclude this and put it in the rejected-exhibit file. 

MR. MILES: Nevertheless, this is not entered -- aS we 
said before at Indianapolis, -- this is not being entered or offered 
on the basis of comparable area. 

This is a comparable basis of the identical company and 
maybe one of the items which the Board would wish to have before 
it. 
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We think because it is this company which is another loca~ 
tion -- regardless of where -- the identity of the company makes 
this admissible. 

We very seriously urge that this could be one of the factors 
in support, that the Board would want to take into consideration in 
assessing the remedy for this kind of blatant misconduct we have 
here involved. It is not given on area, for area purposes what- 
soever, but is introduced for the identity of the company. Here 

is a company which in one location does thus and so, and I 
think the Board might well want to consider this. 

TRIAL EXAMINER: Well, I will reverse myself and will 
receive it, But Iam not convinced as of now that I will find it 
material. At least it will be possible for me to consider it. 

(Thereupon, the document hereto- 
fore marked as Charging Party's 


Exhibit No. 32 for identification 
was received in evidence. ) 


MR. MILES: Thirty-three. 
(Thereupon, a document was marked 


as Charging Party's Exhibit No. 
33 for identification. ) 


Q. (By Mr. Miles) I will hand you charging Party's 
Exhibit 33 and will ask you to tell the Board what that document 


is. A. That is the agreement and pension plan between 
Ex-Cell-O Corporation, Detroit and Local 49, UAW, dated April 
1, 1962. 

MR. MILES: I will now offer for the same purpose (Exhibit © 
Number 33. 

MR. McGUINESS: Same position. 

TRIAL EXAMINER: Same ruling. 
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(The document heretofore marked 
as Charging Party's Exhibit No. 
33 for identification was received 
in evidence. ) 


MR. MILES: Charging Party's 34, please. 


(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 34 for identification. ) 
Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit Number 34 and will ask you to tell 
the Trial Examiner what that is. A. That is the collective 
bargaining agreement between Cone-Drive Gears Division, Michigan 
Tool Co. -- which is a subsidiary or affiliate of Ex-Cell-O, and is in 
Traverse City, Michigan -- and the other party to the agreement is 
the UAW and its Local 21; and this agreement here is dated May 8th, 
1965. 
MR. MILES: I now offer for introduction into evidence 
Exhibit Number 34. 
MR. McGUINESS: I will take the same position that I 
have previously. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit 


No. 34 for identification was 
received in evidence. ) 


MR. MILES: And thirty-five. 
(Thereupon, a document was 


marked as Charging Party's Ex-~ 
hibit No. 35 for identification. ) 


Q. (By Mr. Miles) I now hand you Charging Party's 
Exhibit Number 35, and will ask you to identify that document for 
us, please. A. This is the agreement covering the 
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pension plan between the same Michigan Tool Company, Cone- 
Driye Gears Division, Traverse City, Michigan, and the UAW, 
Local 21, effective April 1, 1965. 

MR. MILES: I now offer such document for introduction 


into evidence. 
MR. McGUINESS; Same position, 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 
35 for identification was received 
in evidence. ) 
MR. MILES: And will you mark this document as Charging 
Party's 36, please. 
(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 36 for identification. ) 
Q. (By Mr. Miles) I will hand you Charging Party's 
Exhibit 36, and will ask you to identify that document for us, 
please. A. That is the agreement between the same Cone- 
Drive Gears Division of Michigan Tool Company, in Traverse 
City, Michigan, and the UAW, Local 21, dated April ist, 1962. 
MR. MILES: I offer this document for introduction into 
evidence. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 
36 for identification was received 
in evidence. ) 
TRIAL EXAMINER: Off the record. 
(Discussion off the record. ) 
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TRIAL EXAMINER: On the record. 

MR. MILES: Was there a ruling on Charging Party's Num- 
ber 36? 

TRIAL EXAMINER: Yes, it was received. 


(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 37 for identification. ) 
Q. (By Mr. Miles) I will now hand you Charging Party's 
Exhibit Number 37 and will ask you to tell the Trial Examiner 
what that is. A. That is the agreement covering the pension 
plan between the same Cone-Drive Gears Division, Michigan Tool 
Co., at Traverse City, Michigan, and the UAW, Local 21, dated 
April 1, 1962. 
Q. That is the pension agreement? A. The pension 
agreement, yes. 
MR. MILES: I now offer for introduction into evidence 
Exhibit 37. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 


37 for identification was received 
in evidence. ) 


(Thereupon, a document was marked 
as Charging Party's Exhibit No. 
38 for identification. ) 

MR. MILES: May we go off the record? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
Q. (By Mr. Miles) I now hand you Charging Party's 
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Exhibit Number 38, and will ask you to identify that document, 
please. A. That's the collective bargaining agreement between 
Micromatic Hone Corporation -- which is a subsidiary or affiliate 
of Ex-Cell-O Corporation -- and Local 155 of the UAW, which I 
believe is at Detroit or the general area. I have that here. 

Q. Is that the 1961 contract? A. It is the 1962 
contract, yes. 

MR. MILES: With the proviso that we may withdraw this 
offered exhibit for the purpose of making photostatic copies and 
supplying them as you have previously ruled, we will now offer 

for introduction into evidence Exhibit 38. | 

MR. McGUINESS: Your Honor, I would take the same posi- 
tion which I have before; but, in addition, I will object on the 
further ground that Micromatic was not acquired by Ex-Cell-O 
until 1965, so this contract would cover a plant in the Detroit 
area of the company other than Ex-Cell-O, and we therefore sub- 
mit that it should be rejected as immaterial and irrelevant. 

TRIAL EXAMINER: I will sustain that objection and will 
include this exhibit in the rejected-exhibit file. 

You have permission to withdraw it for reproduction pur- 
poses, with the same requirement; that you get it into Mr. Mc- 
Guire’s hands one week from today. 

MR. MILES: Thank you. 


(Thereupon, the document here- 
tofore marked as Charging Party’s 
Exhibit No. 38 for identification 
was rejected. ) 


TRIAL EXAMINER: Off the record. 
(Discussion off the record. ) 
TRIAL EXAMINER: On the record. 
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(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 39 for identification. ) 


Q. (By Mr. Miles) I hand you Charging Party's Num- 
ber 39, and will ask you to identify that, please. A. That is 

the agreement between the Detroit Tooling Association, of 
which Micromatic Hone was a party, and Local 155 and 157. Local 
155 is the UAW party which is relevant in this case. Dated 
November 21, 1964. 

Q. Does this cover the pension program? A. Yes. 


I'm sorry. This covers the pension -- no. This one here 
partially -- one of the things it covers is the pension plan. 

Q. It does cover the pension plan? A. It does cover it, 
yes. 

MR. MILES: This is our only copy. With the same request 
for withdrawal we offer Exhibit Number 39. 

MR. McGUINESS: I will make the same objection that I did 
previously, including the objection, which I made on Exhibit 39. 
This contract was executed on a date on which Micromatic -- 
executed on a date prior to the acquisition of Micromatic by Ex- 
Cell-O. 

TRIAL EXAMINER: I will exclude that document. 

MR, FRIEDMAN: Mr. Trial Examiner, if I may interject; 
this document is currently in force at this time, and the operation 
that Ex-Cell-O took over included this document. The document 
still covers the particular plant here. And, incidentally, Charg- 
ing Party's Exhibit 21 -- which is the 1964 contract between Micro- 
matic and the UAW -- has been previously introduced and accepted. 

TRIAL EXAMINER: The objection wasn't made at that 
time, I guess. 

MR. McGUINESS: I didn't know it. I didn't know it at 
that time. 
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TRIAL EXAMINER: I will adhere to my ruling. It will be 
included in the rejected-exhibit file. 
(The document heretofore marked 
as Charging Party's Exhibit No. 
39 for identification was rejected. ) 
MR. McGUINESS: Your Honor, I don't want to get the pro- 
cedure mixed up here, but since we are talking about Micromatic 
I would like at this point to move to strike Charging Party’s 21, 
the previous Micromatic contract which was introduced, and when 
it was introduced I was not aware of the date of acquisition, and, 
thereofre, to be consistent, I think it should be rejected also, 
MR. MILES: I would like to be heard very briefly on | 
Exhibits 21, 38 and 39. 
Even though this plant may have been acquired in 1964 by 
Ex-Cell-O, if this election was held in October of '64-- and 


this Trial Examiner had indicated that he may want to exempt some 

period of six months, which would throw us up into a period of 

165 -- these three documents become very vitally within the area 

which this Trial Examiner has indicated he may consider. 
Therefore, I think the timely objection is quite wrong, and 

the coverage of these dgcuments fits right into the time that you, 

sir, have indicated that you are going to give consideration to. 


Therefore, I ask that you reconsider your rulings on 38 and 
39. 

TRIAL EXAMINER: I will adhere to my rulings on Charging 
Party's 38 and 39; and will reverse my ruling, receiving in 
evidence Charging Party's Exhibit 21. It will now be included in 
the rejected-exhibit file. 

(The document heretofore marked 
as Charging Party's Exhibit 


No. 21 for identification, and re- 
ceived in evidence, was rejected. ) 
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(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 40 for identification. ) 

MR. MILES: May we go off the record? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit Number 40 and will ask you to tell 
the Board what that is. A. These are agreements between the 
Detroit Tooling Association and Local 155 and also Local 157 of 

the UAW, dated November 17, 1961, covering -- among other 
things -- pension plan, and Micromatic Hone was a party to this 
agreement. 

MR. MILES: With the reservation I made previously on 
other exhibits, that I may withdraw it and photostat it, I now 
offer for introduction into evidence Charging Party's Exhibit 40. 

MR. McGUINESS: Objection on the same basis as with re~- 
spect to Charging Party's 38 and 39. 

TRIAL EXAMINER: That will be excluded, and included in 
the rejected-exhibit file. 

(The document heretofore marked 
as Charging Party's Exhibit No. 
40 for identification was rejected.) 

MR. MILES: You do not have copies ? 

MR. McGUINESS: That is correct. 

(Thereupon, a document was 


marked as Charging Party's Ex- 
hibit No. 41 for identification. ) 


Q. (By Mr. Miles) This is Charging Party's Exhibit 
41, and I now ask you to identify this. A. This is the 
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collective bargaining agreement between the Warner Gear Division 
of Borg-Warner Corporation, Muncie, Indiana, and the UAW, Local 
287, dated November 6, 1961. 

MR. MILES: I now offer for introduction into evidence Ex- 
hibit Number 41. 

MR. McGUINESS: I will take the same position that 1 have 
on the -- | 

TRIAL EXAMINER: The old contracts? | 

MR. McGUINESS: The old contracts -- that the ae of the 
exhibits in my possession are unintelligible. 

TRIAL EXAMINER: Yes, I understand. This will be re~ 
ceived. 


(The document heretofore marked 
as Charging Party’s Exhibit No. 
41 for identification was received 
in evidence. ) i 


(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 42 for identification, ) 

Q. (By Mr. Miles) Will you now identify Charging Party's 
Exhibit 42 for the Trial Examiner? A. That is the retirement 
income guide-pension plan of the Warner Gear Division of Borg- 
Warner Corporation, and the bargaining unit is represented by 
Local 287 of the UAW, and this is the portion starting November 1, 
1961. | 

MR. MILES: Inow offer Exhibit 42 for introduction into 
evidence. | 

MR. McGUINESS: Same position. 

TRIAL EXAMINER: Received. 


(The document Reetotore marked 
as Charging Party's Exhibit No. 
42 for identification was received 
in evidence. ) | 
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(Thereupon, a document was marked 
as Charging Party's Exhibit No. 
43 for identification. ) 
Q. . (By Mr. Miles) I now hand you Charging Party's 
Eshibit 43 and ask you if you can identify that, please. 
A. That is the group insurance plan for Warner Gear Division 
of Borg-Warner Corporation, insuring employees represented 
by Local 287 of the UAW; and this booklet shows the plan as in 
effect starting November 1, 1961. 
MR. MILES: I now offer such document for introduction 
into evidence. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Received. 
(The document heretofore marked 
as Charging Party's Exhibit No. 


43 for identification was received 
in evidence. ) 


(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 44 for identification. ) 


Q. (By Mr. Miles) I now ask you to identify Charging 
Party's Exhibit No. 44. A. That is the guide to the Warner- 
Gear Division of Borg-Warner Corporation and Local 287 of the 
UAW, Supplemental Unemployment Benefit Plan, amended 


effective January 1, 1962. 
MR. MILES: I now offer such document for introduction 


into evidence. 

MR. McGUINESS: Mr. Trial Examiner, may I inquire, is 
this a contract or an explanation of the plan? I think my question 
is answered by the statement that this pamphlet contains only a 
brief description of the plan, and it is not a contract. 
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I will object, Your Honor, on the previous grounds; and, 
in addition, on the ground that this is not a proper document to 
prove what that plan is. 

MR. MILES: May I ask some preliminary questions? - 

TRIAL EXAMINER: Yes. 

MR. MILES: I think I can show the admissibility. May we 
go off the record? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

MR. McGUINESS: Your Honor, I will withdraw my spocial 
abjection to this document, and will merely take the same position 
as I have on previous documents. | 

TRIAL EXAMINER: Thank you, Mr. McGuiness. It is 
received. 

(The document heretofore marked 
as Charging Party's Exhibit No. 


44 for identification was received 
in evidence. ) 


MR. McGUINESS: I might add that I do that in order to save 
time. ; 


TRIAL EXAMINER: Yes. All right. 


(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 45 for identification. ) 

Q. (By Mr. Miles) I will hand you Charging Party's 
Exhibit Number 45 and will ask you to please identify that, for us. 
A. This is the health insurance agreement between Warner Gear 
Division of Borg-Warner Corporation and the UAW, Local 287, 
dated -- entered into on the 7th of December, 1964 -- and it is 
the one that is currently in effect. 
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MR. MILES: I now offer Exhibit Number 45 for introduction 
into evidence. 
MR. McGUINESS: Same position. 
TRIAL EXAMINER: Received. 
(The document heretofore marked 
as Charging Party's Exhibit No. 


45 for identification was received 
in evidence. ) 


(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 46 for identification. ) 
Q. (By Mr. Miles) I now hand you Exhibit Number 46 and 
ask you to tell the Trial Examiner what that document is, please. 
A. That is the retirement income program of Warner Gear 
Division of Borg-Warner Corporation, and the agreement is 
between that company and Local 287, and it is the -- the agree~ 
ment was entered into on the 18th of March, 1965, and its termina- 
tion date is also shown. 
MR. MILES: I now offer Exhibit Number 46 for introduction. 
MR, McGUINESS: Same position. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked as 
Charging Party's Exhibit No. 46 


for identification was received in 
evidence. ) 


MR. MILES: May we go off the record, sir? 

TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. 


(Thereupon, documents were marked 
as Charging Party's Exhibits 

Nos. 47(a) and 47(b) for identifica- 
tion. ) 
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Q. (By Mr. Miles) Inow hand you a document in two parts; 
namely, that which has been marked as Exhibit 47(a) and Exhibit 
47(b). And I will ask you if you will identify that two-part docu- 
ment, please. A. Yes: 47(a) is the collective bargaining agree~ 
ment between Perfect Circle Corporation in New Castle, Indiana 

and Local 370 of the UAW, effective July 3rd, 1961; and 
Exhibit 47(b) is a supplementary agreement which amends the 
47(a), between the same parties, effective July 2, 1962. | 

MR. MILES: I now offer for introduction into evidence 
Exhibits 47(a) and (b), with the proviso that I may withdraw these 
for purposes of photostating, as previously requested. : 

MR. McGUINESS: Same position. These are contracts 
of which I do not have a copy. 

MR. MILES: We will supply those. 

TRIAL EXAMINER: Received, with the same understanding. 

(The documents heretofore marked 
as Charging Party's Exhibits Nos. 


47(a) and 47(b) for identification 
were received in evidence.) 


(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 48 for identification. ) 

@. (By Mr. Miles) I have now handed you Charging 
Party's Exhibit Number 48, and I will ask you to identify that for 
the Trial Examiner, please. A. That is the pension plan of 
perfect Circle Corporation, and the UAW, covering -- among other 
locals -- the local 370 in New Castle, and also Local 1081, which 
is the Office Employees -~ also in New Castle, and this is the 
pension plan -- I said that -- and it is effective March 1, 1965. 

I think that identifies it. 

MR. MILES: I now offer for introduction into evidence 
Exhibit Number 48. 
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MR. McGUINESS: Same position. 
TRIAL EXAMINER: Same ruling. 
(The document heretofore marked 
as Charging Party's Exhibit No. 
48 for identification was received 
in evidence. ) 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
(Thereupon, a document was marked 


as Charging Party's Exhibit No. 
49 for identification. ) 


Q. (By Mr. Miles) I will hand you what has been marked 
as Charging Party's Exhibit Number 49 for identification and will 
ask you to identify that for the Board, please. A. That is 
the Perfect Circle Retirement Plan which was in effect prior to 


the plan which I have just identified, and which therefore was 
the -- 

Q. Isitthe1962-- A. It was not specifically a 
negotiated plan. It was put into effect by the company, but it was 
certainly in effect prior to the other one, and I do see a number 
of references to January 1, 1962, so that seems to be when the 

company made the amendments which brought the plan into 


this present text. 

MR. MILES: I now offer for introduction Charging Party's 
Exhibit 49. 

MR. McGUINESS: As I understand, this is not a contract 
that is being offered. This is merely an explanation of the plan. 

THE WITNESS: This is the explanation of the plan which 
we were given in the bargaining which ultimately led to the other 
plan. 
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Actually, it is more, I should say, than just an explanation, 
because if you look at Annex A you will see that it is actually 
the plan itself, as it was in effect. It was not a contract. © 
TRIAL EXAMINER: This was one that was unilaterally put 
into effect by the company ? 
THE WITNESS: At some stage in the past. 
TRIAL EXAMINER: It was in effect at the time the Soa 
ing was going on, is that it? 
THE WITNESS: That’s right. We moved from this plan 
to the other one. 
MR. McGUINESS: I will object on the usual cand and 
on the additional ground here that this is not an agreement negotiated 
by the Union. : 
TRIAL EXAMINER: I will receive it. 
(The document heretofore marked 
as Charging Party's Exhibit No. 
49 for identification was received 
in evidence. ) 
MR. MERCER: Mr. Trial Examiner, to refresh everyone's 
recollection, the unit here is a production and maintenance unit, 


with the inclusion of tool crib, store employees, aE and re- 


ceiving employees, and follow-up employees. 
The unit excludes all office clerical, plant clerical, all 
professional employees, guards and supervisors. 
TRIAL EXAMINER: Thank you, Mr. Mercer. 
(Thereupon, a document was 
marked as Charging Party's Ex- 
hibit No. 50 for identification. ) 
Q. (By Mr. Miles) I will hand you an exhibit marked as 
Number 50, and will ask you to tell the Trial Examiner what 
that document is, please. A, Thatis the group insurance plan 
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for Perfect Circle employees, which was in effect prior to the 
bargaining in the last round of negotiations with Perfect Circle, much 
the same way as the pension plan [ have just told you about. 

MR. MILES: With the proviso that we may substitute photo- 
static copies of this document under the terms that you have here- 
tofore set down, Mr. Examiner, I now offer for introduction 
Charging Party's Exhibit Number 50. 

MR. McGUINESS: The same position as I took with respect 

to Charging Party's 49. 

TRIAL EXAMINER: It will be received. 

(The document heretofore marked 
as Charging Party’s Exhibit No. 


50 for identification was received 
in evidence. ) 


MR. MILES: May we have just a moment, please? 


TRIAL EXAMINER: Yes, we'll take a five-minute recess. 
(Recess. ) 
TRIAL EXAMINER: The hearing will now resume. 
MR. MILES: May I ask Mr. Schaller-Kelly now to leave 
the witness stand? 
TRIAL EXAMINER: Yes. 
(Witness excused.) 


LUTHER SLINKARD 


a witness called by and on behalf of the Charging Party, being 
first duly sworn, was examined and testified as follows: 

MR. MILES: If the Trial Examiner please, I would now like 
to move to enter the appearance of Michael Friedman of 8000 East 
Jefferson, Detroit, for the Charging Party. 

TRIAL EXAMINER: Yes. 

MR. MILES: Thank you. 
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DIRECT EXAMINATION 


Q. (By Mr. Friedman) Mr. Slinkard, where are you 

currently employed? A. With the UAW International 
Union. | 

TRIAL EXAMINER: Excuse me. What is your full n name, 
please? 

THE WITNESS: Luther Slinkard. 

TRIAL EXAMINER: Thank you -- 

Q. (By Mr. Friedman) Mr. Slinkard, what job are you 
currently performing for the UAW? <A. Working on research 
details and the wage contract section of the research department. 

Q. How long approximately have you been employed in that 
department? A. Oh, roughly in that area about eight years. 

Q. And can you tell us generally what your duties entail 
in that department? A. Well, it is a rather vast multitude of 
details, depending on who is requesting what, relating to wages, 
contracts, and information of that general nature. 

Q.  Doyoucompile data in that department? A. Oh, 
yes, regularly. Frequently. | 

Q. Doyoualso do analysis of contracts? A. That's 
correct. 


Q. And terms and conditions of these contracts ? 


A. Yes. We periodically examine the current UAW documents 


as negotiated in ascertaining contracts. 
Q. That would include such things as wages, hours and 
fringe benefits, would itnot? A. Yes. And, among other 
things, involving contracts. Yes. 
Q. Doyou yourself work on projects of this sort? 
A. Yes. 
Q. Now, in June of this year did you receive directions 
from the Director of your department to compile - 
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TRIAL EXAMINER: Wait a minute. Let's not be so com- 
pletely leading. 

Q. (By Mr. Friedman) Who is the Director of your De- 
partment? A. Carrol Coburn. 

Q. Did you receive orders from him to compile any sort 
of a chart in June of this year? A. Speaking of with respect to 
the one involved here specifically, the answer would be yes. 

MR. McGUINESS: Again, Your Honor, let the record show 
that I am saving time by not objecting. 

TRIAL EXAMINER: I appreciate that very much. 

Q. (By Mr. Friedman) I am going to show you a chart in 
three parts, and I will ask you if you can identify this document. 
A. Yes. Those are reproduced copies of the details filed in our 
section as 2 result of a request from the legal department to the 
research department on or about June 6th. 

MR. FRIEDMAN: I'd like to have this marked as Charging 
Party’s Exhibit 51. 


(Thereupon, the document above 
referred to was marked as 
Charging Party's Exhibit No. 51 
for identification. ) 


Q. (By Mr. Friedman) Mr. Slinkard, would you tell me 
what portion of this chart you have before you that you have worked 
on, yourself? A. Sections -- 

MR. McGUINESS: You're referring to Exhibit Number 51, 
are you? 

MR. FRIEDMAN: Yes: 51. 

THE WITNESS: Those sections of the exhibit referring to 
General Motors, Chrysler, Ford, Borg-Warner Corporation, 
Local 287, Dana Corporation, Local 279 and 370. 

Q. (By Mr. Friedman) Now, Mr. Slinkard, I'm going to 
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ask you to refer to the chart you have before you and to tell me 


exactly what the figures on this chart represent. Let's start 

with General Motors Corporation on the first page. Now, the first 
cross section we have here is "Indiana plants Covered. " 

A. Well, as an initial part of this particular study we examined 
our records, and we ascertained the various General Motors, 
Chrysler, Ford locations in Indiana covered by the UAW agreement; 
page 4 of the first section of the exhibit indicates the location, 

local Union number, and the membership figure in those 
plants. 

MR. McGUINESS: Your Honor, I'm going to object to any 
further testimony along this line because it is apparent from the 
document about which Mr. Slinkard is testifying that the plants 
covered are -- those include plants in Indianapolis, which are 
clearly outside the area which you have delineated as the area on 
which you would take testimony with respect to the remedy. | 

I will limit my objection to that point, for the time being. 

TRIAL EXAMINER: That objection is overruled. Some 
part of his testimony relates to plants which are within the area 
which I said I would receive evidence on. | 

Q. (By Mr. Friedman) Now, Mr. Slinkard, going back 
to the very first page -- General Motors, Chrysler and Ford -- 
incidentally, I'm going to ask you not to refer to Ford Motor 
Company. We have already agreed that they are not within the 
scope of our inquiry here. Under the heading "Cost of Living 
Adjustments, " would you describe these figures for us, and! es- 
pecially the total? A. Under the heading "Cost of Living Ad- 
justments” you will find a series of dates and amounts totaling eleven 
cents in each instance. That is the amount of cost of living allow- 
ance accumulating under the provisions of the agreement during 
the time period as specified. | 
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150 Q. Allright. This also applies to Chrysler Corporation ? 
A. The provisions are identical in the two agreements. 

MR. McGUINESS: Your Honor, I will object to both of 
these questions and move to strike the answers as to both questions. 

This again is not tied in with the area. The specific ques- 
tions are not tied in with the area that we are talking about in any 
way. 

TRIAL EXAMINER: Is this information concerning Decem- 
ber 7, 1964, is that something which can be determined by look- 
ing at the contracts which are introduced in evidence in this case? 

MR. FRIEDMAN: I'm going to inquire of Mr. Slinkard. 

MR. MILES: May we go off the record a moment? 

TRIAL EXAMINER: Yes, off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 


MR. MILES: I would state on the record the first page of 
this chart -- the material contained therein -- that could be, by 
careful and long work obtained by the Board, by the Trial Examiner, 
from the fifty documents already introduced into evidence by 
applying the material contained in those documents. 


For example, on the cost of living adjustments, those are 
contractual. They are covered in the documents. And then if 

you applied the Bureau of Labor Statistics material to them 
you would come up with the eleven cents set forth on here. 

That has been done by this witness. Asa statistician he 
has done these things. He has compiled them for you. 

Now, as to the objection about coverage, this is not well 
taken. This contract of General Motors covers all of their plants 
in the United States, and perhaps in Canada. That, however, 
doesn't mean. the cost of living adjustment factor is any different 
for a plant at Marion, Indiana, than it is for one in Detroit or 
Southern California. 
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The mere fact the coverage is nation-wide doesn't come into 


your previous objections that it must cover a plant in the area. 

It does cover plants within a few miles of this plant, and the mere 
fact that it has surplusages and covers other plants both in Indiana 
and other places is not a meritorious objection unless we could 
find from those documents that there is a distinction between the 
Indiana cost of living and the California cost of living. But we 
know the contract exhibits in take this to be the BLS certificates. 

These factors all appear there as to the Indiana plants within 
a radius of which you have heretofore set down. 

I don’t think that objection is well taken. 

MR. McGUINESS: Your Honor, we have the statement of 

counsel that all of these contracts apply, but this has been a point 
which has been raised from time to time along the way, and which 
it was my understanding the charging party was going to introduce 
evidence about. | 

In other words, the area covered by the contracts, the 
similarity of operations. There hasn't been any testimony as 
to similarity of operations, yet, in the time periods covered. 

Now, we are jumping right from the mere introduction of 
the documents themselves into a chart based on -~ as I understand 
it -- as I understand Mr. Miles -- based on those do cuments. And 
without covering these points that I have raised -- particularly 
comparable operations. Certainly nothing is in on that yet. 

MR. MILES: Mr. McGuiness well knows and has demon- 
strated throughout the course of these hearings that delay is an 
important factor. And he also knows -- and this Trial Examiner 
knows -- that you can't put all of your evidence in at one time. 

We have to go step by step. 

If we fail to show the comparability of operations of some 

plant, that I'm sure the Trial Examiner will be aware of and will 


exclude. 
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We can't put it all in at one time. We are trying to take 
this step by step, and we have now introduced the contracts and 

we will go on and introduce the rest of this, but there has 
to be some order of presentation. 

We can't do it all from the same witness. We are going to 


show coverage and we're going to show the operations, but these 
have to be done, and I think that we should get this in and save 
the Trial Examiner the tremendous duty of going through the con- 
tracts and picking out this information. 

MR. McGUINESS: Your Honor, I think Mr. Miles is very 
skillfully trying to put in the end product which he hopes to 
prove here, without proving the steps along the way, and then 


perhaps the necessity of proving the steps along the way will get 
overlooked in the process. But to start talking about documents -~ 
and obviously he's going to introduce not only testimony from these, 
but I would assume these documents themselves -- based on a 
bunch of contracts which he has put in, but which he has not put in 
according to the standards which were outlined at the very first 
hearing, I think,’ in this proceeding -- and I submit it is improper, 
and that he should not be permitted to question this witness any 
further. 

TRIAL EXAMINER: I want to ask the witness a question 
before I rule. 

Do you know of your own knowledge, from a study of con- 
tracts that have been received in evidence in this case, that the 
respective figures for cost of living adjustments in 1964 to 1966 
are uniform throughout Indiana and are the sums shown under the 
column headed "General Motors Corp. ?" 

THE WITNESS: Yes, sir. The sum of eleven cents for the 
period that is reflected here -- December of '64 to June of '66 -- 
is eleven cents for every General Motors employee working in a 
plant in Indiana or a plant at any other General Motors location 
in the Continental United States. 
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TRIAL EXAMINER: In other words, there is a single cost 
of living factor. It is not regional? Not a regional situation? 

THE WITNESS: According to the Bureau of Labor Statistics . 
national index. 

TRIAL EXAMINER: I'm going to overrule the pending objec- 
tion. 

MR. FRIEDMAN: May I continue, sir? 

TRIAL EXAMINER: Yes. 

Q. (By Mr. Friedman) The next heading, Mr. Slinkard, 
is "Inequity Adjustment." Would you tell us briefly what that 
represents? A. In conjunction with the 1964 negotiations be- 
tween the parties, the settlement was arrived at--in the case of 
General Motors -- in October of '64. The parties agreed, among 
other things, that two and a half cents per hour per employee would 


be used for purposes of making an inequity adjustment. That ‘was 


subsequently applied by representatives of the parties. 

Q. And the next figures -- 

TRIAL EXAMINER: Wait a minute. 

MR. FREIDMAN: Excuse me. 

TRIAL EXAMINER: Is this ascertainable from documents 
introduced in evidence in this case? 

THE WITNESS: In the case of General Motors on page 40, 
of the "letters and exhibits, " it could be established possibly to 
your satifaction. 

TRIAL EXAMINER: What are you referring to there? Is this 
where you say you can establish it? 

THE WITNESS: Yes. 

MR. McGUINESS: What exhibit is this ? 

TRIAL EXAMINER: What number is it? 

MR. FREIDMAN: General Motors Contract; that is Charg- 
ing Party's Exhibit 2. That is the 64 -- 
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THE WITNESS: Page 40, in the back section; that portion 
relating to letters and exhibits. 

MR. McGUINESS: Is that this number 11 on page 40? 

TRIAL EXAMINER: Yes. 

THE WITNESS: If you're referring to the same thing that 
Iam, the answer is yes. 

TRIAL EXAMINER: What exhibit number is that? That the 
witness has just been reading from ? 

MR. FREIDMAN: Charging Party's 2. It was originally 
in the rejected-exhibit file. 

TRIAL EXAMINER: Oh, I have it. 

MR. FREIDMAN: May I continue? 

TRIAL EXAMINER: Yes. 

Q. (By Mr. Freidman) The next heading is under “Annual 
Improvement Factor." Would you explain these figures to us, 
please? A. As a part of the National Agreement between General 
Motors and the UAW, -- 

TRIAL EXAMINER: Negotiated when? 

THE WITNESS: Effective in '64, in the 1964 settlements, with 


a further provision of an annual adjustment September 6, 1965, 


and again on September 5, 1966, similar if not identical provisions 
will be found in both the GM and Chrysler national agreements pro- 
viding for annual improvement factor increases. 

Q. (By Mr. Friedman) And the figures under Chrysler 
Corporation reported across from the Annual Improvement factor 
represent the same thing that you were just discussing, as far as 
General Motors, showing a seven and a half cents an hour average? 
A. Showing a seven and a half cents an hour average. Yes. 

Q. The next heading is "Total Wage Adjustments. " 

Would you explain that for us, please? A. That is the total of 
the figures immediately above. Namely the eleven-cent cost of 
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living allowance accumulated during that period, plus the two and 


a half cents averagefor inequities, plus the seven anda half cents 
average annual improvement factor, making a total of twenty-one. 

Q. The next item is roll up factor adjustment. Would you 
briefly explain what thatis? A. That is sixteen percent of your 
twenty-one cents. 

TRIAL EXAMINER: Let me say right now that when you 
state facts such as this in your brief, I want it to be documented to 
the exhibit page of the exhibit. I am taking it on your representation 
that this information is ascertainable if you know where to look 
for it, from documents already in evidence in this case, and if I 
can't find it, I am not going to assume it to be a fact, so be'sure 
to carefully document it. 

MR. FREIDMAN: All right. 

Q. (By Mr. Freidman) This roll up factor Barastments 
Mr. Slinkard, is this ascertainable from a reading of the contract? 
A. Not precisely. It is not stated in the language as I understand 
your question. | 

Q. Would you tell how you arrived at this figure ? : 

A. This is explained in part by the footnote on the chart, the 
impact of changes in hourly rates of pay and other wage related 
items. | 

Q. This is in fact an estimate on your part? A. ; It 
was a calculation by myself, using the sixteen percent estimated 
criteria accepted by representatives of the parties in the '64 
negotiations. : 

MR. McGUINESS: Your Honor, I will object to this line of 
questioning and move to strike the witness' answers with respect 
to the roll up factor adjustment because I believe his own testimony 
demonstrates these were estimates, and he speaks about estimates 
of the parties to the agreement but there is no evidence in the 
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record at all as to these factors. I believe his own testimony 
indicates this cannot be determined from the contracts themselves. 

MR. MILES: I would like to be heard very briefly on this. 

TRIAL EXAMINER: Yes. 

MR. MILES: In getting at the basic materials we want be- 
fore you, and, eventually, before the Board, is what have com- 
parable companies or what have other companies in the area done 
wage-wise, for example, and the roll up factor is explained to a 
great extent in the footnote, as the witness says. 

For example, when; you negotiate the twenty-one cent 
per hour wage adjustment, as he has testified here, picked up in 
the contract, that isn't the end of it, because when the employees 
take a paid vacation now their vacation checks are larger. 

When an employee has a paid holiday, because of that twenty- 
one cent factor in there, his holiday pay is larger. Various 
other factors roll up because of the increase in the contract, pro- 

vided in the contract in the hourly wage rates but they 
don't end there, and so you and the Board should know not only 
the twenty-one cents directly but you need to know the secondary 
effects which they call roll up, and it can only be done by a witness 
who has taken the hourly wages, taken these increases and applied 
them to the number of paid holidays. 

In a sense you might be able to compute it if you wanted to 
work at it long enough from that document but I think it is only 


through an expert witness who has done this that it can be made 
intelligible to you and the Board. 

We are rightback again to the basic. If you give a twenty- 
one cent an hour increase and if you provide for three weeks 


vacation with pay, three weeks vacation at what rate? Not only 
at the old rate but at this twenty-one cent addition per hour for 
each hour of the vacation. That has to be computed and that is a 
roll up factor and I don't think it should be exc luded. 
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TRIAL EXAMINER: I do not think, from what I have heard 


from this witness, that I can ascertain by looking at the record 
the basis for this figure roll up factor adjustment. I think that 
you can argue, just as you have argued before me on top of all of 
these other figures, that the parties actually figured it has cost 
them more, as I understand your argument, than the bare twenty- 

one cents, and I am going to sustain Mr. McGuiness’ 
objection. | 

I am not stopping you from arguing this is not all, it is even 
more than this, really, but I think it is really an argument and 
I hope in the future presentation of figures where you can't | pin it 
down and you have to calculate and you have to know an awful lot, 
which I certainly don't, confine it to the material which can be 
pinpointed in the record, if you can. : 

MR. MILES: We will do the best we can but actually ' you 
would have to have the complete wage structure of these companies 
to do this and it makes an impossible burden, really, to meet this, 


and we have to do the best we can with an expert to give the expert 


opinions and that's how we will proceed. 

Q. (By Mr. Freidman) The next heading is paid holidays 
and in parenthesis from 7 to 9. Would you explain how those 
figures under General Motors and Chrysler were arrived at? 

A. As part of the '64 settlement in each case, the agreement 
provided for two additional holidays, calculated on an average 
cents per hour basis, comes out to slightly over two cents an 
hour --. 023. 

Q. That is cents per hour per employee? A. Yes. 

Q. Incidentally, is that why all of these figures, is 

that what they refer to? A. Quite true. 

Q. On this page. 

MR. McGUINESS: Your Honor, I will object to questions 
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on paid holidays and move the testimony be stricken. I think 

the footnote itself indicates, at best, it is based on an average 
straight time hourly rate for the motor vehicle industry as 

of November, 1964, and I think that demonstrates this is not based 
on the specific contracts which are in effect in comparable plants in 
the Elwood area. 

MR. FREIDMAN: Mr. Trial Examiner, once again, of 
course, our problem some of these figures we canot, of course, 
pinpoint them to the exact penny or fraction of a penny because of 
the variables in the automobile industry which, for example, a 
number of employees working at any given time and things of this 
sort. Mr. Slinkard of his own knowledge is admittedly making an 
estimation based on the figures available to him and based on the 
contracts themselves. 

MR. McGUINESS: Your Honor, Mr. Friedman's statement 
goes right to the heart of what we are talking about here. They 
are making estimates as to what goes on in the automobile industry 
and at the Elwood plant of Ex-Cell-O we are not talking about 
the automobile industry. The automobile industry is not comparable 
to the Elwood plant. 

TRIAL EXAMINER: I will sustain the objection. The testi- 
mony with respect to the paid holiday estimated additional cost 
to the company is stricken. 

MR. McGUINESS: Your Honor -- 

TRIAL EXAMINER: The same ruling with respect to the 
roll up factor adjustment. 

MR. McGUINESS: Thank you. 

Q. (By Mr. Freidman) The next factor is vacation. Would 
you explain this briefly. 

MR. McGUINESS: I will object to that question on the 


same basis as paid holidays. Apparently footnote 3 applies to 
that also. 
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MR. FREIDMAN: My argument is essentially the same. 
TRIAL EXAMINER: And I make the same ruling. 
Q. (By Mr. Freidman) The last figures, total economic 


gains above. Would you explain this as it refers to General | 
Motors and Chrysler please. | 

TRIAL EXAMINER: Isn't that just an arithmetical total? 
MR. FREIDMAN: That's what I want fo find out from the 
witness. 

MR. McGUINESS: I will object, because certainly this is 
excluded already. 

TRIAL EXAMINER: Yes. 

MR. FREIDMAN: I realize that. I just want to ascertain 

from the witness whether or not this is in fact the case. 

TRIAL EXAMINER: I am assuming that it is. : 

THE WITNESS: The thirty-two and a half cents shown under 
General Motors is the total of the figures on the chart reflected 


above, and which have just been under discussion, and likewise in 
the case of Chrysler the total of .296 cents the same applies. 

Q. (By Mr. Friedman) Now there is a pencil computation : 
just to the right. Is that your computation, sir? A. No, sir, it 
has been added by someone else. | 

MR. FRIEDMAN: Mr. Trial Examiner, it is now after 
twelve and I think this is actually the logical place to stop right 
now, since we have completed this first page. We do have aie 
additional questions of this witness. | 

TRIAL EXAMINER: Do you have any objection to breaking 
at this point? | 

MR. McGUINESS: No. 

TRIAL EXAMINER: We will adjourn now and return at one- 
fifteen. 
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(Whereupon, at 12:15 o'clock, p.m., a recess was taken 
until 1:15 o'clock, p.m.) 


AFTER RECESS 


(Whereupon, the hearing resumed, pursuant to the taking 
of the recess, at 1:15 o’clock, p.m.) 

TRIAL EXAMINER: The hearing will now resume. 

MR. MILES: At this time, if the Trial Examiner please, 
we are going to call an expert witness to give his expert analysis 
of the various contract items which he has costed out and upon 
which he will give his expert testimony. 

TRIAL EXAMINER: Is that Mister -- 

MR. MILES: I will recall Mr. Schaller-Kelly. 

TRIAL EXAMINER: Is that Mr. Slinkard? 

MR. MILES: We actually propose to use three altogether. 

TRIAL EXAMINER: I think you ought to identify the witness 
you propose to call and the kind of matters you propose to question 
him about. 

MR. MILES: If we may have just a moment, please. 

TRIAL EXAMINER: Yes. 

MR. MILES: We will have Mr. Slinkard give his expertise 
testimony as concerns General Motors and Chrysler, the roll up 
factor adjustment, the paid holiday cost and the cost of the extra and 
negotiated vacations, and he will further testify as concerns Borg- 
Warner and the Dana Corporation as to the estimated average 

straight time hourly earnings, the annual improvement 
factor, the roll up factor adjustment, the cost and value of the 
paid holidays and the cost and value of the vacation programs. 

May we go off the record? 

TRIAL EXAMINER: Off the record. 


313 


(Discussion off the record) 
TRIAL EXAMINER: On the record. 

MR. McGUINESS: I will object to any testimony of the 
type outlined by Mr. Miles, or any testimony of actuarial studies 
or computations or estimates of benefits obtained on the basis 
it is not the best evidence. There are documents in the file 
which already have been permitted in which set forth any such 
figures which are or maybe factual and -- well, for that reason 
I think no evidence of this kind should be admitted. | 

TRIAL EXAMINER: The objection is sustained. 

MR. MILES: We will make an offer of proof as to the 
testimony which would have been elicited from the witness, 
Luther Slinkard, and we will ask, since this hearing is not to be 
closed as reasonable length of time for submitting an offer of 
proof. | 

TRIAL EXAMINER: You may doso. Now what do you 
think is a reasonable time? 

MR. MILES: We suggest ten days or two weeks. 

TRIAL EXAMINER: Have it in by two weeks from today, 
please. 

MR. MILES: Now we propose from witness Don O'Neal 
to qualify said witness as an expert and from him to elicit testi- 


mony concerning Michigan Tool Cone Drive, Ex-Cell-O Corpora- 


tion, Cadillac Gage. 

TRIAL EXAMINER: Is that the Detroit area plants ? 

MR. MILES: That is the Detroit area plants, yes, sir. 
Cadillac Gage is not included Micromatic Hone in Detroit is 
included and for those companies he would testify as to the straight 
time hourly earnings, as to the roll up factor adjustment, 
economic value and the cost of the paid holidays and the vacation 
improvements. 
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This would be the expert testimony to be elicited from 
Mr. O'Neal. 

MR. McGUINESS: I will object to any such testimony as 
that outlined by Mr. Miles on the same ground as previously 
stated. 

TRIAL EXAMINER: The objection is sustained. 

MR. MILES: We would also elicit from Mr. O'Neal the 
same line of testimony concerning Ex-Cell-O Corporation at 
Lima, Ohio, Fostoria, Ohio, and Bluffton, Ohio, 

MR. McGUINESS: Same objection. 

TRIAL EXAMINER: Same ruling. 

MR. MILES: We would now like the same time limit, I 

presume for the submission of a written offer of proof. 

TRIAL EXAMINER: You may have two weeks from today. 

MR. MILES: Thank you. The charging party proposes to 
recall Mr. Charles Schaller-Kelly who has been previously 
qualified as an expert and from him to obtain testimony con- 
cerning General Motors Corporation and Chrysler Corporation 


concerning the economic values and cost for the following items: 


Jury duty pay, bereavement pay, pension increases, life 
insurance increases, group insurance increases, supplemental 
unemployment benefits increased, the cost of severance pay and 
certain other fringe benefits as shown in our charts under other 
gains. 

He will also testify as to the Cone Drive Division, the 
Ex-Cell-O Corporation's three Detroit area plants and Micromatic 
Hone as to shift premium improvement values, jury duty pay, 
bereavement pay, pension improvement, supplemental unem- 
ployment benefits, changes and improvements, severance pay 
values, insurance increases, value thereof, including sickness, 
accident, life and hospitalization, and the same witness will 
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testify as to the Borg Warner Corporation, Muncie, Indiana, Dana 
Corporation at Richmond and New Castle -- excuse me. We have 
heretofore excluded Richmond. Just the New Castle Dana | 
Corporation as to the value of jury pay, bereavement pay, pension 
changes, retirees life insurance, group insurance, sup- 
plemental unemployment benefits, severance pay, bridge and 
transition survivor benefit change in the insurance program and 
shift premium increases. 
This is all we propose to elicit from -- excuse me. I am 
sorry. There is, if I didn't give it --I don't believe that I did. 
Mr. Schaller-Kelly will also testify as to the Ex-Cell-O 
Corporation Bluffton, Ohio, Fostoria and Lima, Ohio vacation 
improvement benefits, jury duty, bereavement pay, pension 
program changes, supplemental unemployment benefit a 
severance pay and insurance and hospitalization. | 
This is the testimony we expect to elicit from Mr. Schaller- 
Kelly. ! 
MR. McGUINESS: I will object to any such testimony on 
the same grounds as prviously stated. | 
TRIAL EXAMINER: The testimony will be excindeds 
MR. MILES: We would request the same length of time 
for the preparation of a written offer of proof. 
TRIAL EXAMINER: You have two weeks from today. 
MR. MILES: Thank you. Mr. Slinkard, will you take e the 
stand, again. | 


LUTHER SLINKARD 


resumed the stand, was examined and testified further as — 


follows: 
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MR. FRIEDMAN: I will ask this be marked as Charging 
Party's Exhibit Number 52. 
(Thereupon, a document was marked 


Charging Party's Exhibit 52, for 
identification. ) 


DIRECT EXAMINATION (Cont'd. ) 


Q. (By Mr. Friedman) Mr. Slinkard, I show you what 
has been marked as charging party's exhibit number 52. Iam 
going to ask you if you prepared that document? A. The 
original, yes. 

Q. And would you tell me what that document shows 
please? A. A listing of General Motors, Chrysler and Ford 
plants and UAW local Unions having bargaining rights in those 
plants in the State of Indiana. 

Q.  And'would you tell us now, sir, how you determine 
where the location of the General Motors and Chrysler plants 
listed on that document, how you arrived at that determination ? 
A. Well, from one source, we have a master list in our section 
showing the locations of all plants covered by these contracts, 
and from another source, specifically for this purpose, we 
checked the master per capita record as to the membership. 

Q. What is the master per capita record? A. Are- 
cord made available to our department from the UAW IBM data 


processing section, a complete roster of all local Unions 


on 2 month to month basis as the per capita reports are submitted 
by the financial secretary of said local Union. 

Q. And that describes what? The number of the local 
Union and anything else? A. It deals with the number, with 
the location, with the company or the corporation, and specifically 
the number of members on which per capita is being paid for a 
given month. 
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Q. And that information has been transcribed on to that 
chart? A. Correct. 

TRIAL EXAMINER: What month? 

THE WITNESS: That is an average for the last six months 
of 1965, as I recall. 

MR. FRIEDMAN: I ask that this be received in evidence. 

MR. McGUINESS: Your Honor, may I ask some GOOLE 


before I decide whether to object or not? 

TRIAL EXAMINER: Yes, indeed. 

MR. McGUINESS: Does this purport to be a list of all of 
the plants which are under contract with locals of the UAW in 
the Elwood, Indiana area? ! 

THE WITNESS: This list that we are now referring to deals 
with, strictly with General Motors, Chrysler and Ford plants 

located in the State of Indiana. 

MR. McGUINESS: Then all of the plants listed on 52 z are 
either General Motors, Chrysler or Ford plants, is that correct? 
THE WITNESS: Yes, as so I identified on said chart. 

MR. McGUINESS: That's what I am trying to get at. The 
UAW does have other contracts with other employers in the 
Elwood, Indiana area besides those that are listed on Charging 
Party's 52? 

THE WITNESS: In the State of Indiana, I will testify, | yes. 
I have not examined the record as related to the specific question 
that you pose. 

MR. McGUINESS: Are there any other General Motors, 
Chrysler or Ford plants in the State of Indiana which are not on 
this list ? 

THE WITNESS: I would say there is not likely to be a a 
possibility but I still wouldn't rule it out with a flat comment, 
either way. 
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MR. McGUINESS: Well, I will object to the introduction 
of the exhibit, Your Honor, on the grounds of relevancy and 
materiality. I believe the witness has not himself -- he has in- 
dicated he is not sure whether it is a complete listing even of 
General Motors, Chrysler and Ford plants and so it is certainly, 
at best, a partial listing of the UAW contracts in Indiana. Con- 

sequently, I don't see its purpose for this proceeding. 

TRIAL EXAMINER: I am going to receive it. 

(The document heretofore marked 
Charging Party's Exhibit 52, for 


identification, was received in 
evidence. ) 


TRIAL EXAMINER: I would like to ask the witness on what 
pasis were these twelve Indiana plants of General Motors chosen? 
If you; have more, how did you happen to choose twelve ? 

THE WITNESS: I don’t think, sir, it was a matter of any 


restrictive choice. My off hand judgment is this represents a 
complete listing of the General Motors and Chrysler plants in 
the State of Indiana in which the UAW has representation but when 
counsel for the company wants me to make a positive answer, I 
object. Iam of the opinion, it is but I am not going to tell him 
flatly yes or no. 

TRIAL EXAMINER: You think this is a full list of all of the 
General Motors and Chrysler plants in the State of Indiana, 
which the Union represents the employees of ? 

THE WITNESS: To my best knowledge and judgment, I 
would say yes. 

TRIAL EXAMINER: You personally went to this source 
record yourself. You didn't have a girl do it? 

THE WITNESS: I did it myself. This type of thing, of course, 
naturally is typed by someone else but I prepared it. 
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MR. MILES: May we go off the record just one moment? 
TRIAL EXAMINER: Yes. | 
(Discussion off the record. ) 
TRIAL EXAMINER: On the record. 
MR. MILES: We have nothing further of this witness. 
MR. McGUINESS: I have no cross examination of this 
witness at this time but for the record I do not waive my right 
to cross-examine the witness on this issue. As the Trial | 


Examiner knows it is my position this testimony is not properly 


being permitted into the hearing at this stage of the proceeding. 
TRIAL EXAMINER; You will have to be more specific. 
Is this based upon this other litigation ? | 
MR. McGUINESS: No, no. As the Trial Examiner is 
aware, I have taken the position from the start the remedy issue 


which has been raised by the charging party is not properly 
raised at this time, and I have taken exception to the Trial | 
Examiner's rulings in permitting this evidence in. Iam con- 
sequently not cross-examining the witness at this stage of the 
proceedings. I do not waive my right to cross-examine the 
witness however if at sometime the remedy is adopted by the 
Board and such proceedings are appropriate. 

TRIAL EXAMINER: Well, I'm doubtful whether your failure 
to examine assures you of that right at sometime in the future. 
The witness is here for you to cross-examine now if you would 
like, but since you do not choose to exercise the right, I will 
excuse the witness. | 

(Witness excused. ) 

MR. MILES: Is Mr. Robert Jones in the room? 

MR. McGUINESS: Mr. Jones is not present. | 

MR. MILES: I would ask that the Trial Examiner --jlet — 
me mark the subpoena as an exhibit. Would you mark this as an 


exhibit please. | 
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(Thereupon, a document was marked 
Charging Party's Exhibit 53, for 
identification. ) 

MR, MILES: We have had marked as Charging Party's 
Exhibit Number 53 -- I think you are familiar with the exhibit. 

MR. McGUINESS: Yes. 

MR. MILES: And this was served upon Mr. Robert Jones 
at the last hearing, a copy of a subpoena requiring him to produce 
certain documents at this heading at this time and date. I think 
it would be well if the Trial Examiner perhaps would elaborate 
or find out for himself whether or not this party will attend and 
testify. I don't think the record clearly shows that. 

TRIAL EXAMINER: Does Mr. Jones intend to comply with 
this subpoena ? 

MR. McGUINESS: Mr. Trial Examiner, as you are aware, 
respondent filed a petition to revoke the subpoena of Mr. Jones 
July 6, 1966, which petition was denied by you under date of July 
8, 1966, and I hereby request both documents be made a part of the 
record. 

MR. MILES: I have no objection to that. 

MR. McGUINESS: Subpoena proceedings are not automatically 
a part of the record. Request has to be made. 

TRIAL EXAMINER: If my order denying your motion to 
revoke is not already a part of the record, may we not make it 
a part as Charging Party's Exhibit 54? 

MR. MILES: We may. 

MR. MERCER: I have a copy of that order. 


(Thereupon, a document was marked 
Charging Party's Exhibit 54, for 
identification. ) 
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TRIAL EXAMINER: Both documents are received in evidence. 


(The documents heretofore marked 
Charging Party's Exhibits 53 and 
54, for identification, were re- 
ceived in evidence. ) 

MR. McGUINESS: Mr. Vose, does this then mean our: 
petition to revoke is a part of the record too, or not? AsI — 
understand your ruling - 

TRIAL EXAMINER: No, it does not mean that it is now 

a part of the record. 

MR. McGUINESS: May I have a moment then, because I 
would like to make sure -- do you have a copy ? 

MR. MERCER: Yes. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. That may go in as 

Charging Party's Exhibit 55. 
(Thereupon, a document was marked 
Charging Party's Exhibit 55, Om 
identification. ) 

TRIAL EXAMINER: For the convenience of those who 
may have to go over this record, do you have any objection to the 
Respondent's petition to revoke the subpoena going in as charging 
party's exhibit 55? 

MR, MILES: No, sir. 

TRIAL EXAMINER: It is received. 

(The document heretofore marked 
Charging Party's Exhibit 55, for 


identification, was received in | 
evidence. ) 


MR. McGUINESS: Then, Mr. Trial Examiner, for the 
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reasons stated in our petition to revoke, we respectfully decline 
to produce Mr. Jones at this time. 

MR. MILES: I want the record to reflect I think Mr. 
McGuiness rather badly used the word respectfully. We have 
sought to elicit testimony, documents so that this Trial Examiner 

and the Board can carry out their functions imposed upon 
them by Congress, by the law of the land, but since they dis- 
respectfully refuse to produce these documents, we are going to 
have to proceed to give the Board the information which it will 
need by whatever method we can use as best we can do, fully 
realizing that the best evidence is within the control of the Re- 
spondent who refused to produce it. 

Therefore, we Will proceed under whatever handicaps they 
impose upon us to bring this evidence before you. 

Will you take the stand. 

TRIAL EXAMINER: You understand, Mr. McGuiness, that 
the failure to produce may preclude the company from hereafter 
attempting to come forward with the subpoenaed material? 

MR. McGUINESS: Yes, I am aware of that, Mr. Trial 
Examiner. 


ROBERT ROLAND 
a witness called by and on behalf of the Charging Party, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


Q. (By Mr. Miles) Where do you live, Mr. Roland? 
A. Route #1, Franklin, Indiana. 


Q. Where are youemployed? A. Ex-Cell-O Corpora- 
tion, Elwood, Indiana. 
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Q. How long have you been employed there? A. Ten 
years. | 

Q. Have you been continuously employed there during the 
past ten years? A. Except for lay off in 1958. : 

Q. Except the '58 lay off. Specifically were you employed 
by the Ex-Cell-O Corporation at its Elwood, Indiana location be- 
ginning with the first day of October, 1964 up to and ineluding the 
present date? A. Yes. | 

Q. Tell the Trial Examiner what increases or decreases 
in pay have been granted by this company during the period follow- 
ing 22nd October '64. Since that date what increases have ie 
given in that plant? 

TRIAL EXAMINER: Are you speaking of given to this witness ? 

MR. MILES: No, I am speaking generally, plant-wide in- 
creases. | 

THE WITNESS: To the best I recall, we had one in October 
of '64 -- '65. | 

Q. (By Mr. Miles) '65? A. The best I can remember 
and I recall about -- | 


Q@. And as you recall, how much as that increase 2 
A. Eight cents I believe. 

Q. And was this eight cents for everyone? 

A. No, sir. 

Q. What was the range of figures, if you know? 
A. I think it went from six to eight cents. 


Q. From six to eight cents. This was a plant-wide in- 
crease at that time? A. Yes, sir. | 

Q. How much did you personally receive at that time, 
do you recall? <A. AsIrecall, it was eight cents. 

Q. How was this computed? Was it by wage rates, de- 
partments or how? A. Departments I believe. 


181 
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Q. Allright, now other than that increase has there been 
another plant-wide increase? A. Iam not sure butI think we 
got one in April. 

Q. Ofwhatyear? A. Of "66. 

Q. Ofthisyear? A. Yes. 

Q. And to the best of your recollection, how much was 
this? A. That was five cents. 

Q. Have there been any other changes in your monetary 
penefits during that period following 22nd October 1964 to the 

present date? A. You mean individually ? 

Q. First, let's answer plant-wide. A. Plant-wide, no. 

Q. Have been any changes in any of the fringe benefits, 
such as insurance, vacation, holidays and so on? A. I believe 
Blue Cross cost increase the company absorbed it. 

Q. That was a cost increase which they absorbed, is that 
it? A. Yes. 

Q. Noware benefits generally given ona plant-wide 
pasis at a given time? Is this the way it is done? A. LI couldn't 
say, not any given time. 

Q. These two you have talked about, were plant-wide 
increases each one given to everybody in the plant at a given 
time? A. To the best of my knowledge. 

Q. What department do you work in? A. Tool and 
gage inspection. 

Q. What is your job in that department? A. At the 
present time, Iam a leader. 

Q. How long have you been so classified? A. Ibe- 


lieve May 1st or Jue Ist. 

Q. Of this year? A. Yes. 

Q. Prior to that time, what were your classifications ? 
A. Iwas a tool and gage inspector. 
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Q. Is this one of the higher paid classifications ? 
A. Yes. 

Q. And from your conversation with other employees -- 
strike that. How did you learn about these plant-wide increases ? 
A. One of them was at a meeting held in the cafeteria and the 
other I believe was given by the supervisor. 

Q. You recall there was one meeting at which the increase 


was announced? A. Yes, Sir. 
Q.  Yousay that was in the plant cafeteria? A. Yes. 
Q. The other you say was given by supervisors. Was 
this also plant-wide? A. To the best of my knowledge. 
Q. Did you talk to other people in the plant? A. Yes, 


Q. Is this the source of your knowledge? A. niet 
other than supervisors. 

Q. Nowsince the 22nd day of October 1964 have there 
been any adattional paid holidays announced plant-wide ? 
A. There has been an addition but I can't recall as to the date. 

Q. Doyou know whether it followed the 22nd of October, 
1964 or if it was before that time? A. I was thinking it was 
after. 

Q. You think there was one holiday additional? 
A. One I believe. 

Q. Has there been any increase granted in the vacation 
pay since the 22nd day of October to the present date ? | 
A. Not to my knowledge. 

Q. Doyou know if you now have a supplementary jae 
plan in your plant? A. I would say no. 

Q. You don't get any additional to what the state pays ? 
A. No. 
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@. There has been none announced in your plant since the 
22nd day of October of '64? A. No, sir. 

Q. Has there been any announcement by the company 
since the 22nd day of October 1964 of provisions to pay for jury 
duty in the plant at Elwood? A. Not to my knowledge. 

Q. Has there been any announcement -- 

TRIAL EXAMINER: Excuse me. Do you get any kind of 
jury duty pay? 

THE WITNESS: Yes. There is a certain set wage, if we 
spend so much time. 

TRIAL EXAMINER: Is that in the employee handbook? 

THE WITNESS: Yes. 

Q. (By Mr. Miles) You say you have been employed 
there about ten years? A. Yes. 

Q. You are generally familiar with the plant I presume? 
A. I presume so. 

Q.  L-want you to tell the Trial Examiner what kind of 
operations are performed in the plant? I want to know what kind 
of machines, what kind of skills, what kind of wage title or 


classifications do you have? Give me the major classification, 


if you can? 

TRIAL EXAMINER: Let me interrupt before the witness 
answers. Is there any possibility the company would furnish a 
list of job classifications at the plant? 

MR. SCHLOSSBERG: It would certainly save a lot of 
time. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. It has occurred to 

me it would be much better if we can get a list of the job 
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classifications of the company at its Elwood plant directly from 

the company, and I understand from our off the record discussion 

the company is willing to furnish such a list, but it does not have 
one in the court room at the present time. 

MR. McGUINESS: That is correct, Mr. Vose. 

TRIAL EXAMINER: And it is true, is it not, Mr. MeGuiness, 
the company is unwilling to furnish information regarding the wage 
rates in these classifications at various times, which might be 
material to this case? : 

MR. McGUINESS: Yes, that is incorrect because it is 
inconsistent with our position on the question. 

TRIAL EXAMINER: You may continue, Mr. Miles 

Q. (By Mr. Miles) Now, Mr. Roland, give me the 
classifications which exist in the department in which you work, 

Is that the tool room? A. No, tool and gage inspection. | 

Q. What classifications of jobs are in there? A. | Well, 
we have trainees. | 

Q. Doyou know what rate a trainee receives ? : 

A. There is a figure out on it. They start at so much of what 
rate they were making before they come into the department. 

Q. Doyou know what that rate is ? A. No. 

Q. What is the next classification? A. Tool and gage 
inspection. : 

Q. Allright, what is the rate for tool and gage inspection? 
A. $3.58. | 

TRIAL EXAMINER: Is that the starting rate ? 

THE WITNESS: Oh, no. 

TRIAL EXAMINER: Is there a range of rates ? 

THE WITNESS: As a trainee there is. They progress. 

MR. SCHLOSSBERG: That's a journeyman's rate. 
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THE WITNESS: As I understand the terminology of 
journeyman. 

TRIAL EXAMINER: What do you understand a journeyman 
to be ? 

THE WITNESS: I don't know if Iam one, so I wouldn't 
know. We have no title there as journeyman. I always understood 
if we spend ten years in the classification or working on it then 
you are a journeyman, and you get a card. 

Q. (By Mr. Miles) You have worked as tool and gage 
inspector, have younot? A. Yes. 

Q@. And as such what did you receive? A. Did or now? 

Q. Now you are not working as such? <A. lama 
leader. Ten cents more. 

Q. What is your present rate? A. $3.68. 

Q. Ifyou were not a leader on that job, what would the 

rate be? A. $3.58. 

Q. Give us the other classifications in that department. 


A. Just the trainee and tool and gage inspector and leader. 

Q. Noware these skilled jobs ? A. Yes. 

Q. Are these highly paid jobs in relation to the rest of 
the plant? 

MR. McGUINESS: I will object. 

MR. MILES: I don't believe under the rules promulgated 
by the Board there is any basis for objection by a non-com plying 


party. We are trying to bring in evidence and material not pro- 
vided, and if the’ Trial Examiner wishes I will be glad to cite law 
on this. I don't believe they can withhold evidence, and then 
complain about our struggle to get in what they have withheld, and 
I will be glad to cite Board decisions. 

TRIAL EXAMINER: I will overrule the objection. 
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MR. McGUINESS: Mr. Trial Examiner, may I inquire 
if Lam foreclosed from objecting to questions to this witness: 2 

TRIAL EXAMINER: I will let you object and decide on rule 
on the objection on a question by question basis. i 

MR. MILES: What question is before the witness now, | Mr. 
Reporter ? | 

TRIAL EXAMINER: It is the question about is this | 

generally a higher wage scale than other wages in the ee 

MR. MILES: Oh, yes. 

THE WITNESS: It is not the highest but I would say it : 
higher than average. 

Q. (By Mr. Miles) All right, give me some other classifi 
cations in the plant? A. You mean higher? | 

Q. Any classification you can give the Board. 

TRIAL EXAMINER: That you are sure of the wage in it 

THE WITNESS: I couldn't be sure of the wage, I don’t know 
what wage they make. I know ifI wasn't making as much as — 

were, like a production operator or janitor. 

Q. (By Mr. Miles) Do you have a general production 
classification? A. They have labor and production operator 
I believe is the title. | 

Q. Production operator? A. Yes. 

Do you know the rate on that job? A. No, sir. 

Q. Doyou have tool makers? A. Yes. | 

Q. What is the tool maker rate? A. All Ihave ever 

got out of or know on it -- I really don't know, but I suppose 
they make ten cents more than a gage inspector on the hour. 

Q. They make ten cents more than a tool and gage | 
inspector? A. That is all [have ever heard. Idon't know. 

Q. Is that the highest paid occupation in the plant? 
A. Tomy knowledge. 
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TRIAL EXAMINER: Where does the leader fit in in that 
range. 

MR. SCHLOSSBERG: That is just a grade within it. He 
would make ten cents more I guess. 

TRIAL EXAMINER: Let's get it out of the witness. You 
are a tool and gage inspector leader and you receive how much? 

THE WITNESS: Ten cents -- 

TRIAL EXAMINER: In dollars and cents. 

THE WITNESS: $3.68 an hour. 

TRIAL EXAMINER: The tool and gage inspector receives 
$3.58? 

THE WITNESS: Yes. 

TRIAL EXAMINER: What in dollars and cents is this man 
you have just been talking about? 

THE WITNESS: The tool maker ? 

TRIAL EXAMINER: Yes, what does he receive in dollars 
and cents an hour? 

THE WITNESS: I don't know their actual wage but I 

have always heard they make ten cents more than a gage 
inspector. 

MR. McGUINESS: I will object and move that be stricken 
on hearsay grounds. 

TRIAL EXAMINER: Overruled. That makes him the same 
rate that you are? 

THE WITNESS: Yes, that's my understanding. 

TRIAL EXAMINER: Okay. 

Q. (By Mr. Miles) Do you have a heat treat department? 
A. Well, yes. 

Q. Doyou know what the classifications are in there ? 
A. No, sir. 

Q. Doyou have a grinding operation in the plant? 
A. Yes. 
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Q. Is there a polishing operation? A. Well, hand 
polishing. 

Q. There is hand polishing operation. What product or 
products does the Elwood Division turn out? A. They turn 
out turbine blades, compressor blades, discs and hubs and I 
think they make some missile parts. 

TRIAL EXAMINER: Are these parts made all for one company, 
or for several customers, or do you know? 

THE WITNESS: I would say it is not for several. It all 
depends on what you would call several. 

TRIAL EXAMINER: More than one but not many. 

THE WITNESS: Right. 

MR. MILES: I have nothing further of this witness. 

MR. McGUINESS: I have no cross-examination at this time. 
I do not waive my right to cross-examine at an appropriate | 
time. | 

TRIAL EXAMINER: Subject to the ruling of the Trial 
Examiner at that time. 

MR. MERCER: I have one question. Is there a company 
that is your main customer ? 

THE WITNESS: I think, yes, one. 

MR. MERCER: Who is that? 

THE WITNESS: Pratt and Whitney. 

MR. MERCER: What do you make for Pratt and Whitney? 

THE WITNESS: Compressor blades. 

MR. MERCER: Anything else? 

THE WITNESS: We are making a disc now. 

MR. MERCER: For Pratt and Whitney. Nothing further. 

TRIAL EXAMINER: Thank you. 

(Witness excused. ) 
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CLAUDE VANCE 


a witness called by and on behalf of the Charging Party, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Miles) Where doyoulive? A. 3016 
Huntington Road, Marion, Indiana. 

Q. Where are youemployed? A. Iam employed by the 
UAW International Union and work out of the regional office 
in Indianapolis, Indiana. 

Q. In what capacity are you employed? A. Staff 
representative. 

Q. As part of the duties of that employment, are you 
assigned to service certain plants? A. Yes, sir. 

Q. Of the plants involved about which testimony has been 
introduced in this hearing, how many of these plants do you now 
service, if any, and how many have you serviced in the past? 

A. Well, Iserviced Delco Remy plant in Anderson, Indiana, 

in which the members are represented by UAW Local 662. I 
service the Guide Lamp plant in Anderson, Indiana, and the Local 
Union there is 663, and I service the Fisher plant in Marion, 
Indiana, and the Local Union number there is 977. Ihave pre- 
viously serviced the Delco Radio plant in Kokomo, Indiana, which 
is represented by UAW Local 292. Also on two separate occasions 
I have serviced Local 489 in Muncie, Indiana, which is Delco 
Battery and 499 in Muncie, Indiana which is the Chevrolet plant. 
That's all I can recollect now but there may be more. 

Q. Are all of those General Motors plants? A. All 
of those are General Motors plants. 

Q. Tell us what types of job classifications or job titles 
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exist in the Delco Remy plant, for example, in Anderson, 
Indiana, or do you have a list? A. Very briefly I could say 
almost every type of classification which you can find in an in- 
dustrial plant, you will find in Delco Remy. 

TRIAL EXAMINER: Do we have a contract covering tat 
plant in evidence? 

MR. MILES: Yes, we do. 

TRIAL EXAMINER: I have been looking through these con- 
tracts and I find most of them list the job classifications and as 
far as I am concerned we can rely on that. | 

MR. SCHLOSSBERG: The General Motors contracts do. 

If they list them -- : 

THE WITNESS: The do not Steve, in the book. They i would 
be listed in the local supplements. | 

MR. SCHLOSSBERG: Here is one that does but that is 
skilled trades. | 

TRIAL EXAMINER: I am trying to shorten things, it I 
can. If you don't have it ina contract. -- | 

MR. MILES: May we go off the’ record just a moment? 

TRIAL EXAMINER: Yes. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

Q. (By Mr. Miles) Without listing the skilled trades job 

classification chart, included in the contract, tell the 
Trial Examiner, what other classifications would exist in these 
plants which you serve ? 

MR. McGUINESS: Your Honor, I will object to that 
question because I assume the purpose of this testimony is to 
show the comparable nature of these contracts and the mere fact 
a job classification which might or might not have the same title 
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is not relevant. It is a question of what the plant produces and 
what type of plant it is which shows a comparability of the plant. 

TRIAL EXAMINER: Overrules. 

THE WITNESS: Well, in the Delco Remy stant: for example, 
we have all types of lathe operations. 

TRIAL EXAMINER: Aren't those skilled? 

THE WITNESS: No. They can very well be skilled or they 
can be production jobs, such as they have in the Elwood plant. 
You have a skilled lathe and you have a production lathe. So in 
the production units where we are making the parts that they ship 
throughout the country to several customers, we have lathe 


operations of all type. We have grinder operations, both OD and 
ID that dove tail. We have drill presses. We have broaches. 
We have gear cutters. We have assemblers. We have hand 


polishers and buffers. We have truck drivers, material handlers, 
sweepers, janitors, inspectors, both skilled and non-skilled 

who work out on the floor inspecting the parts as they are in 
process or immediately prior to being shipped, and we have 
shipping and receiving employees, heat treat employees, plating 
employees. All of these classifications I mentioned are in the 
production unit, producing parts. 

Q. (By Mr. Miles) For which plants? A. Delco Remy. 
You will find the same thing in Guide Lamp. 

Q. The same thing would be true of Guide Lamp? 

A. Yes. 

Q. AtAnderson? A. Yes. 

Q. What about the Fisher plant in Marion? A. The 
Fisher plant in Marion, basically fifty percent of the plant is 
skilled trades. A big die making shop and jig and fixture shop 
on one end and a pressed metal department and a metal assembly 


335 


department on the other end of the shop, along with shipping; 


operations. In the press metal department you have conveyor 
attendants and press operators and material handlers. Over in the 
welding end you have welding operators and automatic schuttle 
loading type of operation and material handlers, stock movers and 
so forth. You have all of the skilled trades classification found 

in the die shop. ! 

TRIAL EXAMINER: Basically, are they making a 

parts there? 

THE WITNESS: They are stamping out automobile parts. 
Some are large and some are small and some are assembled in the 
plant to make a large part. Their metal assembly department 
takes the little ones and puts them together and makes a knock 
down unit shipped to the assembly plants. 

Q. (By Mr. Miles) Would the two Muncie plants in- 
cluding the Chrevolet plant in Muncie would their operations be 
substantially similar, covering similar job classifications and 
titles? A. Yes. 

Q. And you have already givenus? A. Yes, the 
Chevrolet would. Muncie basically one plant is a battery plant 
and they would have a tool room. They would have a HE 
trades section just like they would have in any other plant. 

Q. You have that at Ex-Cell-O Elwood? A. Yes, but 
the Chevrolet plant is a gear plant and they would have all of 
these machine operations along with assembly and so forth, 
put their ultimate product is the Chevrolet transmission. — 

MR, MILES: I think that is all. 


CROSS EXAMINATION 


Q. (By Mr. McGuiness) Mr. Vance, this Delco Remy 
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plant makes ignition systems, does it not? A. One of their 
products. 

Q. What other products do they make? A. They 
make outboard motor parts and they make a multitude of patented 
switches which you can't buy any place else in the world. 

Q. Electrical switches ? A. Electrical switches, 
solenoid switches, starters, generators. I think they still have 
the operation -- they have a foundry. 

TRIAL EXAMINER: When you say they make starters and 
generators do they actually manufacture the metal parts ? 

THE WITNESS: All the way down the line. 

TRIAL EXAMINER: And wind them? 

THE WITNESS: Let me qualify this. They wind them, they 
go all the way down the line. They cut the housing, they cut the 
skaft, they polish them down and bind the coils. They make the 
business. 

Q. (By Mr. McGuiness) Do they make any blades for jet 
engines such as are made at Ex-Cell-O? A. Blades for jet 
engines? I can't say. They did at one time. They had a plant 
that made blades. 

Q. Isn't it a fact, they don't make any now? A. To 


my knowledge, I don't know of any operation, Mr. McGuiness, 
making blades. 

Q. How big a plant is that? A. The Delco Remy 
division takes in some seventeen plants in Anderson, Indiana. 


Q. And how many employees total would they have in the 
seventeen plants. A. I would have to guess. I would think 
approximately fourteen thousand employees in the Delco Remy 
division. It varies but that is close. 

Q. Now what product does Guide Lamp make ? 
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A. Guide Lamp does electric plating. Makes a lot of trim that 
goes on cars, die cast and plated trim and they also make | 
headlamps, tail lamps, turn signal system, plastic, plastic 

parts that go into cars, plastic trims. Several items, automotive. 

Q. Does Guide Lamp make any blades for jet engines 
such as made at Elwood? A. Not thatI know of. Inever seen 
any or never heard of any. 

Q. How big a plant is Guide Lamp? A. I would say 
Guide Lamp now in the last five years has doubled in size. 

It is about forty-five hundred, maybe. 

Q. The Fisher Body plant about which you testified, “does 
it make any blades for jet engines? A. No, they are strictly 
an automotive tool and die shop. : 

Q. How big a plant is that one 2? A. I would say about 
twenty-six.or twenty-seven hundred. | 

Q. Does Delco Radio make any jet blades? A. I can- 

not answer you there because since I have left there, they 
have built about five new plants and they are so diversified, 1 
couldn't tell you. They started out as radio and then they got into 
semi-conductors and what they make now, I couldn't tell you. 

Q. By semi-conductors, you mean transistors and things 
of that sort? A. Yes. | 

Q. But of your own knowledge you don't know if they make 
any jet blades? A. I don't know but I wouldn't rule it out. 

Q. How big a plant is that, or how many employees do 
they have? A. I would guess five thousand. 

Q. Now Delco Battery, do they make any jet blades there ? 
A. No. 

Q. It is strictly a battery plant? A. Yes. 


Q. How many employees do they have? A. I couldn't 
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say truthfully, Mr. McGuiness. My last knowledge of the plant 
was they had twelve hundred but I understand they have expanded 
some. 

Q. The Chevrolet plant at Muncie, does that make any 
jet blades ? A. Not to my knowledge. 

Q. How many people do they have? A. About 
fifteen hundred or somewhere in that area. 

MR. McGUINESS: I have no further questions at this time. 

I may want to recall Mr. Vance. 

MR. MILES: I have no further questions of this witness. 

TRIAL EXAMINER: All right, thank you, Mr. Vance. 
You are excused. 

(Witness excused. ) 

MR. MILES: I would inform the Trial Examiner in 
Charging Party's Exhibit Number 2, the 1964 contract with 
General Motors Corporation, you can find the skilled trades 
classifications in Appendix "B" beginning at page 154 thereof. 

TRIAL EXAMINER: Thank you. 

MR. MILES: Mr. O'Neal. 


DONALD O'NEAL 


a witness called by and on pehalf of the Charging Party, being 
first duly sworn, was examined and testified, as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Miles) Will you state your name, please? 
A. Donald O'Neal. 

Q. Where are you employed? A. International UAW, 
8000 East Jefferson, Detroit, Michigan. 

Q. And in what department? A. UAW Research. 
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Q. How long have you been so employed? A. I've : 


been employed by the UAW for about eleven years, and I've been 
in the Research Department for about three years. | 

Q. Tell the Trial Examiner your educational background, 
if you will, please. A. Ihave a master's anda bachelor's 
degree in economics from Wayne State University. | 

Q. Have you made an examination of classifications, Mr. 
O'Neal, in certain companies in response to our request for this 
hearing? A. Certain companies? Are you speaking about any 
company under contract with the UAW? 

Q. Certain ones you have examined, such as Borg-Warner 
Corporation, Warner Gear Division, Muncie. A. Mr. Slinkard 
did those. Those classifications. | 

Q. Have you done the Ex-Cell-O plants? A. Yes, I 
dis the Ex-Cell-O plants. | 

Q. Allright. Tell us what classifications or job titles 
you find in these Ex-Cell-O plants. A. Very often I aor do 
comparisons of different wage classifications, and I think after a 
while you get so you know just about which classification compares 
with another. Sometimes it's indicated in the agreement by de- 
partment reference, and other times it might be indicated by other 
things, and we find a wide variety of classifications in the various 
plants. They range from production workers all of the way up to 
skilled workers. | 

MR. McGUINESS: Your Honor, I move that answer be 
stricken as not responsive. | 

TRIAL EXAMINER: I'm treating it as background. it 
may remain. 

Q. (By Mr. Miles) Give us some examples. A. ee 


want examples of specific job titles ? 
Q. Doyou know what job classifications or titles exist 
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in Ex-Cell-O Corporation's Lima, Ohio plant? Did you make an 
examination of that? A. Yes. . 

Q. Tell the Trial Examiner what ones exist there. 
A. Inthe Lima, Ohio plant we find different kinds of production; 
general production operators, plant assemblers, janitors, you 
find tool makes, heat treat operations, machine repair men, 
grinding operations, polishing operations, burring operations, and 
you also find more skilled jobs like tool makers. 

TRIAL EXAMINER: Isn't this in the contract that is in 
evidence ? 

THE WITNESS: Yes. Ihave the page numbers where these 
are to be found in the documents. 

TRIAL EXAMINER: Do we need the testimony -- 

MR. SCHLOSSBERG: Could we go off the record for @ 
moment? 

TRIAL EXAMINER: We'll take a brief recess. 

(Recess. ) 

TRIAL EXAMINER: The hearing will now resume. 

MR. MILES: [ have nothing further of this witness. 

MR. McGUINESS: Nothing. 

TRIAL EXAMINER: Thankyou. That's all, Mr. O'Neal. 

(Witness excused. ) 


LUTHER SLINKARD 


a witness called by and on behalf of the Charging Party, having 


been previously duly sworn, resumed the stand, was examined and 


testified further, as follows: 

TRIAL EXAMINER: You understand you are still under 
oath, Mr. Slinkard? 

THE WITNESS: Yes, sir. 
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DIRECT EXAMINATION (Continued) 


Q. (By Mr. Miles) Have you, sir, made an examination 
of the job titles for the classifications of Dana Corporation | 
covering its Perfect Circle operation in New Castle, Indiana? 

A. Yes, sir. | 

Q. Will you tell the Trial Examiner what those job titles 
are? <A. We have a light machining and inspection section. We 
have a heavy machining section, a miscellaneous section, a tool 
room and maintenance section identified on Exhibit "A" to the 
agreement. Under Classifications I find tool maker, machinist 
repair man, repair man electrical production machine -- which 
is shown on the records here would be one or three separate 
classifications, tool inspection, heat treat, machine operator, 
production tool and cutter grinder, lathe operator trainee, and I 


also find electrician, welder, millwright, pipefitter trainee, 
handiman, janitor and fireman. : 

Q. Does this complete the job classifications at Dana? 
A. Ofthe material I have before me, yes. I was just checking 
it further. 


MR. MILES: May we go off the record for a moment, sir? 
TRIAL EXAMINER: Yes. 
(Discussion off the record. ) 
TRIAL EXAMINER: On the record. 
MR. MILES: Will you mark this as Charging Party's 
Exhibit 56, please. 
(Thereupon, a document was, 


marked as Charging Party's 
Exhibit No. 56 for identification-) 


MR. MILES: And 57 for identification. 
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(Thereupon, a document was 
marked as Charging Party's 
Exhibit No. 57 for identification. ) 
MR. MILES: We offer for introduction into evidence what 
has been marked as Charging Party's Exhibits Number 56 and 
Number 57, being classifications of hourly labor employees 


and tool die maintenance employees at the Kokomo, Indiana 
Chrysler plant. 

MR. McGUINESS: Your Honor, Iam willing to stipulate 
these are a list of classifications at this particular plant. It is 
my understanding from Mr. Miles in an off-the-record discussion 


there were wage rates on here which have been cut off, so this is 
a list of classifications only. 
MR. SCHLOSSBERG: That's right. That's all we want you 
to stipulate. 
MR. McGUINESS: I will do that. 
TRIAL EXAMINER: Received. 
(The documents heretofore marked 
as Charging Party's Exhibits 


Nos. 56 and 57 for identification 
were received in evidence. ) 


(Thereupon, a document was marked 
as Charging Party's Exhibit No. 
58 for identification. ) 


MR. MILES: And 59. 


(Thereupon, a document was marked 
as Charging Party's Exhibit No. 
59 for identification. ) 
MR. MILES: I would now offer for introduction into 
evidence Charging Party's Exhibits Numbers 58 and 59, being 
classifications at New Castle Chrysler plant. 
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MR. McGUINESS: I am willing to agree this is a list of 
classifications at the plant, at the plant specified by Mr. Miles. 

I again note certain portions of these exhibits have been 
clipped out, which I understand were or are wage rates. | 

I will not object to their introduction, 

TRIAL EXAMINER: Received. | 


(The documents heretofore marked 
Charging Party's Exhibits Nos. 

58 and 59 for identification were 
received in evidence. ) 


MR. MILES: We have no further questions of this witness. 
TRIAL EXAMINER: Mr. McGuiness. 


CROSS EXAMINATION | 


Q. (By Mr. McGuiness) Mr. Slinkard, have you ever 
been at the Perfect Circle plant? A. No. 

Q. So your testimony in connection with these classifica- 
tions is taken from documents in your possession, is that right? 
A. Documents and records in the possession of the UAW. | 

Q.  Doyou of your own knowledge know what products are 
made at the plant? A. Notas a matter of personal observation, 
but that can be readily ascertained. The records are a 
if anyone is interested. | 

Q. But you don’t know that of your own knowledge at this 
time? A. My personal observation, no. 

Q. Doyou know how large the Perfect Circle plant is, 
or how many employees are employed there? A. Oh, I ae 
we can establish that. | 

Q. Doyou know of your own knowledge approximately 
how many ? 

TRIAL EXAMINER: You don't know offhand? 
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THE WITNESS: No, not of my own knowledge, but it can 
readily be established from authentic records. 

TRIAL EXAMINER: All Mr. McGuiness is interested in 

knowing is whether you know offhand. 

THE WITNESS: Oh, personal knowledge? Personal ob- 
servation? No. 

MR. McGUINESS: [I have no further questions. 

MR, MILES: We have nothing further from this witness. 

TRIAL EXAMINER: Thank you, Mr. Slinkard. 

(Witness excused.) 

MR. MILES: The charging party rests. 

MR. McGUINESS: Mr. Vose -- Mr. Trial Examiner -- 
when these large number of contracts which have been introduced 
as exhibits were introduced I raised objections, as you are aware, 
on the grounds of materiality and on the grounds of whether or 
not these documents fitted into the conditions which you had set 
down for trying this theory of remedy, which included that they 
must be related to the area in or around Elwood, and they must 
be comparable operations, and they must cover certain prescribed 
periods of time, which, as I recall, was a period from six months 
after the date of the election. 


Inasmuch as the Union has now rested, I think it is 


appropriate to move that the Trial Examiner reconsider and 
reject these documents on the basis that they have not been demon- 
strated on the record, as it now stands, to cover comparable 
operations. 
They also have not been demonstrated to cover the particu- 
lar point of time which you suggested. 
I think my principal objection is on the basis of comparable 
operations because I think it is clear that these plants are much 
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larger plants than the Elwood plant. Mr. Vance's testimony I 
think was certainly clear in that area, as to many more employees 
at all of the plants about which he testified than there are at the 
Elwood plant. | 

Also I think it is clear that jet blades -- which are the 
principal product made at the Elwood plant -- are not made at 
these other plants, and therefore they are not comparable opera- 


tions. 


Consequently, as I said before, I submit the Trial Examiner 


should reconsider and should reject these documents. 

TRIAL EXAMINER: I think the Charging Party has put in 
enough so that I cannot rule in your favor at this stage. I think 
many of your points may be well taken, but I believe that I have 
got to resolve this question on the basis of the entire record, and 
then decide. 

We discussed in an off-the-record conference how we would 
proceed from here on out, 

First I should say, as far as the company’s offer to furnish 
a list of job classifications, will you send that to Mr. Miles so 
that he can examine it and send it on to me; and if there are any 
problems in connection with it I am sure they can be thrashed out 

before it gets sent on to me; and that's the way I have in 
mind doing that. 

MR. MILES: May I say I'm not going to be available, and 
maybe he could send that, instead, to Mr. Schlossberg, aoe let 
him send it on to you? 

TRIAL EXAMINER: That's fine. Do you have Mr. Schloss- 
berg's address ? 

MR. McGUINESS: Yes. 

MR. MILES: We have two men who have been with us 
who would like to leave. Would they be free to leave at this 
time ? 
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TRIAL EXAMINER: Yes, indeed. If you don't want them, 
and Mr. McGuiness has indicated he doesn't. 

MR. McGUINESS: Mr. Trial Examiner, I don't think I 
have ever been formally offered the opportunity to introduce 


rebuttal evidence. 

TRIAL EXAMINER: Do you want to right now? 

MR. McGUINESS: No. 

TRIAL EXAMINER: I may be going on my intuition a little 
too much. Mr. McGuiness, could you get that document to Mr. 


Schlossberg within ten days? 

MR. McGUINESS: Yes. 

TRIAL EXAMINER: That will be fine. 

With respect to the law suit against Mr. Little and myself, 
which has resulted in there being an agreement between the 
Charging Party and the Respondent that the record will not be 

closed until the District Judge has ruled on our motion to 
dismiss, I have, however, added as far as Iam concerned this 
agreement not to close is limited toa period of sixty days after 
the argument is held before the District Judge. After that time, 
-- unless I am under some sort of restraint, --I will feel free 
to decide what to do about closing the hearing. I just wanted 
that understood by all parties. 

MR. McGUINESS: Mr. Examiner, perhaps for the record 
it would be well to identify that proceeding as Number IP-66-C- 
313 in the United States District Court for the Southern District 
of Indiana, under the title of Ex-Cell-O Corporation versus 
William T. Little etal. 

TRIAL EXAMINER: Yes, thank you. 

MR. McGUINESS: Just for purposes of identification. 

TRIAL EXAMINER: Yes. 
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MR. MERCER: Before you adjourn the hearing, Mr. 
Trial Examiner, are you going to make provisions for briefs at 
this time? | 

TRIAL EXAMINER: Yes. Thank you for reminding me. 
It just occurred to me. 

Off the record for a moment, please. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. Mr. Mercer? — 

MR. MERCER: Yes. Before you close the hearing, the 
General Counsel will not file a brief in this case. We are relying 

on the General Counsel's earlier oral statements -- and, 
more particularly, General Counsel's motion for summary judg- 
ment, which sets forth the law on the issues, on the point, as 
the General Counsel sees it. That's in the record as General 
Counsel's Exhibit 1(f). | 

To clarify that, briefly, the only issues remaining for. 
hearing -- and which prevented the granting of summary judgment 


on the pleadings, as the General Counsel views the case -- were 


two issues. 

One, the capacity of the UAW to represent the employees 
in accordance with the certification in the companion "R" case}; 
and, secondly, the question of newly discovered evidence and 
related matter of reopening the representation-case issues in 
regard to the leaflets which were passed out prior to the October 
22nd, 1964 election. 

Now, I believe both of those matters have been disposed of 
at our first session in Elwood, Indiana; and on the basis of the 
record at this time the General Counsel feels that no brief or 
further oral argument is necessary, and an 8(a)(5) order should 
follow. 
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Now, there is one matter for the record that I wish to point 
out. I want to make it very clear that if the General Counsel 
misled anyone he did not intend to do so, but my position is that 
Lam neither urging nor opposing this proposed remedy, and any 

urging or opposing that I did in the matter of delay was 


based upon my opinion -- rightly or wrongly -- that the matter 


could have been litigated without delay or without as much delay. 
I may be in error in that matter, but certainly my opposition 
was to the delay and not to the remedy. 

Thank you, Sir. | 

TRIAL EXAMINER: Thank you for clarifying that, because 
I may have misunderstood you. 

As the result of an off-the-record discussion it has been 
agreed that the Charging Party will file its brief on all of the 
issues which it sees fit to treat by November 30th -- September -- 
by September 30th, 1966. That the Respondent will file its 
brief by October 31st or five weeks after the date of my Order 
closing the hearing -- whichever is the later. 

Is there anything further, gentlemen? 

All right, then the hearing is now closed. 

MR. McGUINESS: I beg your pardon, Your Honor. Do 
you mean the hearing is closed ? 

TRIAL EXAMINER: Adjourned indefinitely. The hearing is 
now adjourned indefinitely. 

(Whereupon, at 4:05 0 ‘clock, p.m., Thursday, July 28, 
1966, the hearing in the above-entitled matter was adjourned 
indefinitely. ) 
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VEDDER, PRICE, KAUFMAN & HAMMHOLZ 
1750 Pennsylvania Avenue, N. W 
Washington, D. C. 20006 


December 14, 1965 


Mr. Charles Schneider 

Assistant Chief Trial Examiner 
National Labor Relations Board 
1717 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Dear Charlie: 


Re: Ex-Cell-O Corporation, Case_No. 25-CA-2377 


As I informed you on the telephone today, the General Counsel 
has filed a Motion to Strike Portions of Respondent's Answer and 
Motion for Summary Judgment in the above case, which Motion was, 
on December 9, 1965, referred by the Regional Director to a Trial: 
Examiner for ruling. 


This letter is written to confirm my understanding that the 
Respondent will, through the device of,a show-cause notice, be 
given an opportunity to state formally its opposition to the General , 
Counsel's Motion. 


Very truly yours, 


/s/ Stanley R. Strauss 
Attorney pox Ex-Cell-O Corp. 
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[Filed 6-29-66] 
UNITED STATES DISTRICT COURT 


FOR THE 
SOUTHERN DISTRICT OF INDIANA 


EX-CELL-O CORPORATION, 
a Michigan Corporation, 

1200 Okman Boulevard, 
Detroit, Michigan, 


Plaintiff, 


vs. : Civil Action No. 
f IP66-C-313 
WILLIAM T. LITTLE, Regional 
Director, Twenty-Fifth Region, 
National Labor Relations Board, 
and OWSLEY VOSE, Trial Examiner, 
National Labor Relations Board, 


Defendants. 


COMPLAINT 


(To enjoin closing of National Labor Relations Board hearing, 


for Temporary Restraining Order and Preliminary and Permanent 
Injunctions, and to compel production of documents before 


Trial Examiner) 


1. This action arises under the Labor Management 
Relations Act, as amended, 29U.S.C., Sec. 151 et seq.; 
Section 10 of the Administrative Procedure Act, 5U.S.C., 
Sec. 1009; Section 24 (8) of the Judicial Code, 28 U.S.C., 
Sec. 1337; and the Fifth Amendment to the Constitution of the 
United States. 
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2. Plaintiff, Ex-Cell-O Corporation, is a corporation 
organized and existing under and by virtue of the laws of the © 
State of Michigan. Its principal office and place of business is in 
Detroit, Michigan. Plaintiff is principally engaged in the manu- 
facture and distribution of machine tools and other products. | 
Plaintiff maintains and operates a production plant in Elwood, 
Indiana, where it manufactures blades for jet engines and where 


it currently employs approximately 318 production and maintenance 


employees. 

3. Defendant, William T. Little, is the Regional Director 
of the Twenty-Fifth Region of the National Labor Relations Board 
(hereinafter called "the Board’ ), an agency of the United States of 
America, having been duly appointed under and by virtue of the 
provisions of Section 4(a) of the Labor-Management Relations Act, 
29U.S.C., Sec. 154, and having his principal office in Indianapolis, 
Indiana. 

4, .Defendant Owsley Vose is a Board Trial Examiner 
duly appointed under the said Section 4(a) of the Labor -Management 
Relations Act, and has his principal office in the District of 
Columbia. 

5. On October 22, 1964, the Board, conducted an election, 
in Board Case No. 25-RC-2670, among the production and 
maintenance employees at Plaintiff's Elwood, Indiana, plant, to 
determine whether such employees desired to be represented for 
collective-bargaining purposed by International Union, United 
Automobile, Aerospace and Agricultural.and Implement Workers 
of America, UAW, AFL- CIO (hereinafter called "the UAW"). 

_ At the conclusion of the election in said Board Case No. 25-RC- 

‘2670, a Tally of Ballots, was issued which showed that of 
approximately 208 eligible voters, 195 valid votes were counted, 
of which 102 were cast for, and 93 votes against, the UAW.. 
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Of the 208 eligible voters, 39 were laid-off female em- 
ployees. 

6. On October 29, 1964, the Plaintiff, acting pursuant 
to the Board's Rules and Regulations, filed Objection to Conduct 
Affecting the Results of the Election conducted in the aforesaid 
Case No. 25-RC-2670. The Objections, a copy of which is 
attached hereto as Exhibit "A", alleged, among other things, that 
before the October 22, 1964, election, the UAW had made sub- 
stantial misrepresentations of fact concerning Plaintiff's wage and 
hiring policies, which misrepresentations had influenced the votes 
of Plaintiff's employees in favor of the UAW, and particularly had 
so influenced the votes of the 39 laid-off female employees. 

7. Following the filing of the aforesaid Objections, the 
Regional Director of the Board's Twenty-Fifth Region, one of the 
defendants named herein, conducted an investigation of the issues 
raised by the said Objections, and on December 29, 1964, issued 


a Supplemental Decision and Certification of Representative, a 

copy of which is attached hereto and marked Exhibit "B", in 

which he overruled Plaintiff's Objections and certified the UAW 

as the pargaining representative of Plaintiff's Elwood employees. 
8. On October 28, 1965, the Board issued a Decision 

on Review, a copy of which is attached hereto as Exhibit "C", 


in which, it affirmed the Regional Director's overruling of 
Plaintiff's Objections and it affirmed the certification of the UAW 
as the pargaining representative of the production and maintenance 
employees at Plaintiff's Elwood plant. 

9. On November 9, 1965, Plaintiff notified the UAW 
that it would not meet and negotiate with the UAW in order to 
procure review of the Board's Decision in Cast No. 25-RC-2670. 
A copy of such notice is attached hereto as Exhibit "D". 
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10. On November 23, 1965, the Regional Director of the 
Board's Twenty-Fifth Region;issued, in Board Case No. 25-CA- 
2377, a Complaint and Notice of Hearing. in which it was alleged, 
among other things, that Plaintiff, by refusing-to bargain col- | 
lectively with the UAW as the bargaining representative of the 
production and maintenance employees at Plaintiff's Elwood plant, 
had engaged in, and was engaging in unfair labor practices 
affecting commerce within the meaning of Sections 8(a)(1) and 
8(a)(5) of the Labor Management Relations Act. 

11. On December 6, 1965, Plaintiff filed an Answer to 
the complaint in the aforesaid Case No. 25-CA-2377, in which 
Plaintiff requested that the said complaint be dismissed and, 
among other things, asserted that the certification of the UAW 
as the bargaining representative of the employees at Plaintiff's 
Elwood plant was invalid and void and not made in accordance’ 
with either the Labor Management Relations Act or the Board's 
Rules and Regulations. 

12. On December 8, 1965, counsel for the Board's 
General Counsel, filed a Motion to. strike portions of Plaintiff's 
Answer to the Complaint in the aforesaid Case No. 25-CA-2377, 
and for the entry of a Summary Judgment to the effect that 
Plaintiff had committed unfair labor practices within the meaning 
of Sections 8(a)(1) and 8(a)(5) of the Labor Management Relations 
Act, and ordering Plaintiff to bargain with the Union. The said 
Motion requested that official notice be taken of the proceedings 


in the aforesaid representation case, Board Case No. 25-RC- 
2670. 


13. On January 5, 1966, a Board Trial Examiner, 
Thomas N. Kessell, ordered Plaintiff to show cause in writing 
why the aforesaid Motion for Summary Judgment should not be 
granted. 
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14. On February 4, 1966, Plaintiff's attorney, Kenneth 
C. McGuiness, sent a letter to the Regional Director of the 
Board's Twenty-Fifth Region, a copy of which is attached hereto 
as Exhibit "E", in which the Regional Director was requested to 
furnish Plaintiff with true and correct copies of all reports of 
the investigation, or investigations, the Regional Director had 
conducted in Board Case No. 25-RC-2670 not theretofore made 
a part of the record in Case No. 25-CA-2377, so that such re- 
ports could be used by Plaintiff in reply to the Trial Examiner's 
aforesaid show cause order of January 5, 1966, and so that such 
reports could be incorporated as part of the entire record in 
Case No. 25-CA-2377. 

15. By letter dated February 8, 1966, a copy of which 
is attached hereto as Exhibit "F", the Regional Director denied 
Plaintiff's aforesaid request for copies of the Regional Director's 
reports of the investigation he had conducted in Case No, 25-RC- 
2670. 

16. On or about February 14, 1966, Plaintiff's attorney, 
Stanley R. Strauss, served Subpoena Duces Tecum No. B-62810, 
bearing the Board's seal and signed by Board Member Howard 
Jenkins, Jr., upon the Regional Director of the Board's Twenty- 
Fifth Region. Said Subpoena Duces Tecum required and directed 


the said Regional Director to appear before the Trial Examiner 
conducting the hearing in the aforesaid Board Case No. 25-CA- 
2377, and there to produce all files, documents, reports, affi- 
davits, and records, and other papers pertaining to the investiga- 


tion, or investigations the Regional Director conducted in the 
aforesaid Board Case No. 25-RC-2670. A copy of said Subpoena 
Duces Tecum B-62810 is attached hereto as Exhibit "G". 

17. On February 14, 1966, Plaintiff's attorney, Stanley 
R. Strauss, sent a letter to the Board's General Counsel, @ copy 
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of which is attached hereto as Exhibit "H", requesting that the 
Regional Director of the Board's Twenty-Fifth Region be authorized 
to comply with Plaintiff's request for copies of the reports per- 


taining to the investigation, or investigations, the Regional Direc- 
tor conducted in Board Case No. 25-RC- 2670. By letter dated 
February 25, 1966, a copy of which is attached hereto as Exhibit 
"I", the General Counsel denied the latter request. 

18. On February 21, 1966, the Regional Director filed a 
Petition to Revoke Subpoena Duces Tecum B-62810, a copy of 
which is attached hereto as Exhibit "J". 

19, On June 1, 1966, a hearing was held in the aforesaid 
Case No. 25-CA-2377, before Trial Examiner Owsley Vose, one of 
the defendants named herein. At the hearing, the Trial Examiner 


’ 


granted General Counsel's Petition to Revoke Subpoena Duces 
Tecum B-62810. As a reason for his granting the Petition to 
Revoke, the Trial Examiner stated as follows: 


I believe that the scheme of the Act contemplates, 
at least when you have a formal hearing on ob- | 
jections, that the record made at that hearing is | 


the entire record of the representation proceeding, 


and that that is all that the Act requires to be 
certified to the Court of Appeals in connection with 
a petition for enforcement or for review. 
[Tr. 22, lines 10- 15. ] 


The hearing in Case No. 25-CA-2377 was not completed on June 1, 
1966, but was adjourned until a later date. 

20. On June 8, 1966, Plaintiff filed with the Board a 
Request for Special Permission to Appeal the Trial Examiner's 
ruling granting General Counsel's Petition to Revoke Subpoena 
Duces Tecum B-62810. A copy of said Request for Special 
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Permission to Appeal is attached hereto as Exhibit "K". By 
telegram dated June 22, 1966, a copy of which is attached hereto 
as Exhibit "L", the Board denied the aforesaid Request for 
Special Permission to Appeal. 

21. Section 11 of the Labor Management Relations Act 
provides in part as follows: 


INVESTIGATORY POWERS 
SEC BEL 


(1). . . The Board, or any member thereof, shall upon 
application of any party to such proceedings, forthwith 
issue to such party subpoenas requiring the attendance and 
testimony of witnesses or the production of any evidence in 
such proceeding or investigation requested in such applica- 
tion. Within five days after the service of a subpoena 

on any person requiring the production of any evidence in 
his possession or under his control, such person may 
petition the Board to revoke, and the Board shall revoke, 
such subpoena if in its opinion the evidence whose pro- 
duction is required does not relate to any matter under in- 
vestigation, or any matter in question in such proceedings, 
or if in its opinion such subpoena does not describe with 
sufficient particularity the evidence whose production is 


required . . . . Such attendance of witnesses and the 


production of such evidence may be required from any place 
in the United States or any Territory or possession thereof, 
at any designated place of hearing. 


(2) Incase of contumacy or refusal to obey a subpoena 
issued to any person, any district court of the United 


States or the United States courts of any Territory or 
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possession, or the District Court of the United States for 
the District of Columbia, within the jurisdiction of which | 
the inquiry is carried on or within the jurisdiction of nich 
said person guilty of contumacy or refusal to obey is found 
or resides or transacts business, upon application by the 
Board shall have jurisdiction to issue to such person an 
order requiring such person to appear before the Board, | 
its member, agent, or agency, thereto produce evidence | if 
so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a con- 
tempt thereof. | 


22. Section 10 of the Labor Management Relations Act, 
29U.S.C. 160, provides in part as follows: | 


"Prevention of Unfair Labor Practices. 


"Sec. 10. (a) The Board is empowered, as herein- 
after provided, to prevent any person from engaging in any 


unfair labor practice (listed in section 8) affecting com- 


merce. . 

"(b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor practice, 
the Board, or any agent or agency designated by the Board 
for such purposes, shall have power to issue and cause to be 
served upon such person a complaint stating the charges in 
that respect, and containing a notice of hearing before the 
Board or a member thereof, or before a designated agent 
or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. .. . The person so 
complained of shall have the right to file an answer to the 
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original or amended complaint and to appear in person or 
otherwise and give testimony at the place and time fixed in 
the complaint. . . . Any such proceeding shall, so far as 
practicable, be conducted in accordance with the rules of 
evidence applicable in the district courts of the United 
States under the rules of civil procedure for the district 
courts of the United States, adopted by the Supreme Court 
of the United States, pursuant to the Act of June 19, 1934 
(U.S.C., title 28, secs. 723-B, 723-C). 

"(c) The testimony taken by such member, agent, or 
agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. 
If upon the preponderance of the testimony taken the Board 
shall be of the opinion that any person named in the complaint 
has engaged in or is engaging in any such unfair labor prac- 


tice, then the Board shall state its findings of fact and shall 


issue and cause to be served on such person an order re- 


quiring such person to cease and desist from such unfair 
labor practice. . . In case the evidence is presented before 
a member of the Board, or before an examiner or examiners 
thereof, such member, or such examiner or examiners, 

as the case may be, shall issue and cause to be served on 
the parties to the proceeding a proposed report, together 
with a recommended order, which shall be filed with the 
Board, and if no exceptions are filed within twenty days 

after service thereof upon such parties, or within such 
further period as the Board may authorize, such recommended 
order shall become the order of the Board and become ef- 


fective as therein prescribed. 


"(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief i 
sought may obtain a review of such order in any circuit | 
court of appeals of the United States in the circuit wherein 
the unfair labor practice in question was alleged to have. 
been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a written 
petition praying that the order of the Board be modified or 
set aside... ." | 


23. Section 9 of the Labor Management Relations Act | 
provides in part as follows: | 


REPRESENTATIVES AND ELECTIONS 


SEC. 9. 
(c) (1) Whereever a petition shall have been filed, in 
accordance with such regulations as may be prescribed by 


the Board-- 
KOK 


The Board shall investigate such petition and if it 
has reasonable cause to believe that a question of repre- 


sentation affecting commerce exists shall provide for an 
appropriate hearing upon due notice. Such hearing may be 
conducted by an officer or employee of the regional office, 
who shall not make any recommendations with respect | 
thereto. If the Board finds upon the record of such hearing 
that such a question of representation exists, it shall direct 
an election by secret ballot and shall certify the results 
thereof. ! 
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(a) Whenever an order of the Board made pursuant to 
section 10(c) is based in whole or in part upon facts certi- 
fied following an investigation pursuant to subsection (c) 

of this section and there is a petition for the enforcement or 
review of such order, such certification and the record of 
such investigation shall be included in the transcript of the 
entire record required to be filed under section 10(e) or 
10(£), and thereupon the decree of the court enforcing, 
modifying, or setting aside in whole or in part the order of 
the Board shall be made and entered upon the pleadings, 


testimony, and proceedings set forth in such transcript. 


24, By refusing to comply with Plaintiff's request for 
copies of the report of the investigation, or investigations, he 
conducted in Board Case No. 25-RC-2670, which request is 
particularized in paragraph 14 of this complaint, defendant 
Regional Director abused his discretion, acted contrary to law, 
and deprived Plaintiff of a fair hearing in Case No. 25-CA-2377. 

25. By refusing to comply with Subpoena Duces Tecum 
B-62810, more fully described in paragraph 16 of this complaint, 
defendant Regional Director abused his discretion, acted con- 
trary to law, and deprived Plaintiff of a fair hearing in Case No. 
25-CA-2377. 

26. By granting the General Counsel's Petition to Revoke 
Subpoena Duces Tecum B-62810, and particularly by reasoning 
in the manner set forth in paragraph 19 of this complaint, de- 
fendant Trial Examiner abused his discretion, acted contrary to 
law, deprived Plaintiff of a fair hearing in Case No. 25-CA-2377, 
and precluded meaningful judicial review of whatever decision 
and order the Board may issue in Case No. 25-CA-2377. 

27. Plaintiff will suffer immediate and irreparable 
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damage in the following, among other, respects, unless defendant 
Regional Director is ordered to comply with the aforesaid Sub- 
poena Duces Tecum B-62810, and unless defendant Trial Examiner 
is enjoined from closing the hearing in the said Case No. 25-CA- 
2377 until the said Subpoena Duces Tecum B-62810 has been fully 
complied with: | 


(a) Plaintiff will be denied the protection and rights 
granted it under the Statutes and Constitution of the United States. 

(b) Plaintiff will be precluded from fully presenting a 
defense to the complaint against Plaintiff issued in Case No. 25- 
CA-2377, and Plaintiff will thereby be denied a fair hearing in the 
said Case No. 25-CA-2377. 

(c) Plaintiff will be denied meaningful judicial review 
with respect to such decision and order as the Board may issue 
in Case No. 25-CA-2377. 


28. Plaintiff has no adequate remedy at law. 

WHEREFORE, Plaintiff respectfully prays that this Court: 

(a) Issue an immediate restraining order enjoining de- 
fendant Trial Examiner from closing the hearing in unfair labor 
practice Case No. 25-CA-2377 until defendant Regional Director 
has complied with Subpoena Duces Tecum B- 62810; 

(b) Issue a Preliminary Injunction restraining defendant 
Trial Examiner from closing the hearing in Case No, 25-CA- 


2377 until defendant Regional Director has complied with the 
aforesaid Subpoena Duces Tecum B-62810; 
(c) On final hearing, make said Preliminary Injunction 


permanent; 

(a) After final hearing, order defendant Regional Director 
to comply fully with the aforesaid Subpoena Duces Tecum B-62810, 
to be present, and to appear, at the hearing before defendant 
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Trial Examiner in Case No. 25-CA-2377, and there to produce 
the reports, documents, and other records more fully described 
in said Subpoena Duces Tecum; and 

(e) Grant such other and further relief as is just in the 
premises. 


EX-CELL-O CORPORATION 


/s/ Kenneth C. McGuiness 
1750 Pennsylvania Avenue N. W. 
Washington, D. C. 20006 
202-298-6445 


/s/ Riley M. Sharp 
1125 South A Street 
Elwood, Indiana 
552-7384 


OF COUNSEL: 


Vedder, Price, Kaufman, 
Kammholz and McGuiness 

1750 Pennsylvania Avenue N. W. 

Washington, D. C. 20006 


Hadley and Sharp 
1125 South "A" Street 
Elwood, Indiana 


Attorneys for Plaintiff 


VERIFICATION 


STATE OF OHIO 
COUNTY OF ALLEN, ss: 


Jack L. Mustard, being first duly sworn, says that he is 
Vice-President of the Plaintiff in the above entitled action, a 
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Corporation; that he is duly authorized to execute this verification; 
that he has read the foregoing complaint; and that the facts stated 
therein are true except as to matters stated to be on information 
or belief and that, as to those matters, he believes them to be 


true. 


/s/ Jack L. Mustard, 
Vice-President, Precision 
Products Group 


Sworn to before me this 28th day of June , 1966. 


/s/ Arwilda L. Rutledge 
Notary Public 


My commission expires 4-9-68 


[Filed 1-31-67] 
UNITED STATES OF AMERICA 3 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS | 
WASHINGTON, D. C. 
EX-CELL-O CORPORATION, 


Respondent, 


and Case No. 25-CA-2377 


INTERNATIONAL UNION, UNITED 
AUTOMOBILE, AEROSPACE AND 
AGRICULTURAL IMPLEMENT WORKERS 
OF AMERICA, UAW-AFL-CIO, 


Charging Party. 
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MOTION BY RESPONDENT REQUESTING THAT 
DISTRICT COURT PROCEEDING BE NOTICED JUDICIALLY 
AND FOR INCORPORATION IN RECORD OF DISTRICT COURT'S 
FINDINGS OF FACTS, CONCLUSIONS OF LAW, AND ORDER 


TUN SS ee eee 


1. On June 29, 1966, while this unfair labor practice 
case was pending before Trial Examiner Owsley Vose, Respondent 
Ex-Cell-O Corporation filed a complaint in the United States 
District Court for the Southern District of Indiana, Civil Action 
No. IP 66-C-313 entitled "Ex-Cell-O Corporation, Plaintiff, v. 
William T. Little, Regional Director, Twenty-Fifth Region, 
National Labor Relations Board, and Owsley Vose, Trial Examiner, 
National Labor Relations Board, Defendants, " seeking an order 
enjoining Trial Examiner Vose from closing the hearing in this 
case until William T. Little, Regional Director of the Board's 
Twenty-Fifth Region, had produced certain documents requested 
in a subpoena duces tecum served upon him by Respondent Ex- 
Cell-O Corporation. Thereafter, on December 13, 1966, the 
District Court made Findings of Fact and Conclusions of Law, 
and entered an Order of Summary Judgment For the Defendants 
in the said Civil Action No. IP 66-C-313. 

29. Under 28 U.S.C. $1738, the Board will take judicial 
notice of foreign judicial proceedings. See Nashville Corporation 


and Avco Manufacturing Corporation, 94 NLRB 1567, 1569. 
WHEREFORE, Respondent Ex-Cell-O Corporation hereby 
moves the Trial Examiner herein, Owsley Vose: 


1. To notice judicially the proceedings in the United 
States District Court for the Southern District of Indiana, known 
as Civil Action No. IP 66-C-313 and entitled "Ex-Cell-O Corpora- 
tion, Plaintiff, v. William T. Little, Regional Director, Twenty- 
Fifth Region, National Labor Relations Board, and Owsley Vose, 
Trial Examiner, National Labor Relations Board, Defendants;" 


and 
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2. To incorporate in the record of this unfair labor 
practice proceeding the Findings of Fact, Conclusions of Law, 
and Order of Summary Judgment For the Defendants entered by 
the District Court in the said Civil Action No. IP 66-C-313, a 


copy of which is attached hereto and marked "Exhibit A." 
/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 


1750 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 


Attorneys for Respondent, 
Ex-Cell-O Corporation 


Of Counsel: 


VEDDER, RICE, KAUFMAN, 
KAMMHOLZ & McGUINESS 
1750 Pennsylvania Ave., N. W. 

Washington, D. C. 200 06 


Dated: January 31, 1967 


—————_—_——— 


EXHIBIT "A" 
Civil Action No. IP 66-C-313 


FINDINGS OF FACT 
CONCLUSIONS OF LAW, 
AND ORDER OF SUMMARY 
JUDGMENT FOR THE DEFENDANTS 


This cause came on to be heard upon a complaint filed by 
plaintiff Ex-Cell-O Corporation (herein "the Company") seeking 
a preliminary and permanent injunction and upon defendants’ 
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motion to dismiss the complaint or, in the alternative, summary 
judgment in their favor. The Company seeks an order enjoining 
defendant Vose, a trial examiner of the National Labor Relations 
Board, from closing an unfair labor practice hearing in which the 
Company is respondent (Board Case No. 25-CA-2377) until de- 
fendant Little, Regional Director of the Board's Twenty -fifth 
Region, produces certain documents requested in a subpoena 
duces tecum served upon him by the Company, but later revoked 
by the Board. Upon consideration of the complaint, defendants’ 
motion to dismiss the complaint or in the alternative, for sum- 
mary judgment in their favor; memoranda of law and oral argu- 
ment of counsel, the Court makes the following: 


FINDINGS OF FACT 


1. On October 22, 1964, pursuant to Section 9 of the 
National Labor Relations Act, a representation election was 
conducted among the production and maintenance employees at 
the Company's plant, to determine whether such employees de- 
sired to be represented for collective bargaining purposes by 
International Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, UAW, AFL-CIO (herein "the 
Union"), A majority of the ballots cast were in favor of the Union. 
Thereafter, on October 29, 1964, the Company filed timely ob- 
jections alleging that the election should be set aside because the 
Union's campaign literature misrepresented the employer's 
conduct and because Union agents engaged in pre-election conduct 
which restrained and coerced employees. 

2. In accordance with the National Labor Relations Board 
Rules and Regulations, (Section 102.69), the Acting Regional 
Director conducted an investigation, and on December 29, 1964, 
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issued a Supplemental Decision in which he stated the facts as — 
determined from the investigation, applied Board precedents to the 
facts as found, and concluded that the objections should be over- 
ruled. | 
3. On January 25, 1965, the Company filed with the 

Board a request for review of this decision in which it challenged 
two of the factual determinations made in the decision. The Board, 
by order dated April 23, 1965, granted the request for review | 

and directed that a hearing be conducted for purposes of taking 
evidence to resolve the factual issues raised by the request for 


review. 


4. Pursuant to the Board's order, a hearing was held on 


May 18 and 19, 1965. The Company participated and was given 
full opportunity to examine and cross-examine witnesses, and to 
offer relevant evidence. On July 15, 1965, the Board's hearing 
officer issued a report in which he made factual findings on the 
disputed issues and recommended that the objections be overruled 
and that the Union be certified as the collective bargaining repre- 
sentative. Thereafter, on August 17, 1965, the Company filed 
timely exceptions to the report, and on October 28, 1965, the | 
Board issued its Decision on Review in which it adopted the findings 
and the recommendation that the Union be certified. ; 

5. On November 9, 1965, the Company notified the Union 
that it would not bargain because it wished to test the Board's 
certification. On November 23, 1965, on the basis of the Company's 
refusal to bargain, Regional Director Little issued a complaint in 
Board Case No. 25-CA-2377 alleging, inter alia, that the Company 
was engaging in an unfair labor practice in violation of Section 
8(a)(1) and (5) ). On December 6, 1965, the Company filed an 
answer to the unfair labor practice complaint asserting, inter alia, 
that the certification of the Union was invalid and void. 
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6. On December 9, 1965, the Board's General Counsel 
filed a motion to strike portions of the Company's answer to that 
complaint and for entry of summary judgment on the issue of the 
alleged violations of Sections 8(a)(1) and (5) of the Act. There- 
after, on January 5, 1966, a Board Trial Examiner Thomas N. 
Kessel, ordered the Company to show cause why the motion for 
summary judgment should not be granted. 

1 On February 14, 1966, pursuant to Section 11(1) of the 
Act, Company counsel applied to the Board for a subpoena duces 
tecum requiring Regional Director Little to produce "all files, 
documents, reports, affidavits and records, and other papers 
pertaining to the investigation, or investigations" conducted by the 
Regional Director in the representation proceeding. As required 
by Section 11(1), the Board issued the requested subpoena duces 
tecum forthwith and it was served by the Company upon the Regional 
Director. 

8. On February 21, 1966, the Regional Director filed a 
petition to revoke the subpoena on the grounds, inter alia, that the 
subpoenaed materials were privileged and irrelevant to the unfair 
labor practice hearing. On March 4, 1966, the Company filed 
a response, and on April 1, 1966, Trial Examiner Kessel issued 
an order denying the General Counsel's motions to strike portions 
of the complaint and for summary judgment. Trial Examiner 
Kessel also ordered that disposition of the Regional Director's 
petition to revoke the subpoena be deferred until the unfair labor 
practice hearing opened. 

9. On June 1, 1966, Trial Examiner Vose opened the 
unfair labor practice hearing. As a preliminary matter Vose heard 


argument on the Regional Director 's petition to revoke the subpoena 


duces tecum. After consideration of the matter, Vose revoked the 
subpoena duces tecum. The unfair labor practice hearing was not 
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completed on June 1, 1966, but was adjourned until a later. date. 


On June 8, 1966, the Company filed with the Board a request for 
special permission to appeal the Trial Examiner's revocation of 
the subpoena. By a telegram order dated June 22, 1966, the 
Board denied the request. The Company filed the present action 
in this Court on June 29, 1966. Defendants filed a motion to dis- 
miss the complaint or, in the alternative, for summary judgment 
in their favor on July 18, 1966. 


CONCLUSIONS OF LAW 


1. The complaint does not state a claim over which this 
Court has jurisdiction. The federal district courts are without 
jurisdiction to intervene during the course of an unfair labor 
practice proceeding before a Trial Examiner of the National 
Labor Relations Board for the purpose of deciding questions raised 
in that proceeding. The exclusive procedure for judicial review 
of such questions is provided by the National Labor Relations Act 
itself. Sections 10(e) and () of the Act provide for full review 
by the Courts of Appeals, following 2 final Board decision, of all 
questions which may be presented during an unfair labor practice 
case and plaintiff herein is required by the Act to follow that 
procedure to obtain a judicial determination of the questions it 
seeks to have reviewed by this action. Myers v. Bethlehem ‘Ship- 
building Corp., 303 U. S. 41 (1938); Chicago Automobile Trade 
Ass'n. v. Madden, 328 F. 2d 766, 768 (C.A. 7), cert. denied, 
377 U.S. 979; Vapor Blast Mfg. Co. v. Maden, 280 F. 2d 205, 
208, 209 (C.A. 7), cert. denied 364 U.S. 910; Bokat v. Tide- 
water Equipment Co., F. 2d (C.A. 5, 62 LRRM 2581); United 
Aircraft Corp. v.-_McCulloch, F. 2d (C.A. D.C., 62 LRRM 2661); 
Biazevich v. Becker, 161 F. Supp. 261 (S.D. Cal.). 
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6. On December 9, 1965, the Board's General Counsel 
filed a motion to strike portions of the Company's answer to that 
complaint and for éntry of summary judgment on the issue of the 
alleged violations of Sections 8(a)(1) and (5) of the Act. There- 
after, on January 5, 1966, a Board Trial Examiner Thomas N. 
Kessel, ordered the Company to show cause why the motion for 
summary judgment should not be granted, 

7. On February 14, 1966, pursuant to Section 11(1) of the 
Act, Company counsel applied to the Board for a subpoena duces 
tecum requiring Regional Director Little to produce "all files, 
documents, reports, affidavits and records, and other papers 
pertaining to the investigation, or investigations" conducted by the 
Regional Director in the representation proceeding. As required 
by Section 11(1), the Board issued the requested subpoena duces 
tecum forthwith and it was served by the Company upon the Regional 
Director. 

8. On February 21, 1966, the Regional Director filed a 
petition to revoke the subpoena on the grounds, inter alia, that the 
subpoenaed materials were privileged and irrelevant to the unfair 
labor practice hearing. On March 4, 1966, the Company filed 
a response, and on April 1, 1966, Trial Examiner Kessel issued 
an order denying the General Counsel's motions to strike portions 


of the complaint and for summary judgment. Trial Examiner 


Kessel also ordered that disposition of the Regional Director's 


petition to revoke the subpoena be deferred until the unfair labor 
practice hearing opened. 

9. On June 1, 1966, Trial Examiner Vose opened the 
unfair labor practice hearing. As a preliminary matter Vose heard 
argument on the Regional Director's petition to revoke the subpoena 
duces tecum. After consideration of the matter, Vose revoked the 


subpoena duces tecum. The unfair labor practice hearing was not 
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completed on June 1, 1966, but was adjourned until a later date. 
On June 8, 1966, the Company filed with the Board a request for 
special permission to appeal the Trial Examiner's revocation of 
the subpoena. By a telegram order dated June 22, 1966, the | 
Board denied the request. The Company filed the present action 
in this Court on June 29, 1966. Defendants filed a motion to dis- 
miss the complaint or, in the alternative, for summary judgment 
in their favor on July 18, 1966. 


CONCLUSIONS OF LAW 


1, The complaint does not state a claim over which this 


Court has jurisdiction. The federal district courts are without 
jurisdiction to intervene during the course of an unfair labor : 
practice proceeding before a Trial Examiner of the National _ 
Labor Relations Board for the purpose of deciding questions raised 
in that proceeding. The exclusive procedure for judicial review 
of such questions is provided by the National Labor Relations ‘Act 
itself. Sections 10(e) and () of the Act provide for full review 
by the Courts of Appeals, following a final Board decision, of all 
questions which may be presented during an unfair labor practice 
case and plaintiff herein is required by the Act to follow that 
procedure to obtain a judicial determination of the questions it 
seeks to have reviewed by this action. Myers V. Bethlehem Ship- 
pbuilding Corp., 303 U.S. 41 (1938); Chicago Automobile Trade 
Ass'n. Vv. _Madden, 328 F. 2d 766, 768 (C.A. 7), cert. denied, 
377 U.S. 979; Vapor Blast Mig. Co. v. Maden, 280 F. 2d 205, 
208, 209 (C.A. 7), cert. denied 364 U.S. 910; Bokat v. Tide— 
water Equipment Co., F. 2d (C.A. 5, 62 LRRM 2581); United_ 
Aircraft Corp. v. McCulloch, F. 2d (C.A. D.C., 62 LRRM 2661); 
Biazevich v. Becker, 161 F. Supp. 261 (S.D. Cal.). : 
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2. Plaintiff is not entitled by Section 11(2) of the National 
Labor Relations Act to maintain this action. That section permits 
district court enforcement by subpoenas only upon suit of the Board, 
and not of a private party. If the Board declines to institute an 
ex rel. proceeding for the enforcement of a subpoena issued at the 
request of a private party the propriety of this action can be re- 
viewed under Sections 10(e) and (f) of the Act, as described in 
paragraph 1, above, and such action may not be made the basis 
for a private suit for injunction in the federal district court. 

3. Section 6(c) of the Administrative Procedure Act, 5 
U.S.C. §1105(c), does not enlarge the subpoena enforcement pro- 
cedures of the National Labor Relations Act. Biazevich v. Becker, 
161 F. Supp. 261 (C.D. Cal.) 265, N.L.R.B. v._Erkkila, 42 
LRRM 2594 (N.D. Cal.) both of which are cited with approval in 
Vapor Blast Mfg. Co. v. Madden, 280 F. 2d at 208, 209 (C.A. 7). 

4. The subpoena in question has been revoked by the 
Board, so that in any event there is nothing before this Court to 
enforce. 


ORDER OF SUMMARY JUDGMENT 


In accordance with the foregoing findings of fact and con- 
clusions of law it is ordered, adjudged and decreed that the 
defendants’ motion for summary judgment will be and hereby is 
granted. 

December 13, 1966. 


Judge Holder 
U. S. District Judge 


(CERTIFICATE OF SERVICE] 


371 


GENERAL COUNSEL'S EXHIBIT 1(a) 


Form NLRB-s02 UNITED STATES OF AMERICA 
Vaid NATIONAL LABOR RELATIONS BOARD 


PETITION 


INSTRUCTIONS.—Submit an origynal and four (4) copies of thie Petition to the NLRB Regional Office sn 
the Remon in which the employer concerned is located, 


If more space is required for any one item, attach additional shew, numbering item accordingly. 


— 
The Petitioner alleges that the following circumstances exist and requests that the National Labor Relations Board proceed! under its 
Proper authority: 


1. Purpose of this Petition (Check only the one box which us appropriate) ! 


A a RC—CeaTinicaTion oF Rereastntatives (Inpivioua, Grour, Lavon OncanizaTion).—A substantial number of employees 
with to be represented for purposes of collective bargaining by Petitioner, and Petitioner desires to be certified as repre- 
sentative of the employees for purposes of collective bargaining, pursuant to section 9 (a) and (c) of the act.* | 

B. | RM—Representation (Eurcover).—One or more individuals or labor organizations have presented # claim to Petitioner to be 
recognized as the representative of employees of Petitioner as defined in section 9(a) of the act.* q 

c 0 rp deceutincanion.—A substantial number of emy ramert that the certified or currently recognized bargaining reprr- 
sentative is no longer their representative as defi in section 9(a) of the act. * 

D. Oo UD—Wrirworawat of Union Snor AuTHomty.—Thirty percent (30%) or more of employees in a bargaining unit covered by 
‘an agreement between their employer and a labor organization desire that such authority be rescinded. 


PNOTE.Ifa charge under section &(b){7) of the act has been filed involving the Employer named herein, the watement following the description of the +," 
‘of petinon shall not be deemed made. i 


J. ADORESS(ES) OF ESTABLISHMENT(S) INVOLVED (Street amd manuber, cety, sone, and Shote) 
4a. TYPE OF ESTABLISHMENT (Factory, mone, wheleraler, om.) 
Factory 
5. Description of Unit Involved (1f more 4 us needed, continue on another sheet ) 
Included 


All production and maintenance employees 


Excluded 
All office clerical, professional employees, technical, supervisors, 
foremen, guards and others as defined in the Act, 
71 you have cheched box RC in 1.A. above, 
Te. [E3) Request for recognition as Bargaining Representative was made on 
declined recognition on of about...-- AUGHST.10..1964. 


(Meath, day, yrer ) 
7b. J Petitioner is currently recognized as Bargaining Representative and desires certification under the act. 
ized of Certihed Bargaining Agent (Uf there 1s none, 30 sate) 


None 


‘ADORESS 

——__——_ 

>. OATe OF EXPMATION OF CUMMENT CONTRACT, IF ANY (Show mouth, day, | 10, # YOU Mave CHECKED BOK UO We 1.0. 
and year) TOM OF AGREEMENT GRANTING UROR 


11a. THERE HOW A STRIKE OR PICKETING AT THE EMPLOYER'S ESTABLISHMENT(S) 11D. ¥ 50, APPROKIMATELY HOW MANY EMLOTEES ARE PARTICIPATING? > 1). 
— WS veooeeee = (5ma 


Tons GR INOMOUALS OTHER THAN PETITIONER (ANO OTVaR THAN THOSE NAMED IM ITEMS @ AND 1 cl, WHICH HAVE CLAIMED RECOOMITION AS SETA: 
AMO INDIVIOUALS KMOWM TO HAVE A REPRESENTATIVE INTEREST IM AMY GAMMLOYEES 16 THE UseT DESCRIBED We (Than S 
ABOVE. (WF HOME, SO STATE.) 


read the above petition:and that the statements therein are truc to the ben of my knowledge and belief. 1 
bile, Acrospace and Agricultural Implement Woxkers 


- _ International Representative... 
(Tithe, Sr) 


aLPULLY PALAE STATEMENT Ov THAD PETITION CAM OF PURNGHED BY PGE Aled IMPRISCIMREDNT (\.5. CONF, TLE 1° Cn teet) | 


V8 eowenetenT PRINTIOR erred . 1000 OF —vavEED 
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GENERAL COUNSEL'S EXHIBIT NO. 1(b) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


EX-CELL-O CORPORATION 
Employer 


and : Case No. 
: 25-RC-2670 
INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA, AFL-CIO 


Petitioner 


NOTICE OF REPRESENTATION HEARING 


The Petitioner, above named, having heretofore filed a 
Petition pursuant to Section 9(c) of the National Labor Relations 
Act, as amended, 29U.S.C. Sec. 151 et seq., copy of which 
Petition is hereto attached, and it appearing that a question affecting 
commerce has arisen concerning the representation of employees 
described by such Petition. 

YOU ARE HEREBY NOTIFIED that, pursuant to Sections 
3(b) and 9(c) of the Act, on the 3rd day of September, 1964, at 
10:00 a.m. (CDST), in the Hearing Room of the Board, Sixth 
Floor, ISTA Center, 150 West Market Street, Indianapolis, 
Indiana, a hearing will be conducted before a hearing officer of 
the National Labor Relations Board upon the question of repre- 
sentation affecting commerce which has arisen, at which time and 
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place the parties will have the right to appear in person or oe 


wise, and give testimony. 
Signed at Indianapolis, Indiana on the 14th day of ee 


/s/ 
Regional Director for Twenty -fifth Region 
National Labor Relations Board 


RESPONDENT'S EXHIBIT NO. 1 


NEWSLETTER 


If you are one of the people who failed to attend the meeting 
held last Sunday, at Eagles Hall, you missed a very fine meeting. 
Unlike these captive meetings held by the Company, where workers 
are compelled to attend, Sunday 's meeting was open to full Les 
cussion by all in attendance. Many questions were asked and 
answered. A very interesting subject was raised by the workers, 
it was stated by some of the workers that since the Company dis- 
continued the cost-of-living wage increases and manipulated the 
annual improvement factor AIF wage increases, XLO workers 
have suffered a loss of 14¢ per hour. | 

This is no small loss, it amounts to the very large sum of 
$22.40 per month for each employee or a yearly savings to the 
Company very close to $50, 000. 00. To put it another way, it 
costs XLO workers a great deal in wages not to belong to a 
Union. (This would not happen in a Union shop) 

It is such issues as the above that you are able to correct, 
simply by a secret vote. Your opportunity for such a secret vote 
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will be Thursday, October 22. This is your chance to show your 
disapproval of such unethical practices by XLO. 

What's happening to the laid off workers ? Is it the Com- 
pany's intention to completely ignore their seniority rights ? 
Several new employees have recently been hired while 40 or more 
employees are still on layoff. Some of the jobs were formerly 
performed by women. Is it the Company's intention to eventually 
replace all female employees with male employees. I have known 
other non-Union employers to do just that, Every laid off worker 
should make it a point to vote on Thursday. Every female employee 
now working should, for their own job protection, vote for the 
Union on Thursday. Only through a signed Union contract are you 
able to protect your seniority rights. 

Regarding General Motors strike, plant after plant is 
winding up negotiations and settling disputes. We expect a very 
quick end to the GM strike with all the 20, 000 grievances settled. 
The 20, 000 grievances GM workers had against their employer 
have been building up over a long period of time. It seems some- 
times the only way a worker may obtain justice is to take drastic 
action as the last resort. 

Mr. Guest is working very hard to get you to vote against 
yourself and family. Mr. Guest is a good fellow as an individual, 
after all, he is an employee of a large corporation like your- 


selves, he has a job to do. This happens to be part of his job. 


If he is able to have you vote against your Union, that makes his 
job more secure. “What about your job? OK, get in there 
Thursday, give yourself a vote: IT’S YOUR LAST OPPORTUNITY: 


Fraternally yours, 


LS:slv /s/ Lewis Strickland 
ociu#l International Representative 
Enclosure Region 3, UAW 


————_—_—— ES 
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THE SOUTH BEND TRIBUNE 
SOUTH BEND TRIBUNE, WEDNESDAY EVENING, 
DECEMBER 11, 1963 
DENIES LABOR COSTS FIGURED IN SHIFT 


By JACK COLWELL 
Tribune Staff Writer 
Labor costs or disputes had absolutely nothing to do with 
the decision of Studebaker Corp. to shift its automotive production 
from here to Canada, according to the man directly responsible 
for the firm's labor relations. : 
C. M. MacMillan, vice-president of industrial relations, 
said the firm never thought of asking workers to take a pay cut 
during its deliberations on whether to leave South Bend because 
lower labor expenses would not have solved the problem. | 
And MacMillan also sought Tuesday at a meeting of com- 
munity leaders to clarify a controversial remark made in New 
York by Randolph H. Guthrie, board chariman. Guthrie was | 
quoted as saying the corporation was "being bled white” by the 
South Bend automotive division. | 


Follows Loss Statement 


MacMillan noted that Guthrie's remark came rightafter 
the chairman had disclosed automotive division losses totaled 
$40 million since 1959, This could be described as a lot of 
bleeding, MacMillan pointed out. | 

He said the remark was merely a statement of fact about 


the effect of the losses on the corporation and not an attempt ' to 

blame those losses on South Bend or the local Studebaker workers. 
MacMillan said the local plant has an "excellent, hard ! 

working and productive work force." 
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The nature of the South Bend facilities is such that large 
volume production is needed to provide a profit on an automotive 
unit. MacMillan explained, but sales failed to warrant this volume 
production. 


Plant More Compact 


Corporation officials say the Hamilton, Ont., plant is more 


compact and modern and better suited to automotive production 
on the smaller scale suited to the demand for Studebaker products. 
Although Guthrie noted that labor costs will be lower in 
Canada, he denied that this is the reason for the switch. 
Even if the Hamilton were located in a place with United 
States automotive pay rates, Studebaker still would move to it, 
said Guthrie. 
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RESPONDENT'S EXHIBIT NO. 2 


UNITED AUTOMOBILE - AEROSPACE - AGRICULTURAL 
IMPLEMENT WORKERS of AMERICA (UAW) 


INTERNATIONAL HEADQUARTERS 
8000 East Jefferson Avenue 
Detroit 14, Michigan 


August 19, 1964 


REGIONAL OFFICE 
1701 W. 18th Street 
Indianapolis 7, Indiana 


Dear Friend: 

Iam writing to inform you about the progress we are making in the or- 
ganizing drive at XLO Elwood plant. A majority of XLO workers have 
signed cards designating UAW as their bargaining agent. However, for 
the purpose of guaranteeing a majority at all times, it is necessary 

to continue our effort and sign the remainder who have not yet signed 

a card. | 
| 
On August 10th, we petitioned the National Labor Relations Board to 
conduct an election at the plant. I have since been informed by the 
Board that due to prior commitments by the Company's attorney, John 
Gomon, they are unable to meet with us until September 3rd. At the 
September meeting, we hope to establish a date for the election. NLRB 
elections are not new to XLO workers. You are all acquainted with the 
type of propaganda the Company will throw at you. They will make | 
certain promises. . .if that should fail, they will try to scare you. All 
companies use the same methods to defeat their workers and to keep them 
under their thumbs. You will hear rumors about the plant moving if the 
Union should win. General Motors, Ford and Chrysler said that back in 
1936. Every company has used that old "saw" since then. The companies 
know (even if the workers don't) they can't run away from a Union. — 


At the present time, our Union is in negotiations with many companies. 
Outstanding among them are General Motors, Ford and Chrysler. There 

is no doubt but the workers will make tremendous gains in wages, insurance 
§.U. Be, working conditions and all other fringe benefits. If you would 

like to share in the present cycle of prosperity, then you must join with 
those workers who are making all this possible. Do you know that the 


United Automobile - Aerospace - Agricultural Implement Workers 
of America (UAW) 

Page - 2 

August 19, 1964 


Lima, Ohio incentive worker's average is around 140%? Are you 
matching that? Are you missing the cost-of-living increases you should 
be receiving??? You know the answer, you know the cure. Let's 

get with it. Join! Vote UAW! 


Fraternally, 


/s/ Lewis Strickland, Int*l. Rep. 
Region 3, UAW 


[Picture] 


WOLVES DON'T EAT GRASS: 


Once upon a time, a little Lamb, cropping grass near a 


clump of bushes, looked up to see a Wolf watching him. | 

"Psst! " said the Wolf, "Come on over here in the bushes. 
I want to talk to you.' 

"Not me, "said the Lamp. "I'll just stay here, near all the 
other lambs. They're my friends." 

‘your FRIENDS!" exclaimed the Wolf. "You poor on 
Lambs are your enemies. Look at them. What are they doing right 
this minute ?" | 

The Lamb looked over at the flock. "Eating grass, w he 
said. 

‘And what do YOU eat?" the Wolf went on. 

'T eat grass, too.” | 

Precisely," said the Wolf, earnestly. "Every single one 
of those lambs is in competition with you. You eat whatever grass 
these enemies of yours, these lambs, leave for you. Right ? 

Now, me, I'm not in competition with you. I’m your friend. ru 
take care of you. I DON'T EAT GRASS!" | 

So the little Lamb, convinced by what he could see with his 
very own eyes, went into the bushes with his friend, the Wolf, 
and found out that what the Wolf had told him was SETS, true. 
The Wolf didn't eat grass. 


| 
errs at 
Between now and the NLRB election, you will be invited 


to step into the bushes with The Company. 
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The Company will say, "Don't listen to your fellow workers. 
Don't listen to your Union. Listen to us. . . we're your friend. 


Between now and the NLRB election, your Union and your 
fellow workers will be talking with you, too. We'll be asking 
you to believe that you will be safer, more secure, have better 
incomes and greater benefits if you do what a million and half other 
automotive workers have done. . . build a Union and get a Con- 
tract. 

When you decide whether to take counsel from your fellow 
workers or your Boss, remember the little Lamb. 


UAW ORGANIZING COMMITTEE 


oeiu42afl-cio 
8/62 
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RESPONDENT'S EXHIBIT NO. 3 


UNITED AUTOMOBILE - AEROSPACE - AGRICULTURAL 
IMPLEMENT WORKERS of AMERICA (UAW) 


INTERNATIONAL HEADQUARTERS 
8000 East Jefferson Avenue 
Detroit 14, Michigan 


August 26, 1964 


REGIONAL OFFICE 
1701 W. 18th Street 
Indianapolis 7, Indiana 


Dear Friend: 


In the past two weeks I have had occasion to talk to a number of XLO 
workers regarding problems existing in the plant. Foremost among such 
problems is unemployment, | 


While it is a fact that all male employees who wish to return have been 
recalled, there are still some 47 female employees who are on the 
seniority list that have not been recalled. They are wondering what their 
chances are for employment. They would like to know if it is the Com- 
pany's present policy to replace women with men employees as jobs | 
open up or when some present employee wuits. A number of employees 
have recently quit. 


The Company has been recalling some laid off employees who have 
refused to return to XLO. Many of them are now working in Union plants 
such as General Motors, Ford, etc. Why aren't they returning to XLO? 
We will tell you why! They find the Union shops a much better place! 

to work--wages are better, benefits are better, security is better and 
working conditions are better. Workers all over our Country are turn- 
ing to UAW to help them improve their wages and working conditions, 


Since January 1, 1964, UAW has won one-hundred thirty-two (182) collec- 
tive bargaining elections. There are many more elections pending, in- 
cduding yours. 


Don't let this opportunity pass you by. A vote for the Union is a vote 
for a better future. JOIN, VOTE UAW!! 


Fraternally yours, 
LS:slv /s/ Lewis Strickland 
oeiu#l International Representative 
Enclosure Region 3, UAW 


[Picture] 
IT'S JUST GOOD BUSINESS TO JOIN THE UAW 


IT IS ONE OF THE WORLD'S LARGEST UNIONS. 
It is the World's Most Progressive Union 
It is the World’s Most Democratic Union 


It has won for autom obile, aerospace and agricultural implement 
workers: 


The highest wages 

The best working conditions 
The longest paid vacations 
The most paid holidays 


The most comprehensive hospital 
surgical and medical benefits 
(paid by employer) 

The best life insurance protection 


The largest guaranteed funded pensions 


One of the reasons it has been able to do these things is it has 
the largest staff of trained technicians of any union, employed 
in such departments and divisions as: 


Social Security Education 
Health Institute Housing 


Unemployment & Workmen's Skilled Trades 
Compensation 


Public Relations and Publicity 


Women's Auxiliary 
Recreation 


Veterans ; Industrial Health and Safety 
Community Services Political Action 


Union Counselling Radio and Television 
Fair Employment Practices and 


Anti-Discrimination Research and Engineering 


Legislative Film 

Co-op Organizing Dept. 

Each of these is a most valuable and competent service working 
_ in behalf of UAW members. No other union gives you So many 


services. 


The UAW is a humane organization whose only business is to | 


build a better America so its workers can enjoy a richer life. 


YOU WILL BE PROUD TO BE A MEMBER OF THE UAW 
Join Today [Emblem] Don't Delay 


UNITED AUTOMOBILE, AEROSPACE and AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA (UAW) 


RESPONDENT'S EXHIBIT NO. 4 


NEWSLETTER 


Dear Friend: 


No doubt you are interested in knowing the outcome of the 
meeting between the Union and Company at the NLRB offices 
September 3, 1964. 

Company representatives present were Mr. J. Guest, 
Mr. E. C. Converse, Mr. M. Vanclfave and Mr. J. Ganon, 
the Company attorney. 


Union representatives were Mrs. O. J. Powers, Mrs. V. 
Brown, Mr. R. Bush, and Lewis Strickland, UAW representative. 
For the NLRB, Mr. J. Pratt, Examiner, was present. 
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At the beginning of the meeting, I felt confident than an 
agreed to election would be the outcome. All issues between the 
Union and the Company were settled with one exception. The 
Company was insisting that a foreman be permitted to vote. To 
this the UAW objected. 

At this point the Company forced the meeting into a formal 
hearing with Mr. J. Guest as their first witness. 

Mr. Guest testified as to a large number of office and super- 
visory employees not being eligible to vote. He also testified 
that the foreman in question, Mr. W. Eldridge, would not be 
eligible to vote. But the big surprise came when they stated un- 
less we permitted Mr. Eldridge to vote they would not consent to 
three leaders voting. The leaders in question are Jim Brightman, 
Robert Thorn and Robert Cartwright. The Union insisted the 
three leaders be permitted to vote--not only do they have a right 
to vote, but they were permitted to vote in the last election when 
Mr. Eldridge was not. The Board automatically permitted the 
Company time to prepare a brief, then they requested seven 
additional days. The Union objected on the grounds the Company 
did not need all this time; it was a Company gimmick to delay the 
election. The Board then allowed them three additional days. 
The meeting lasted from 10:00 A.M. until 7:30 P.M. with 250 
pages of useless testimony. 

It has been called to my attention that the time study man 
has been spreading a rumor around to the effect that if the Union 
wins the election the Company will move from Elwood. 

I asked Mr. Guest about this rumor and he disclaimed any 
knowledge of sucha story. In fact, he informed us that at the 
present time there are 163 employed and by the end of the year 


he expects to employ 210 people and by the middle of 1965 there 
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will be 10% more added to the payroll. This should put an end 
to the stupid rumor of the plant moving. | 

With this Newsletter, Iam enclosing a pamphlet expressing 
the views of leading Churchmen and the religions they represent. 
This is a very interesting pamphlet which I think would be worth 
your time to Study. | 


We will keep you informed on all issues in the future. | 


Fraternally yours, 


/s/ Lewis Strickland 
International Rep. 
Region 3, UAW 


slv/oeiu#l 
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RESPONDENT'S EXHIBIT NO. 5 
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RESPONDENT'S EXHIBIT NO. 6 


December 15, 1961 


To: Mr. Don O. Utberg 
This will confirm our discussion in your offices last week. 


1. We have already discussed with our employees the 
necessity of reviewing our business for the purpose of recommend- 
ing wage adjustments. | 

2. Annual Review will be made on the basis of area wage 
patterns, business conditions, competitive situation, area wage 
surveys, and changes to cost of living index. 

3. Effective January 1962, we will not allow cost of living 
increases as such because our wage reviews will consider cost 
of living in the same light as the other factors covered in paragraph 
2. 


4. For practical accounting purposes, because of the fact 
that Lima Accounting is handling the Elwood payroll, the physical 
inclusion of C.O. L. float will be done after April 1962, by which 
time it is presumed that the Lima labor contract will have been 
negotiated and signed, and vacation pays will have been sum- 
marized. | 
5. Presuming that the representation election at the 
Elwood Plant will have been concluded and after the required 
waiting period, you will make the foregoing decisions known to 
the employees of the Elwood Plant. ! 


/s/ L. J. Zimmel 
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RESPONDENT'S EXHIBIT NO, 7 


Shop Meeting of January 12, 1962 


I delayed this shop meeting until after the five day waiting 
period following our recent election. It was my desire in this 
meeting to be able to tell you that the N. L. R. B. had certified the 
election, but I cannot do this. The Auto Workers Union has seen 
fit to challenge the election. I received a copy of a letter sent 
to the National Labor Relations Board by this union. In this letter, 
they listed several things that they challenge. In general, they 
challenged our communications with you people. They referred to 
statements which appeared in communications to you, posted 
literature, shop meetings, and statements made verbally to em- 
ployees. They claim that in these various means of communica- 


tions, the company misrepresented the facts, were untrue and in- 


timidating in nature. We are certain, just as you are, that our 
conduct prior to the election and during the election was proper 
and the facts which we presented were true and proper. This is 
the second time after losing an election that the Auto Workers 
have filed a complaint. This may take some time. We intend to 
keep you informed as to the status of this complaint. 

All of us have heard a good deal about the seniority com- 
mittee. We know this is important to all of us and we desire to 
keep you informed of their activities, progress, and findings. 
At this point, Charlie Greenfield and the committee have inter- 
viewed 89 people. Certainly, we will continue working on this 
question and by February 1, 1962, which is our target date, we 
will prepare a recommendation which will be posted on the bul- 
letin board for your consideration. After a sufficient time for 
your consideration and comment, the final recommendation will 
be submitted to all male employees for vote. 
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Dave Hughes has received, over a period of time, several 


comments concerning our computation of holiday and vacation pay. 
As you recall, last April, we reduced the requirements for 
vacation pay from 1500 hours to 1000°hours. These other questions 
that I mentioned concerned the rate upon which we compute both 
vacation and holiday pay. I asked Dave to make a study of this 
area. We feel it’s only proper and right to include incentive in 

the vacation and holiday pay rate. This means that those people 

on incentive will have added to their base rate, the [average} i incen- 
tive which they earned the week prior to the holiday for holiday 

pay. Vacation pay {for people on incentive on March 31] will be 
computed by using the employee's average hourly ‘earned rate 
during the vacation year, not including overtime and shift premium’ 
[For people not on incentive the pay rate on March 31 will be used 
for Vacation Pay] This will begin with the next ewes and 
vacation period. 

In a recent shop meeting, I was asked the question by the 
afternoon shift and midnight shift, ‘what about a general increase’? 
Those that were in these meetings recall that prior to the union 
organization attempt, Thad recommended.a wage review. Due to 
the union activities which developed, Lrecommended that this be 
held, feeling that our policies and decisions’ would be questioned. 
Also, I mentioned that this review was. recommended based on our 
past performance and our future outlook. I have waited the five 
days after the election, during which period of time our actions 
could also be challenged. Since the union bas seen. fit to challenge 
the election, certainly we have no need or reason for ourselves 
at this plant to wait any longer for that which we have worked so. 
hard. Effective January 15, Monday, there will be a 4, 5, and ; 
6¢ increase - broken down by the following classifications. I would 
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like to read all these classifications to you that will receive these 
increase. (Read from list) This list will be posted on the bulletin 
board for your information. } 

As we discussed at our previous shop meetings, this wage 
adjustment was recommended by me based on cost of living con- 
siderations, area wage pattern, business outlook, competitive 
situation from both customer and business competitor alike. 
There will no longer be a cost of living allowance or adjustment 
as such, because our wage reviews will consider cost of living 
factors as well as the many other factors which I have described 
to you earlier. 


RESPONDENT'S EXHIBIT NO. 8 


NEWS BRIEFS 
XLC CORPORATION 
ELWOOD 
XLC Stock: 44-1/4 Shipping Schedule: 10% = 0% 
Employment: 170 September 4, 1964 #27 


N.L.R.B. Hearing 
On Thursday, September 3, 1964, an N.L.R. B. Hearing 
was held in Indianapolis on the U. A. W's petition for an election. 
At the beginning of the hearing, U. A.W. International Re- 
presentative, Lewis Strickland demanded that the company re~ 


cognize the union without an election based upon a check of the 


cards by a third person. This demand meant that the cards would 
be disclosed to someone other than the U.A.W., and if that per- 
son found a majority of employees signed the cards, then the 
company would be required to recognize the union without an 


election. 
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The company believes that everyone who signed a union card 
to get an election has a right to cast a free ballot for the company 
or the union; and that a free election is the way the law has pro- 
vided that the question of union representation should be decided. 

The company did not request to see the union cards and does 
not believe that a majority of Elwood employees want a union in 
our plant. Therefore, the company refused this union demand.: 

As the hearing developed, it was apparent that the company 
and union disagreed on whether certain employees should be | 
included in the voting unit. The company repeatedly stated its 
position that all leaders working in the shop area should be uni- 
formly treated on their eligibility to vote in the election. The union 
argued against uniform treatment, and named certain leaders to 
vote and not others. Even when it became evident that all leaders 
had independent non-routine duties similiar to those of supervisors, 
the union refused to accept uniform treatment. | 

The hearing officer gave both the company and the union until 
September 14, 1964 to file legal briefs explaining its position on 
the leaders. After that date, the N.L.R.B. will issue their de- 
cision on who is eligible to vote. 


Union Election 


If the N.L.R.B. orders an election at Elwood, that election 
will provide Ex-Cell-O Elwood employess with an opportunity to 
demonstrate their support of the efforts our company is making to 


improve our business outlook, and to recall laid-off employees. 
The progress we save recently made in recalling laid-off employees 
is the best evidence that our job security at Elwood is substantially 
improved. No union contributed to that job security -- and no 

union had the opportunity to interfere with that job security. 


Deaths 


We extend our sympathy to Virginia Campbell on the death 
of her father-in-law and to Walter Isreal on the death of his brother. 


Welcome back 


Betty Hobbs has been recalled to work from layoff. Glad 
to have you back, Betty. 


"STAY AHEAD OF OUR COMPETITION" 


RESPONDENT'S EXHIBIT NO. 9 


OUR EMPLOYEE HANDBOOK 


EX-CELL-O 
ELWOOD PLANT 


[XLO] 


WELCOME TO ELWOOD 


We are indeed happy that you have chosen to work for us. 


Your application has been carefully reviewed and we believe there 
is an excellent chance of your personal success. 

Through our 37 years of operation, it has been our realiza- 
tion that employees are Ex-Cell-O's most important product. 

You will find, as you begin your employment with us, that this 
plant is intended to be a good place to work. 

You will find that your Supervisor is conscientiously con- 
cerned with your personal success. He is responsible for carry- 
ing out the policies that are outlined in this booklet. You will 
want to become completely familiar with this booklet. It lists: 
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Wage and Employee Benefits. 

Our Most Important Policies. 

General Information so that you can quickly fit into the j 2, 
Safety rules. | 
Rules of Conduct that all of us follow. 


Be certain that if you have any questions concerning any of 
its contents, that you ask your Supervisor for the answer to them. 

It may be necessary for him to contact the Personnel Depart- 
ment so that you have the most complete information SSESCEE SS 
our Elwood Plant. | 

It is my sincere desire that I will be able to become acquainted 
with everyone of our employees and certainly if there is a time that 
you would like to discuss with me any job or any individual problem 
you are invited to do just that. 


Sincerely, 


/s/ Ll. J. Zimmel 
Plant Manager 


I 
THE EX-CELL-O CORPORATION 


Our Company was founded in Detroit, Michigan in 1919, 
From a very humble beginning, we have grown to be one of the 
largest machine tool and precision parts manufacturers in the 
country. By the end of 1956, Ex-Cell-O will have 18 plants operat 
ing in the United States, Canada and England. In addition there 
are three engineering departments as well as Sales and Service 
offices throughout the country. We have more than 9000 employees 
with every indication of a constantly increasing work force. 
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The diversified products of Ex-Cell-O fall into four broad 
groups: 


Precision parts and assembly. 


Machine tools and accessories. 
Dairy equipment. 
Expendable tools. 


Our Company supplies machine tools and precision parts for 
30 of the most important industries through the world. This figure 
is subject to increase as more and more industries are looking to 
Ex-Cell-O for their machine tools and precision parts. 

Ex-Cell-O's-- record of progress, expansion and diversifica- 
tion in our 37 years of operation is a tribute to the teamwork of 
our employees and the confidence of our customers and stock- 
holders. 

Your plant at Elwood was opened the beginning of 1956. Our 
first employee was hired January 4, 1956. As you look about 
you in the plant, you will see what tremendous strides of progress 
we have already made. We now have several hundred con- 
scientious, willing Elwood employees. 

The precision blades and nozzles that we manufacture are 
constantly increasing in number in each month's shipment. 
Ex-Cell-O's plant at Elwood, with your full cooperation, is 
destined to become one of the more important plants in the Ex- 


Cell-O family. 
I 


WAGE AND EMPLOYEE BENEFITS 
Job Rates 


Every job classification has a defined rate range from a 
minimum hiring rate to a top rate. Employees hired below the top 
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rate receive periodical automatic increases until they reach the 


top rate. In some of the skilled classifications, there is a merit 
rate spread of either 5¢ or 10¢ above the maximum automatic rate. 
The Supervisor and the Personnel Department will both explain 

the hirer rate of each employee and the amount of additional rate 
steps in the classification. 

In the application of the automatic rates, the following 
effective dates shall apply: 

When an employee's date for increase falls on a Monday, 
Tuesday, or Wednesday, the employee's increase shall be effective 
on the Monday of that week. . 

When an employee's date for increase falls on Thursday, 
Friday, Saturday, or Sunday, the employee's increase shall be 
effective on the Monday of the following week. : 

All automatic increases for an employee will be computed on 
the basis of a calendar month; for example, an employee hired as 
a Laborer on April 2, 1956 would have his thirty day rate effective 
May 2, 1956 and his sixty day rate effective June 2, 1956 ete. 

The periods of automatic increases will be extended to com- 
pensate for absences of three or more consecutive days for any 
reason except approved vacations or accidents and industrial | 
diseases covered by the Workmen's Compensation Act. : 


Cost-of-Living 


In addition to the base rates in every classification, the 
Company maintains a cost-of-living allowance. The allowance is 
tied to the cost-of-living index published by the Bureau of Labor 
Statistics of the U. S. Department of Labor. Every March, June, 
September, and December of the year, we review the index to 
determine whether it requires an adjustment in the cost-of-living 
allowance. The current cost-of-living allowance is ¢ per hour. 
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Your total hourly rate is your base rate plus the current cost 
of living allowance. 


Annual Improvement Factor 


On the first Monday of September of 1956 and of 1957, our 
employees receive an annual improvement factor increase. The 
amount of this increase is 6¢ per hour or 2-1/2% of their base rate, 
whichever is the greater. The annual increase is predicated on 
the basis that a continued improvement in the standard of living 
of employees depends upon technological progress, better tools, 
methods, processes and equipment and a cooperative attitude of 
the Company and the employees in such progress. 


Shift Premium 


Employees who work on the afternoon shift receive a 12¢ 
per hour premium; employees who work on the midnight shift 
receive a 16¢ per hour premium. 


Holiday Pay 


Eight hours of holiday pay for New Years Day, Memorial 
Day, 4th of July, Labor Day, Thanksgiving Day, Christmas Day 
and four hours of Holiday pay for December 24 and December 31 
are provided to all employees who are eligible. To qualify for 
Holiday pay, you must have 90 days of service as of the date of 
the Holiday and you must work the last scheduled working day 
before and after the Holiday during the Holiday week. Your 
holiday pay is based on your regular straight time hourly rate, 
exclusive of night shift and overtime premium. 


Insurance 


All employees who have completed 60 days of service will be 
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insured under the terms of $4000 group life insurance policy, 2 
$2000 accidental death and dismemberment insurance policy, and 
a sickness and accident benefit policy providing either $36.75 or 
$40. 25 per week (depending on hourly rate) commencing upon the 
first day of disability due to an accident or first day of hospital 

confinement, and on the eighth day of illness for a maximum 
period of twenty six (26) weeks. This insurance coverage is pro- 
vided through the Metropolitan Life Insurance Company. The — 
entire cost of this coverage will be paid by the Company. : 


Hospitalization 


All employees, at their option, may avail themselves of 
the Blue Cross hospitalization coverage and the Blue Shield surgical 
and medical coverage. The coverage provides 120 day hos pitaliza- 
tion on a semi-private basis, Medical-Surgical Certificate includ- 
ing EKG and X-ray benefits, ($5000 family income limit contract 
or a comparable schedule where required) with the employee. | 
| 


a 


RESPONDENT'S EXHIBIT NO. 10 


Wage Increases -- Elwood 


9/ 3/56 6- 8¢ (2-1/2%) AIF 
9/ 2/57 6- 8¢ (2-1/2%) AIF 


9/ 1/58 6- 8¢ Gen'l. wage increase (Based on 
annual study of area wages, competitive 
position, competitive wage adjustments, 
Customer's wage adjustments, etc.) 

9/ 7/59 6- 8¢ Gen'l. wage increase | 


2/27/61 4¢ Gen'l. wage increase 
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1/15/62 4- 6¢ Gen'l. wage increase (Cost of 
Living trend added to study) 


1/21/63 5- 7¢ Gen'l. wage increase 
3/16/64 5¢ Gen'l. wage increase 
14-18¢ Total increase since 1962 


Wage Increases - Fostoria - Lima 
1962 No increase 
4/ 1/63 4g 
4/ 1/64 5¢ 
9¢ Total 


Cost of Living Adjustments 


1962 No adjustments 
6/ /63 No adjustment 
9/ /63 2¢ Increase 

/63 No adjustment 
3/  /64 1¢ Increase 
6/ /64 i¢ Increase 
9/ /64 2¢ Increase 


6¢ Increase Total Cost of Living 
Adjustment 
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RESPONDENT'S EXHIBIT NO, 11 


Since September 1963 through October 22, 1964 the following 9 
employees were newly hired into the following classifications: | 


Date of Hire | Name Classification 
8-14-64 Joseph Warner Laborer 
8-14-64 Alex Gardner Laborer 
8-24-64 Wm. Ice Floor Inspector 
9- 4-64 W. Thomas Israel Laborer | 
9-. 4-64 John Lowder Laborer 
9- 4-64 Bryce Odom Laborer 
9-11-64 George Ooens Laborer 
9-11-64 James Seal Laborer 


9-24-64 Donald Schrock Electrician 
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RESPONDENT'S EXHIBIT NO. 12 


WESTERN UNION 
TELEGRAM 


DEB 115 BB213 1965 MAY 17 PM 2:20 


B HKD029 PD=WUX EAST HARTFORD CONN 17 244 P EDT= 

E. R. CONVERSE, DIRECTOR OF INDUSTRIAL RELATIONS= 
EXCELLO CORP ELWOOD IND= 

PWA UNION REPRESENTATION IS AS FOLLOWS 


1 


1 
1 
1 


1 
1 


EAST HARTFORD CONN 1AM 1746 
SOUTHINGTON CONN 1AM 17464 
CANEL MIDDLETOWN CONN 1 AM 700 


FLORIDA R&D CENTER WEST PALM BEACH FLA 
1AM 971 


NORTH HAVEN CONN UAW 1234 
IT CAME AS NEWS TO US THAT THE UAW CONTROLS 


OUR PURCHASING POLICIES OF COURSE ANY SUCH CLAIM IS 
RIDICULOUS. 

UNITED ACFT CORP 

G TOOHEY ASSISTANT PERSONNEL DIRECTOR 


401 


RESPONDENT'S EXHIBIT NO, 13 


STATE OF INDIANA 


) 
) ss 
) 


COUNTY OF MADISON 


AFFIDAVIT 
I, E. R. Converse, being duly sworn upon my oath depose and say: 


1. I live at 1206 South "N" Street, Elwood, Indiana. My 
phone number is FE 2-6675. Iam 33 years old. | 

2. I have been employed by the Ex-Cell-O Corporation for 
about 4-1/2 years in Industrial Relations. I worked a couple of 
weeks at the Ex-Cell-O plant in Elwood during February, 1964 
and was officially transferred during March, 1964. 

3. On May 17, 1962, the cost of diving-aHowance [of living 
float (E. R. C.)] was added to the employees base rate. [The cost- 
of-living allowance was incorporated in the annual wage reviews 
beginning with the general wage increase in Jan. 1962 (E.R.C.)] 
This fact was determined from a record of a meeting held on | 
May 17, 1962 in which this fact was announced to shop employees. 
On May 17, 1962 in this meeting, the employees were alse [E.R.C. ] 
informed that to assure a consistent review for the Elwood plant, the 
first quarter of each year was set up for the wage review period 
and such items as cost of living trend, competition, business 
outlook and the plant's wage position in the local area would be 
considered; that these same items were reviewed prior to January 
15, 1962 for our wage increase of 4¢, 5¢, and 6¢, and the increase 
in vacation and holiday pay; that this is the type of review we will 
make in the first quarter 1963; and at [E.R.C. ] that [at that (E. 
R.C.)] time a report will be made to the employees. siacecaleia 
as -part-of this affidavit is-a-eopy- -ef ditte-sheet-entitlied-- nets 
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Benefit-Incneases-- dated-May-18- -1062,- in-which the -empleyees- 
were-previded a-summary-of the information verbally -announced- 
en-May-17;-1962. [E.R.C.] Plant records indicate that the cost 
of living allowance was last adjusted on Dec. 4, 1961, at a rate 

of 1¢, which was based upon the U.S. Index of Oct. 15, 1961, 
which was 128.4. The cost of living allowance would increase or 
decrease 1¢ per hour for each 0.5% change in this index. The 
Jan. 15, 1962 index was 129.2. Every March 1, June 1, Septem- 
per 1, and December 1 of each year prior to Jan. 1962, the BES-- 
US [E.R.C.] cost of living index [allowance (E.R. C.)] was ad- 
justed, if necessary, based upon the Consumer's Price Index 
published by the U.S. Department of Labor using the base years 
1947-1949 as of the previous January 15, [for the March adjust- 
ment (E.R. C.)] and at quarterly intervals thereafter. [for the 
next 3 adjustments. (E.R.C.)] 

4. There has been no annual improvement factor increase 
in over 7 years. The last annual improvement factor [increase 
(E.R.C.)] was granted in September, 1957. According to the 
1965 Employee Handbook, the annual improvement factor [increase 
(E.R. C.)] was a 6¢ per hour or 2-1/2% of their base rate, which- 
ever was greater. These increases were granted on the first 
Monday of September [in (S.R.C.)] 1956 and 1957. There were 
no other dates listed for annual improvement factor adjustment 
in the 1956 Employee Handbook. No subsequent handbooks con- 
tained reference to the annual improvement factor. The 1956 
Handbook also provided in the section on annual improvement 
factor that the annual improvement factor increase was predicated 
on the basis that continued improvement in the standard of living 
of employees depends upon technological progress, better tools, 
methods, processes, and equipment and a cooperative attitude of 


the company and the employees in such progress. In September 
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1958, a general increase of 6¢, "¢, and 8¢ was added to the base 
hourly rate. Reference to business records shows this increase 
was not based upon consideration of the annual improvement 
factor policy, but on a system of general increases based upon. 
studies of industrial patterns, competitors’ [wage (E.R.C.)] ad- 
justments, customers’ [wage (E.R.C. )] adjustments and the 
overall competitive situation. This explanation was given by the 
Plant Manager to all employees in a plant meeting held August 
26, 1958. An increase of 6¢, 7¢, and 8¢ was also granted in | 
September, 1959. This increase was considered a general in- 
crease and based on the same consideration as the 1958 increase. 
The next general increase was 4¢ in February, 1961 based upon 
the same considerations as in 1958 and 1959. A-system- of-annual 
veview-was-aise-announeed-at-that-time. [E.R.C.] The next in- 
crease was in January, 1962 as described in paragraph 3. 

5. The annual improvement factor was not manipulated 
put discontinued after 1957. Even if the National Labor Relations 
Board did not feel the annual improvement factor was disc ontinued, 
the National Labor Relations Board could not determine what should 
have been granted in view of the conditions governing annual , 
improvement factor appearing in the 1956 Handbook. With regard 
to cost of living allowance, this policy was revised in 1962 to} pro- 
vide for consideration of cost of living allowance in the annual 
review starting in January 1962. The annual increases amounting 

to 14¢ to 18¢ from 1962 to 1964 were due to cost of living allowance 
considerations and to protect the Company 1/3 wage position as 
stated in the Employee Handbook. Cost of living allowance was 
not discontinued. Even if the National Labor Relations Board were 
to consider cost of living allowance was lost due to "discontinuance" 


of cost of living allowance, such discontinuance does not result 
in 14¢ loss. 
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6. The union referenced the loss of 14¢ per hour in the 
flier which is employer's enclosure number 10. The union related 


this 14¢ per hour loss to monthly losses to employees and yearly 


savings to the company in the second paragraph of that newletter. 
These losses and savings were in turn related to the cost to 
Ex-Cell-O workers "not to belong to the Union! (This would not 
happen in a Union shop). " Elwood employees compare themselves 
with Ex-Cell-O Fostoria and Lima. In past campaigns, and in 
particular the 1961-1962 campaign the union compared Ex-Cell-O 
Elwood wages with Ex-Cell-O Lima and Fostoria, Ohio. In 1958, 
the union misrepresented Fostoria wage rates as found by the 
National Labor Relations Board. Further-more, reference 

[to the attachments (E.R.C.)] to Employer's Enclosure number 

26 (2 sheets) dated January, 1962 shows that Ex-Cell-O employees 
met with U.A.W. local union presidents from Ex-Cell-O Lima 
and Fostoria Plants who answered any questions they might have. 
The local union president from Ex-Cell-O Lima also mailed a 
letter to the Ex-Cell-O Elwood employees at that time in 1962. 
Furthermore, Ex-Cell-O Fostoria and Lima are in the blade 
business, the same as Elwood. Plant Management [has continuously 
directed (E.R.C.)] divects-the attention of Elwood employees 
toward Lima and Fostoria as blade competitors. [represented by 
the U.A.W. (E.R.C.)] tima-and Fosteris employees-are repre- 
sented by-the U.A-W. [E.R.C.] Reference to the Ex-Cell-O union 
contracts Appendix B dated April 1, 1962 at Lima, Ohio and 
Appendix C at Fostoria of the same date, shows that there -Was-n0 
[E.R.C. ] cost of living adjustment([s] [E.R.C. ] upward or down- 
ward [were discontinued (E. R.C.)] for the period April 1, 1962 
through March 31, 1963 at [both (E.R.C.)] either location{[s ]. 
[E.R.C.] [The cost of living float, 19¢ at Fostoria and 17¢ at 
Lima, in effect as of March 31, 1962, was factored into the job 
classification base rates effective April 1, 1962. (E.R.C.)] 


405 


The first cost of living adjustment if any was to be made at the 
beginning of the first pay period of June, 1963 based upon a com~ 
parison of the April 15, 1963 [index (E.R.C.)]-0 the new base 
index [to the (E.R.C.)] ef January 15, 1963. [index (E.R.C.)] 
Thereafter adjustments would be determined quarter-annually to 
March 1, 1965 based upon the index of April 15, 1965 [3 (E.R.C.)] 
and at quarterly intervals thereafter to January 15, 1965. The 
Personnel Managers of both plants advised me that their records 
show the following cost of living history during the contract period: 


4/1/62 [thru (E.R.C.)] te 6/1/63 No adjustment 
on 9/1/63 2¢ adjustment | 
on 12/63 No adjustment 
on 3/64 1¢ adjustment 
on 6/64 1¢ adjustment 
on 9/64 _2¢ adjustment 
6¢ total cost of 
living increases 
At Ex-Cell-O Fostoria, general wage increases are provided in 
the contract under Appendix E. Effective with the contract dated 
April 1, 1962 reference to the annual improvement factor was 
deleted, substituted with general wage increases of 4¢ per hour 
effective April 1, 1963 and 5¢ per hour April 1, 1964. There was 
no general increase in 1962. At Ex-Cell-O Lima, the annual 
improvement factor was deleted from the union contract en [of (E. 
R.C.)] February 2, 1959. The total increases at Fostoria and 
Lima due to general wage increases and cost of living equaled 
15¢ for the period April [January (E.R. C.)] 1962 to September 
1964. Wage increases at Ex-Cell-O Elwood due to periodic wage 
reviews including consideration of cost of living trends but not 


including application of the annual improvement factor policy for 
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the same period equaled 14¢ to 18¢. This comparison shows there 


was not a loss of 14¢ at Ex-Cell-O Elwood, when compared to 


Union Shops. Considering top rates, there was a 3¢ gain at Ex- 
Cell-O Elwood. This period of comparison is made due to the 
statement in the Union flier, Employer's Enclosure No, 10, 

1". . --since the Company discontinued the cost-of-living wage 
increases and manipulated the annual improvement factor AIF 
wage increase XLO workers have suffered a loss of 14¢ per hour." 

7. In 1962 a new handbook was published and in this the wage 
policy is set forth in section I on page three. This handbook was 
distributed [during (E.R.C. )] September 1962. Based upon this 
policy a general increase was granted on January 21, 1963 of 
5¢-6¢-and 7¢. Based on the same policy on March 16, 1964, a 
5¢ across the board general increase was granted. The 5¢-6¢ and 
7¢ increase [rante (E.R. C.)] was predicated on the basis that they 
higher rated classifications required more skill and training. 

Thus [they (©.R.C. )] should receive a larger increase than lower 
rated classifications requiring less skill, and training. The break 
down in rate increases was production and labor classifications 
which would receive the lowest increase, broach set up and all 
around set up the next largest increase, and tool room and 
maintenance skilled classification[s] [E.R.C. ] received the largest 
increase. 

8. On May 17, 1962, the 19¢ cost of living [float (E.R. C.)] 
abowance was added to the employees base hourly rate. The total 
19¢ was added to the employees base hourly rate [on (E.R.C. ») | 
June 1, 1956, a 5¢ per hour increase was granted and placed in 
the employees [deferred (E.R. C.)] pay plan as described in the 
Employees Handbook on page 14, 

9. Since September 1, 1963, through October 22, 1964 
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the following 9 employees were newly hired into the following 


classifications. 
Date [of hire] Name Classification 
[E.R.C. ] * ee 
8-14-64 Joseph Warner Laborer 
8-14-64 Alex Gardner Laborer 
8-24-64 William Ice Floor Inspector 
4-64 W. Thomas Israel [E.R.C.] Laborer : 
4-64 John Lowder ’ Laborer 
4-64 Bryce Odom Laborer 
9-11-64 George Goens Laborer 
9-11-64 James Seal Laborer 
9-24-64 Donald Shrock Electrician 


Except for William Ice and Donald Shrock, the above employees 
were hired directly into the maintenance department as laborers. 
Normally new male employees are hired as laborers [or Produc- 
tion Operators (E.R.C.)] and are later promoted to higher classifica- 
tions when requirements demand. [This is true unless qualifica- 
tions or experience are shown to indicate potential for higher 
skilled work (E.R.C.)] : 

10. | W. Thomas Israel job when he was hired in was» 
sweeping the floor and cleaning the men's restroom. On 9/ 16/64 


he was transferred to a male production [operator (E.R.C.)] in 
the broach department. On November 3, 1964 he was permanently-- 
[E.R.C.[ transferred to the laborer classification. On November 
5, he changed shift. I have no personal knowledge of any work 
he might have performed in the heat treat department. : 
11. Joseph Warner [was (E.R.C.)] hired as a laborer 
and he was cleaning machines, painting machines and sweeping 
the floor, and cleaning the men's restroom. On September 8, 


1964 he was permanently [E.R.C.] transferred to work in the heat 
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treat department as a male production operator. On November 
16, 1964 he was permanently [E.R.C.] transferred to laborer. 
The records indicate that he worked in the heat treat department 
and the buff - cut off-squealor mill - degreaser department (Dept. 
37 D). 

12. Alex Gardner was hired as a laborer and he was sweep- 
ing the floors, cleaning and painting machines. On August 24, 
1964 he was transferred to the tool crib. On October 5, 1964, 
he was transferred to laborer. On October 13, 1964 he was 
transferred to male production operator in department 37G. 

On November 4, 1964 he was transferred to a different shift and 
different department with the same classification. I don't know 
of my own knowledge what work Mr. Gardner performed in the 
tool reexr [crib (E.R.C.)]- 

13. William Ice [was a (E.R. C.)] is former employee who 
was classified as a male production operator and laborer and 
worked in various departments in the plant. He was laid off and 
lost his seniority. On August 24, 1964 he was hired as a floor 
inspector to [replace (E.R.C.)] Mr. Xen L. Small, a floor in- 


spector who [gave notice that he would (E.R. C.)] quit on September 


4, 1964. William Ice had experience in various production depart- 
ments which provided him with background experience for floor 
inspector classification and work. We have promoted male pro- 
duction operators to floor inspection classification in the past. 
Floor inspectors are assigned to inspect work in different depart- 
ments and all phases of new design blades through out the plant. 
At the present time we are ina transition phase from [having (E. 
R. C. )] have floor inspectors assigned to several departments to 
the concept of having the inspection of all production phases of 
newly designed blades. William Ice's duties included all of the 
[inspection (E.R.C. )] futies ef [E.R.C.] Mr. Small was formerly 
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assigned. Ben Small's [inspection (E.R.C. )] duties were in standard 
mill and broach departments and inspection of all phases of certain 
new blade designs [the same as Mr. Ice (E.R.C.)]. On October 5, 
1964 he [Mr. Ice (E.R.C.)] was bumped to another shift performing 
similar work. Records show that on January 5, 1960 Mrs. Powers 
was transferred as a female operator to the supervision of v. 
Whitenack who was the supervisor of guage crib and floor inspec- 
tion. The change of status card shows that she was performing the 
operation of inspector in the inspection department and that there 
was no change in the operation or [department (E.R.C. )]. [The 
(E.R. C.)] remarks section states the reason as "To [show (E.R.C. )] 
change of supervision only." On July 29, 1960 Mrs. Powers was 
laid off, and her current classification at that time as stated by 

the change of status card was female inspection, female production 
operator. She was recalled from lay off on August 24, 1960 to 
female inspection at $1. 94 per hour (a female inspection base 
hourly rate) until September 2, 1960 at which time she was re- 
located to final inspection. The change of status card indicates 
that she was a female operator inspection and this was not changed; 
that the department was inspection and this was not changed; 

and that operation was changed from floor inspection to final 
inspection. The remarks section indicates that the change. was 
Due to reduced work load in the broaching operation. " Sub- 
sequent to the transfer of Mrs. Powers from female inspection 

on the floor, H. E. Lineberry Jr. and J. Buchheit were recalled 
[to (E.R.C.)] floor inspection. J. Buchheit did not have seniority 
as a male inspector but was recalled to that classification in line 
with Elwood plant practice in offering recall to laid off employees 
who could do the job provided there was no register of skills 

card on file for the vacant job indicating a person qualified to do 


the work and no one with seniority in that classification was laid 
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off and had recall rights to that classification. He was hired on 
July 20, 1959 and has-been [was (E.R.C. )] classified as male pro- 
duction operator, [and was a (E.R.C. )] production set-up [employee 
(E.R.C.)] previous to recall in floor inspection as a male inspector 
on June 25, 1964. Howard E. Lineberry Jr. was hired on Novem- 
ber 5, 1959 as a male inspector in floor inspection. He was laid 
off on July 2, 1960. On November 2, 1960 he was recalled to 

floor inspection, on the second shift earning $2.29 per hour (base 
hourly rate). On February 22, 1961, [he was laid off (E.R.C.)] 
and on December 18, 1961 he was recalled to floor inspection but 
he refused recall and voluntarily quit. Otis S. Kiphart was hired 
on August 11, 1959 as a male production operator. Ata later date 
he was classified as a laborer. He was laid off and recalled 
during [E.R.C.] prior to his change of classification to male in- 


spector [in floor inspection (E.R.C.)] on September 14, 1964. 


14, Since Mrs. Powers was transferred to final inspection 
on 9/2/60 from floor inspection there have been no females in 
floor inspection. Mrs. Powers had a skill card for a transfer 
to floor inspection but it was withdrawn on 4/14/61. Mrs. Powers 
was working on the second shift during 1960. No complaint was 
filed during 1960 to the present by Mrs. Powers. By the term 
withdraw is meant that the employee voluntarily requests to have 
her skill card removed [from (E.R.C. )] for. the register of skills. 
Mrs. Powers at the present time does not have a register of skill 
card on file. 

15. The first time I heard of a [new (E.R.C. )] newsletter 
distributed during the week of October 18, 1964 was in the morning 
of October 21, 1964 after Mr. Guest's speech. The first time that 
I saw it was when Mr. Guest gave it tome. I did not know of the 
contents of [the (E.R. C.)] newsletter, which is Employer's en- 
closure 10, until Mr. Guest gave it to me. It was standard 
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practice for me to check over each Newsletter for points that I 


felt needed a reply. I would check our reply with our attorney 
prior to issuing it. When Mr. Guest showed [me (E.R. C.)] the 
Newsletter, we discussed the newsletter and in particular the men 
replacing women and 14¢ issues. I knew [felt sure (E.R. c.)] that 
we hadn't replaced women with men at that time. I felt that the 
employees had not lost the 14¢ but I felt that it had to be checked 
out. During this discussion [I told Mr. Guest the amounts of the 
last three general increases at Elwood, and I went over the em- 
ployment history card of the newly hired employees. I did not 
know or offer information on Union shop increases or actual job 
assignments. (E.R.C.)] Mr. Guest indicated that he would have 
it-eheek-out; [this information checked out in greater detail. 
(E.R.C.)] I was not asked to do any further checking on the 14¢ 
[or replacement of women (E.R.C. )] prior to the election, I did 


not take it upon myself to do any further checking of the 14¢ prior 
to the election. During this discussion it was determined that we 
would not be able to effectively reply before the election. I felt 
that we didn't have time to write out a reply, get it to the post 
office and mail[ed and delivered (E.R. C.)] to the homes before the 
polls opened. After the election I was requested to investigate 

the accuracy of the 14¢ and since that time I would estimate that I 
spent [approximately 16 hours investigating all the facts. (E. R.C.)] 
to gain-enough information necessary-te prepare-a reply-if-a-reply- 
wene-te-be-prepared. [E.R.C.] This was the time necessary to 
prepare the information contined in this affidavit concerning the 
14¢ issue and I believe that [most of (E.R.C.)] this information 
would be necessary to prepare [for an effective (E.R.C.)] al reply. 
[I believe it would take 6-8 hours to investigate the necessary 
facts and prepare an effective reply on the men replacing wom en 
issue. (E.R.C.)] | 
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[Newsletters (E.R.C)] 
16. I mecened some of the union'sfrom supervisors: 


Glen Downing, Andrew Belokopitsky, George Acres, and Robert 
Tharp. I would usually get one or more copies of the Newsletters 
from them. Of course if I didn't get a copy of a Newsletter I 
would have no way of knowing one had been sent a copy of a News- 
letter I would have no way of knowing one had been sent by the 
union. From the dates onsome of the newsletters I felt that I 
received them 2 [to 3 (E.R.C.)] days from the date on the newsletter. 
I believe that I received them one day after the employees received 
them at their homes. Sometimes I received a copy of a newsletter 
in the mail, which was post marked Elwood but without any other 
identifying marks. I would generally get these mailed newsletters 
one day after I got them from the foremen. As far as I know 
soe the UAW Newspaper to temployees one afternoon, 

after the second shift. I have no knowledge that these news- 
letters were ever posted in the plant. A few of these union news- 


letters I had received from Jack Guest generally on the same 


day [that (E.R.C.)] that a foreman might have given it to me. 


17. The communication media used to put forth the 
Company's position concerning the forth coming representation 
election were: News Briefs, Letters, Posters, and Speeches. 
The News Briefs ‘are distributed to the foreman at their desks. 
Generally foremen would get one copy. Office employees do not 
receive the News Briefs via mail but they are distributed to the 
office employees at their desks. [News Briefs were posted on 
bulletin boards (E.R.C.)] I tried to time the [bulletin boards, 
plant and office (E.R.C.)] distribution of the News Briefs so 
that they would be posted in the plant on the same day [or the day 
after (E.R.C.)] that they would be received in the homes. 

The mail posted in Elwood generally takes one day; for areas 
outside Elwood it could take more time. The News Briefs are 
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printed here in the plant. The typing, proof reading which poth 


my secretary and Ido, and making the necessary corrections 
[generally (E.R.C. )] takes about 45 minutes. It takes about an 
hour and a half to print and collate the news briefs. It takes ‘about 
2 to 3 hours to fold, place a postage stamp on the envelope and to 
add an address label to the envelope. New employees who have 
been recently hired and employees who have recently changed 
address must have their address typed onto envelopes for mailing. 
There were [about (E.R.C. )] a half a dozen employees in this 
category during the campaign. The discussion concerning a 
possible reply to Employer Enclosure 10 started at [or about 
(E.R.C.)] 11:30 AM on October 21, 1964. I was [involved . R.C.)] 
in this discussion for several hours but not continuously. It 
would normally take me, to discuss [a reply (E.R.C.)] # with 
Jack Guest [prepare a draft, discuss it with the attorney and 
Corporate (E.R.C.)] officials, at least 3 hours to prepare an 
effective reply. On October 21, 1964 the attorney was in the 
plant but because it was near the end of the campaign, and — 
[E.R.C.] his presence would not have sped this discussion. An 
effective reply could not have been [sent (E.R.C. )] neeeived 
prior to the opening of the polls. The normal shift hours are 
for the day shift [are (E.R.C. )] 7:00 AM to 3:30 PM and 4: 00 PM 
to 12:30 AM for the afternoon shift. In our discussions on | 
October 21, 1964, it was decided that laid off employees were 
the group most effected by the union's statements about worhan 
being replaced by men in the newsletter just prior to the election 
[(Employer Enclosure No. 10) (E.R.C.)] and that an effective 
reply would have to be in writing and mailed to the homes of 
laid off employees. Laid off employees did not have access to 
plant bulletin boards and other plant communication media prior 

| 
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to opening of the polls on October 22, 1964, I did not write any 
letters to the employees during the campaign. The plant manager 
and I would discuss his letters and I would offer recommendations. 
I estimate that it would take about the same approximate time to 
cut a stencil and prepare for mailing. All campaign posters were 
printed and were printed in the general area around Elwood. No 
hand printed Company posters were placed in the plant. Generally 
it took about a week to get a poster printed. 

18. Notices are the only other formal means of communica- 
tions which are used at this plant. The Notices are used to inform 
the employees of holidays, changes in management personnel, and 
announcements of coming events. The information in these notices 
are factual rather than persuasive. I believe that there were two 
notices posted between the filing of the petition and the election. 


One concerned date of the representation election and the other 


was about a change in management personnel. No other handbills 
or pamphlets or any other items were distributed by the Company 
during forementioned period, [except for pamphlet mentioned 
below (E.R.C.)]. Only the above mentioned communication media 
were used during the campaign. [I gave several copies of a 
pamphlet to supervisors with permission to show or give it to 
employees during their free time if they were interested. (E.R.C.)] 
i saw e-pamphiet-in-the plant once-but I-did not have-it-distributed. 

19. Approximately 90% or more of the products produced 
here in Elwood are sold to Pratt & Whitney. 

20. No one told me about what was said at a union meeting 
which occurred in October 18, 1964 prior to the election. 

21. In paragraph 13 and 14 above, reference was made to 
floor inspection and inspector male classification work. I want 
to emphasize the fact that J. Powers was transferred on 2/2/60 
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out of feex [E.R.C. ] inspection in the broach area due to, in 
part, a reduction in operations in the broach department. She 
did not accumulate seniority in the male inspector classification. 
Floor inspection and inspector (Mdle) are synonymous. Female 
inspection and final inspection are synonymous. The group leaders 
and foreman in final inspection are male employees. The group 
leaders are earning seniority in the male inspection classification 
and [they have (E.R.C.)] the added title of "leader". They earn 
the floor inspector rates plus "leader" pay. No female including 
J. Powers, Patricia Barber [and (E.R.C. )] Evelyn Glass, have 
ever held seniority en [as (E.R.C.)] floor inspector. 

22. The cost of living allowance ladder has the following 
groupings: 128.2 to 128.4 and 132.7 to 133. 1 among others, 

23. On January 3, 1962, there were [approximately 
(E.R. C. )] 29 laid off females who were eligible to vote in the 
1964 representation election. As of May 18, 1962 there were 
approximately 17 [of the 29 laid off (E.R.C.)] laid-off employees 
who were eligible to vote in the 1964 representation election. 
The female with the lowest amount of seniority but eligible to vote 
in the 1964 election [was recalled and (E.R.C. )] worked less than 
one month starting in June 1962. Her seniority date was 8/25/59. 
She has worked [at (E.R. C. )] periodic [intervale (E.R.C. ] up 
until April 1963. She has been laid off continuously since that 
date. One male employee who-was-eligible who was {not (E.R.C. )] 
working during the period July 1961 to March 1962 was eligible 
to vote in the 1964 election. There were 8 newly hired employees, 
who were eligible to vote in the 1964 election. They are listed 
above, except Odem [who (E.R.C. )] quit prior to the election. 

24. The following named supervisors selected names of 


laid off employees whom they intended to call: A. Belokopitsky, 
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M. Crawford, D. Dinsmore, G. Downing Sr., O. Gibbens, F. 
Hibst, W. Ledbetter, D. Miller, R. Tharp, M. Vancleave, 
V. Whitenack and Eras D'Agostino. Mr. D'Agostino and W. 
Ledbetter were unable to contact the laid off employees they had 
selected. 

25. Information obtained from the Lima Personnel Direc- 


tor and from the Elwood records show that a comparison between 
[7 comparable (E.R. C.)] tae Elwood and Lima classifications 
not on incentive indicated a difference in Elwood rates in a range 
from plus 6¢ to minus 16¢ while [two comparable (E.R.C. )] in- 


centive classifications differed in a range from plus 17¢ to minue 
13¢. This comparison includes over 60% of the employees at 
Elwood and also includes the famale [production (E.R. C.)] operator 
gross hourly rate. 

26. On May 29, 1964 a News Brief was mailed to the homes 
of the laid off employees as well as those working. In this News 
Brief, under the title of TO OUR LAID OFF EMPLOYEES it was 
explained that we planned to introduce the electro-chemical method 
of machining into the plant. It was explained that this equipment 
or methods of machining would require the same skills that we had 
in the plant. It was mentioned that basically the same female 
operations would be required, on a continued bases. Included 
was a manpower chart to inform the laid off employees of our 
prospects for employment. The News Brief indicated a projected 
additional employment of 50 or more employees over the balance 
of the year 1964, Current employment figures are on the top of 
the News Briefs so that the laid off employees could keep track of 
employment trends. All employees including laid off employees 
have been issued our employee handbook stating the company 
policy of lay off and recall procedures. On August 26, 1964 
in a letter to the Elwood employees the union set forth certain 
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matters concerning laid off employees in paragraph 2. The com- 


pany reply was in the September 4, 1964 News Brief under the title 
of UNION ELECTION. This reply was intended to insure females 
who were the only employees laid off of our intentions [to (E. R. C.)] 
continue the progress we had recently shown in recalling laid off 
female employees. Our recall policies as stated in the employees 
handbook and demonstrated by our recall progress as indicated on 
the heading of the News Briefs, plus the paragraph in the Septem- 
per 4, 1964 [News Brief (E.R.C.)] under the title of UNION | 
ELECTION was what we considered to be an effective reply a 
that time. Several New Briefs submitted included the nam es of laid 
off employees recently recalled. 

27. In a May 18, 1962 Notice to all EX-CELL-O Folks 
+xxeeKe® (ER. C.] the employees were provided a list of the 
fringe benefits program increases announced by Don Utberg, the 
plant manager, at the employee meeting held May 17, 1962. This 
list included reference tofringe benefits, placing the 19¢ per hour 
cost of living float into the base rate, and continuing a review 
period for wages and benefits which was established as the first 
quarter of each year to be reviewed again in 1963 and each year 
thereafter. ****** [E.R.C.] Also it was stated that in this re- 
view consideration would be given to the cost of living trend, our 
competitive position, our work outlook, and our position in the 
local area (see paragraph 3 above for details on the meeting held 
on May 17, 1962). Although I have a copy of the bulletin and the 
poard [agent (E.R.C. )] has previously been permitted to read it, 
I will not furnish a copy to the board agent nor[he(E.R. C. )] may 
make a transcript of the bulletin because I do not wish to release 
[it (©.R.C.)] out of context of the events of that time, which may 
result in misunderstanding or misinterpretation. | 
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28. In October 1961 there were approximately 12 companies 
in the area ***** [E.R.C.] and 5 competitor plants (these included 
EX-CELL-O blade plants) were surveyed. ***** [E.R.C.] The 
survey questionnaire asked whether the company surveyed had 
a cost of living escalator and the amount of the current float. 

This survey was used in granting the January 1962 general in- 
crease. This float was added to [the surveyed company's (E.R.C. )} 
hourly rate and then used for comparison. [This same procedure: 
was used for Elwood comparison into, (E.R.C.)] the 1963 survey. 
*xx4e% TE. R.C.] survey were compared with the Elwood rate 

hourly rate and a ranking was determined. Based upon our 

position in the ranking in the area and the wages of our competitors, 
plus our business outlook for the coming year, we then made a 
determination [whether (E.R.C.)] of general increase should 

be granted and the amounts of the general increase. Position is 


reviewed to insure conformity with the stated handbook policy 


that Elwood wage rates compare favorable with the [top (E.R. C. )] 
third of employers in the area [after the increase has been granted. 
(E.R.C.)] The survey questionnaire included questions concerning 
deferred increases. There were only two firms [in the area that 
(E.R.C.)] had deferred increases expected in 1963 according 

to the survey. One I cannot reconstruct. The second was to take 
effect in September 1963. I do not know whether this deferred 
[increase (E.R. C.)] was added into this comparison rate for pur- 
poses ***** [E.R.C. ] of the area wage ranking. ***** [E.R.C. ] 

In 1962 the cost of living trend [was (E.R.C.)] taken into considera- 
tion as described above in our survey. -We-alse-teok-inte-considera- 
tion-the cost-of lving-histery-at-Elwood. ***** [E.R.C.] When 
the survey for the 1962 general increase was conducted there 

were no projections made of the consumer price index for the 
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year of 1963. By cost of living trend [taken into cemiiestion 

(E.R. C.)] at that time and to the present is [meant (E.R.C. )] 

the cost of living float would be included in the comparison rate 

of the surveyed companies and compared with the base rate plus 

cost of living previous to January 1962 [at Elwood. Beginning 

with (E.R. C. )] end-beginning-with January 1962, subsequent 

surveys were based upon a comparison the straight [time (E.R. C.)] 

hourly rates including the cost of living for area companies Wit 

the Elwood straight time hourly rate. In the survey conducted 

in [for the 1963 increase (E.R. C.)] the same forms were used 

as in 1962. “Algo considered -was the-difference-in-the BLS-index- 

and-betwoen- 1962-and-the-1063-sunveys.--I-was-2-factor-in the 

eonsideration-of- the consideration-but not-included-in- the compari- 

sen-rates: [E.R.C.] The comparison rate for the 1961 increase 
was computed in the same manner as the 1962 comparison rate, 

viz. inclusion of cost of living float in the straight [time (E. R. C.)] 

hourly rate of all companies compared. 

29. Since my responsibility as personnel manager at the 
Elwood plant I have not hired or recalled a man to a job formerly 
done by women, or to which any woman had recall rights. I have 

"also have [E.R.C. ] talked to the two most recent personnel 
managers who Said that they had not hired or recalled a man toa 
job formerly done by women, or to which any woman had recall 
rights. In this regard attached hereto and made a part of this 
[affidavit is (E.R.C. )] my affidavit dated November 9, 1964 
which consists of two pages and two attachments labeled as | 
Employer's Enclosure 26. Also attached hereto and included as 
part of this affidavit [is an affidavit (E.R.C. )] dated November 9, 


1964 consisting of one page, and labeled Employer's Enclosure 
21, 
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30. Information concerning the criteria used for the 1961 
wage increase and the facts concerning the surveys for the 1961 and 


through the 1963 increase was given to me by David Hughes, 
personnel Director at Elwood from June 1, 1961 to May 24, 1963. 


Information pertaining to the 1962 survey also was obtained from 
the survey records. [Also, (E.R.C.)] information pertaining to the 
1959 and 1961 increases was [obtained from Mr. Don (E.R.C.)] 
Utberg former plant manager. 

31. When general increases were granted during 1961 
through 1964, they were given to all factory employees. 

32. Although the Board Agent is willing and able to take 
additional evidence, this is all the evidence that I know of which I 
have to present in support of the objections, at this time. 

33. I have read the foregoing affidavit which consists of 
17 pages and the attachments mentioned in paragraph 29 above. 

I swear that it is true and correct, to the best of my knowledge, 
information, and belief. 


/s/ E. R. Converse 


Subscribed and sworn to before me this 21st day of December, 
1964. 


/s/ D. Dudley 


GENERAL COUNSEL'S EXHIBIT NO. 1(a) 


Reve 12-64) Z Beane’ Boreast No. ROI, 
| 
UNITED STATES OF AMERICA ‘ 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST EMPLOYER 
DO NOT WRITE IN THIS SPACE 
INSTRUCTIONS: File an original and 4 copies of this charge with the NLRB | Case No. 5-_,_ 9377 ! 
regional director for the region in which the alleged unfair labor practice me H 


occurred or is occurring. Date Filed November 18, 1965 


. EMPLOYEE AGAINST WHOM CHARGE IS BROUGHT 
Naxuc or Exrroren Noumaze oy Worxrns Exriorrp 
Ex-Cello Corporation 300 i 
Avparss or EstasLiseMENT Trrx oy EstasuwsEMENT (Factory, mine, wholdaaler, eto.) 
(Street and number, city, State, and ZIP code) | 
Z Factory ' 

Post Office Box 106 aa t__— ~ 

2500 South "J" Street Tdentify principal product or service 

Elwood, Indiana 46036 Automobile parts 


labor practices within the meaning of section & (a), subsections 
(1) and .......0cce-foe of the National Labor Relations Act, and these unfair labor 
(List subsections) H 
practices are unfair labor practices effecting commerce within the mesning of the act. 
= Bocis of Gio Charze (Be spociie cn to facta, names, addresses, plants involved, dates, ploccs, ete.) 
There has been a continuing refusal to bargain by the above-mentioned Employer since 
the Union won the election on October 22, 1964. By this and other acts, the above- 
mentioned Employer has violated the Act. ! 


By the acts sect forth in the paragraph above and by other acts and conduct, the 
above-named Employer by its officers, agents and employees interfered with, | 
restrained and coerced its employees in the exercise of the rights guaranteed in 
Section 7 of the said Act. 


= Pull Nese of Paty Filing Chaco (if labor organization, give full name, including local name and number) | 
International Union, United Automobile, Aerospace and Agricultural Implement Workers 
of America, UAW-AFL-CI : 

& Ldéress (Street and number, city, State, and ZIP code) 


1701 West 18th Street, Indianapolis, Indiana 


& Tull None of Netlonal > internations! Labor Ozgant=ctlon of Which It is an ACiate or Concittnent Unit (To be filled in when charge 
13 Slod by a labor organisation) International Union, United Automobile, Aerospace and 


Agricultural Implement Workers of America, UAW-AFL-C1IO ' 
6, DECLARATION ' 


I doctare that I bave read the above charge and that the statements Sa | ea 


Line ele! 


een 


‘Gcpaature of ropresantative or person Cling barge) 


November 18, 1965 LA, of V9 hs | 
ir Se 7. Cilia, any) 


SaLlFULLY VALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY PINE AND IMPRISONMENT (U.8, CODE, TITLE Mt, SECTION 10) 
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GENERAL COUNSEL'S EXHIBIT NO. 1(c) 
Case No. 25-CA-2377 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by International Union, United 
Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW, AFL-CIO, herein called the Union, that Ex- 
Cell-O Corporation, herein called the Respondent, has engaged in, 


and is engaging in certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations Act, as 
amended, 61 Stat. 136, 73 Stat. 519, herein called the Act, the 
General Counsel of the National Labor Relations Board, herein 
called the Board, on behalf of the Board, by the undersigned 
Regional Director for the Twenty-fifth Region, pursuant to Section 


10(b) of the Act and the Board's Rules and Regulations - Series 
8, Section 102.15, hereby issues this Complaint and Notice of 
Hearing and alleges as follows: 


1, The original charge was filed by the Union on Novem- 
per 18, 1965, and served on Respondent by registered mail on or 
about November 18, 1965. 

2. (a) The Respondent Employer is, and has been at 
all times material herein, a corporation duly organized under, 
and existing by virtue of, the laws of the State of Michigan. 

(b) Respondent, during the past twelve months, 
which period is representative of all times material herein, 
manufactured, sold, and shipped from its Elwood, Indiana, 
location, finished products valued in excess of $50, 000 to points 


outside Indiana. 
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(c) During the past twelve months, Respondent, in 


the course and conduct of its business operations, purchased ‘and 
caused to be transferred and delivered to its Elwood, Indiana, 
location, goods and materials valued in excess of $50, 000. 00 
which were transported to said location directly from States | 
other than the State of Indiana. 

(a) Respondent is now, and has been at all times 
material herein, an Employer engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act. | 

3. International Union, United Automobile, Accuses 
and Agricultural Implement Workers of America, UAW, AFL- 
CIO, herein referred to as the Union, is and has been at all ! 
times material herein, a labor organization within the meaning 
of Section 2(5) of the Act. 

4. At all times material herein, the following named per- 
son occupied the position set opposite his name and has been and 
is now an agent of the Respondent, acting on its behalf, and is 
a supervisor within the meaning of Section 2(11) of the Act. : 

A. C. Miner - Plant Manager | 

5 (a) All production and maintenance employees lat 
Respondent's Elwood, Indiana, plant, including tool crib stores 
employees, shipping and receiving employees and follow-up : 
employees, but excluding all office clerical employees, plant 
clerical employees, all professional employees, guards and 
supervisors as defined in the Act, constitute a unit appropriate 
for the purpose of collective bargaining within the meaning of 
Section 9(b) of the Act. | 

(bo) On or about October 22, 1964, a majority of 


the employees of Respondent in the unit described above in 
| 
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paragraph 5(a), by a secret pallot election conducted under the 
supervision of the Regional Director for the Twenty -fifth Region 

of the National Labor Relations Board, designated and selected 

the Union as their representative for the purposes of collective 
bargaining with Respondent, and on or about October 28, 1965, 

the Board certified the Union as the exclusive collective bargaining 
representative of the employees in said unit. 

(c) ‘At all times since October 28, 1965, and con- 
tinuing to date, the Union has been the representative for the 
purposes of collective bargaining of the employees in the unit 
described above in paragraph 5(a), and, by virtue of Section 9(a) 
of the Act, has been, and is now, the exclusive representative 
of all the employees in said unit for the purposes of collective 


pargaining with respect to rates of pay, wages, hours of employ- 


ment, and other terms and conditions of employment. 

(a) | On or about November 8, 1965, the Union re- 
quested Respondent to bargain collectively with respect to rates 
of pay, wages, hours of employment, and other terms and condi- 
tions of employment as the exclusive collective bargaining 
representative of all the employees of Respondent in the unit 
described above in paragraph 5(a). 

(e) | On or about October 29, 1965, Respondent, by 
its Plant Manager, A. C. Miner, mailed and caused to be delivered 
to the Union, and more particularly to its International Repre- 
sentative, Lewis Strickland, a letter, a copy of which is attached 
hereto as Exhibit No. 1, and is incorporated by reference, and is 
made a part of the Complaint herein. 

(f) | On or about November 9, 1965, Respondent, 
by its Plant Manager, A. C. Miner, mailed and caused to be 
delivered to the Union, and more particularly to its Assistant 
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Director, Ray Cantrell, a letter, a copy of which is attached hereto 
as Exhibit No. 2, and is incorporated by reference, and is made 
a part of the Complaint herein. : 

(g) By the conduct set forth in paragraphs 5(a). 
through 5(f) above, Respondent did refuse and continues to refuse 
to bargain collectively with the Union as the exclusive bargaining 
representative of all the employees in the unit described above in 
paragraph 5(a). 

6. By the acts described above in paragraph 5 (cluding 
all subparagraphs thereunder), and by each of said acts, Re- 
spondent did interfere with, restrain, and coerce, and is interfering 
with, restraining, and coercing its employees in the exercise of 
the rights guaranteed in Section 7 of the Act, and thereby did 
engage in, and is engaging in, unfair labor practices affecting 


commerce within the meaning of Section 8(a)(1) and Section 2(6) 


and (7) of the Act. 

7, By the acts described above in paragraph 5 (including 
all subparagraphs thereunder), and by each of said acts, Respond- 
ent did engage in, and is engaging in, unfair labor practices affect- 
ing commerce within the meaning of Section 8(a)(5) and Section 
2(6) and (7) of the Act. 

8. The acts of Respondent described in paragraphs 5a) 
through 5(g), above, occurring in connection with the operations 
of Respondent described in paragraphs 2(a) through 2(d), above, 
have a close, intimate, and substantial relation to trade, traffic, 
and commerce among the several States and tend to lead to labor 
disputed burdening and obstructing commerce and the free o 
of commerce. 

9. The acts of Respondent described above constitute 
unfair labor practices affecting commerce within the meaning 
of Section 8(a)(1) and 8(a)(5) and Section 2(6) and (7) of the Act. 
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PLEASE TAKE NOTICE that on the 15th day of February, 
1966, at 10:00 a.m. (CDST) at the Courtroom, Second Floor, City 
Building, 1601 Main Street, Elwood, Indiana, a hearing will be 


conducted before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations set forth in the above 
Complaint, at which time and place you will have the right to 
appear in person, or otherwise, and give testimony. 

You are further notified that, pursuant to Sections 102. 20 
and 102. 21 of the Board's Rules and Regulations, the Respondent 
shall file with the undersigned Regional Director, acting in this 
matter as agent of the National Labor Relations Board, an original 
and four (4) copies of an answer to said Complaint within ten (10) 
days from the service thereof and that unless it does so, all 
of the allegations in the Complaint shall be deemed to be admitted 
to be true and may be so found by the Board. Immediately upon 
the filing of its answer, Respondent shall serve a copy thereof 
on each of the other parties. 


DATED at Indianapolis, Indiana, this 23rd day of November, 
1965. 


/s/ Wm. T. Little 

Regional Director 

NATIONAL LABOR RELATIONS BOARD 
Twenty -fifth Region 

ISTA Center, 150 West Market Street 
Indianapolis, Indiana 
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EXHIBIT NO. 1 


EX-CELL-O CORPORATION 


POST OFFICE BOX 339 
Elwood, Indiana 


October 29, 1965 


Mr. Lewis Strickland 

International Union, United Automobile 
Aerospace and Agricultural Implement 
Workers of America, AFL-CIO 

1701 West 18th Street 

Indianapolis, Indiana 


REGISTERED MAIL 
Dear Mr. Strickland, UAW-CIO 


We have received the Labor Board's decision concerning our objections 
to the conduct of the Union election held October 22, 1964. As you, 
know, the only way the Labor Board's decision in this case can be 
reviewed is through a technical refusal to bargain, and consequently we 
are unable to meet with you and bargain until the review procedure is 
carried out. | 


Very truly yours, 
EX-CELL-O CORPORATION 


/s/ A. C. Miner 
Plant Manager 


ACM: jes 


ec: John S. Gannon Vedder, Price, Kaufman & | 


1200 Oakman Boulevard Kammholz 


Detroit, Michigan Attn: Kenneth C. McGuiness 
1750 Pennsylvania Avenue, N. W. 

L. J. Zimmel : 

P. O. Box 29 Washington, D. C. 20006 


951 Williams Street 
Lima, Ohio 
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EXHIBIT NO. 2 


EX-CELL-O CORPORATION 


POST OFFICE BOX 339 
Elwood, Indiana 


November 9, 1965 


Mr. Roy Cantrell, Assistant Director 

International Union, United Automobile 
Aerospace and Agricultural Implement 
Workers of America, (UAW) 

Region No. 3 

1701 W. 18th Street 

Indianapolis 7, Indiana 


REGISTERED MAIL 
Dear Mr. Cantrell: 


We received your letter of November 8, 1965 requesting a meeting 
for the purpose of negotiating a collective bargaining agreement, 


As we informed your Mr. Strickland in our letter of October 29, 1965, 
the only way the Labor Board's decision in this case can be reviewed 

is through a technical refusal to bargain, and consequently we are 

unable to meet with you and bargain until the review procedure is carried 
out. 


Very truly yours, 
EX-CELL-O CORPORATION 


/s/ A. C. Miner 
Plant Manager 
L. J. Zimmel 
ACM:jes P. O. Box 29 
951 Williams Street 
ee: John S. Gannon Lima, Ohio 
1200 Oakman Boulevard 


Detroit, Michigan Vedder, Price, Kaufman & 


Kammolz 
Attn: Kenneth C. McGuiness 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


—— 
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GENERAL COUNSEL'S EXHIBIT NO. 1(e) 


Case No. 25-CA~-2377 


ANSWER OF RESPONDENT EX-CELL-O CORPORATION 


Ex-Cell-O Corporation, Respondent in the above-captioned 
proceeding, in answer to the Complaint herein, respectfully | 
states: : 

1, Respondent admits the allegations of fact contained 
in paragraphs 1, 2, 3, and sub-paragraphs 5(a), (d), (e), an 
(f). 
2. Answering paragraph 4 of the Complaint, Respondent 
admits that since on or about June 1, 1965, A. C. Miner has 
been and is now Plant Manager and an agent of the Respondent, 
acting on its behalf, and a supervisor within the meaning of | 
Section 2(11) of the Act, but Respondent denies that said A. c. 
Miner held such position and status at Respondent's Elwood, 
Indiana, plant at any other time. 

3. Answering sub-paragraph 5(b) of the Complaint, | 
Respondent admits that on or about October 22, 1964, a secret 
ballot election was conducted under the supervision of the : 
Regional Director for the Twenty~Fifth Region of the National 
Labor Relations Board, but denies that a majority of the employees 
of Ex-Cell-O Corporation in the unit described in sub-paragraph 
5(a) of the Complaint designated International Union, United | 
Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW, AFL-CIO, as their representative for the : 
purposes of collective bargaining with Ex-Cell-O, Further | : 
answering sub-paragraph 5(b), Respondent admits that the Board 
on or about October 28, 1965, did certify International Union, 
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United Automobile, Aerospace and Agricultural Implement 
Workers of America, UAW, AFL-CIO, as the exclusive collec- 
tive bargaining representative of the employees in said unit but 
Respondent alleges that the foregoing certification was invalid 
and void and not made in accordance with the Act or the Rules 
and Regulations of the Board. 

4, Respondent denies each and all of the allegations 
in sub-paragraphs 5(c) and (g) and paragraphs 6, 7, 8, and 9. 

5. Except as hereinabove admitted, qualified, explained 
or otherwise denied, Respondent denies each and all of the 
allegations of fact, and conclusions of law contained in said 
Complaint. 

6. As and for a further answer to the Complaint and as 
a separate alternative defense to the Complaint herein, Re- 
spondent incorporates by reference and realleges the matters and 
things as set out in the preceding paragraphs 2 and 3 of the 
Answer and states that the certification of International Union, 
United Automobile, Aerospace and Agricultural Implement 
Workers of America, UAW, AFL-CIO, as exclusive bargaining 
representative of all employees of Respondent in the unit described 
in sub-paragraph 5(a) of the Complaint is invalid and void and not 
made in accordance with the Act or the Rules and Regulations 
of the Board, because: 

a. Immediately prior to the election, and ata time which 
precluded the Respondent from effectively replying, the Union 
mailed a newsletter to the homes of employees which newsletter 
contained material misrepresentations that Respondent had mani- 
pulated various of its wage criteria so that employees had been 


deprived of wage increases amounting to 14 cents per hour and 


that Respondent had not only hired men to fill jobs which women 
in layoff status had previously performed, but was actually in- 
tending to replace all its female employees with male employees. 
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b. At a union meeting prior to the election a Union — 
representative threatened the employees" job security by telling 
the employees that the Respondent's principal customer of the 
products produced by the employees here involved would stop its 
purchases if the Union did not achieve representative status. | 


The above acts and conduct did interfere with, restrain or 


coerce the employees in the bargaining unit described in sub- 


paragraph 5(a) of the Complaint and did prevent them from 
| 
exercising a complete and unhampered freedom of choice of | 
bargaining representative. 

WHEREFORE, Respondent respectfully prays that the | 
Complaint herein be dismissed. | 


/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 


1750 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 | 


/s/ John S. Gannon 
Post Office Box 386 
Detroit, Michigan 48232 


Attorneys for Respondent, 
Ex-Cell-O Corporation 


Of Counsel: 

VEDDER, PRICE, KAUFMAN & KAMMHOLZ 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 

Dated: December 6, 1965 


[CERTIFICATE OF SERVICE ] 
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United Automobile, Aerospace and Agricultural Implement 
Workers of America, UAW, AFL-CIO, as the exclusive collec- 
tive bargaining representative of the employees in said unit but 
Respondent alleges that the foregoing certification was invalid 
and void and not made in accordance with the Act or the Rules 
and Regulations of the Board. 

4, Respondent denies each and all of the allegations 
in sub-paragraphs 5(c) and (g) and paragraphs 6, 7, 8, and 9. 

5. Except as hereinabove admitted, qualified, explained 
or otherwise denied, Respondent denies each and all of the 
allegations of fact, and conclusions of law contained in said 
Complaint. 

6. As and for a further answer to the Complaint and as 
a separate alternative defense to the Complaint herein, Re- 
spondent incorporates by reference and realleges the matters and 
things as set out in the preceding paragraphs 2 and 3 of the 
Answer and states that the certification of International Union, 
United Automobile, Aerospace and Agricultural Implement 
Workers of America, UAW, AFL-CIO, as exclusive bargaining 
representative of all employees of Respondent in the unit described 


in sub-paragraph 5(a) of the Complaint is invalid and void and not 


made in accordance with the Act or the Rules and Regulations 
of the Board, because: 

a. Immediately prior to the election, and at a time which 
precluded the Respondent from effectively replying, the Union 
mailed a newsletter to the homes of employees which newsletter 
contained material misrepresentations that Respondent had mani- 
pulated various of its wage criteria so that employees had been 
deprived of wage increases amounting to 14 cents per hour and 
that Respondent had not only hired men to fill jobs which women 
in layoff status had previously performed, but was actually in- 
tending to replace all its female employees with male employees. 
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b. At a union meeting prior to the election a Union | 


representative threatened the employees" job security by telling 
the employees that the Respondent's principal customer of the 
products produced by the employees here involved would stop its 
purchases if the Union did not achieve representative status. : 


The above acts and conduct did interfere with, restrain or 
coerce the employees in the bargaining unit described in sub- 
paragraph 5(a) of the Complaint and did prevent them from 
exercising a complete and unhampered freedom of choice of | 
bargaining representative. | 


WHEREFORE, Respondent respectfully prays that the - 
Complaint herein be dismissed. 


/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 


1750 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 


/s/ John S. Gannon 
Post Office Box 386 
Detroit, Michigan 48232 


Attorneys for Respondent, 
Ex-Cell-O Corporation 


Of Counsel: 

VEDDER, PRICE, KAUFMAN & KAMMHOLZ 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 

Dated: December 6, 1965 


[CERTIFICATE OF SERVICE] 
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GENERAL COUNSEL'S EXHIBIT NO. 1(f) 


Case No. 25-CA-2377 


GENERAL COUNSEL'S MOTION TO STRIKE PORTIONS OF 
RESPONDENT'S ANSWER AND MOTION FOR SUMMARY 
Now comes Walter J. Mercer, Counsel for the General 
Counsel of the National Labor Relations Board, and files this 
consolidated motion in accordance with the Board's Rules and 
Regulations, Sections 102.20, 102.24, and 102.25, and states 
as follows: 


STATEMENT OF FACTS 


1, On November 23, 1965, the Regional Director of the 
Twenty-fifth Region, herein called the Regional Director, issued 
the Complaint in this case. On December 3, 1965, the Respondent 
filed the Answer to the Complaint admitting the allegations of 
rhetorical paragraphs 1 through 5 of the Complaint, with the 
exception of sub-paragraphs (b), (c), and (g) of paragraph 5. 

The Respondent's Answer also denied paragraphs 6 through 9 

of the Complaint, which, along with sub-paragraph 5(g), merely 
specify the sections of the Act allegedly violated or state ultimate 
legal rather than factual issues. 

2. The only portions of the Complaint denied in the 
Answer that contain issues of fact, as opposed to the pleading of 
the legal results flowing therefrom, are sub-paragraphs (b) 
and (c) of paragraph 5. These sub-paragraphs set forth (1) 
the designation of the Union as the majority representative of 
the employees in the appropriate unit through a Board-conducted 
election and (2) the certification of the Union as the collective 


bargaining representative of the Respondent's employees. XL 


L The appropriateness of the unit is admitted by the Respond- 


ent's Answer. 
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3. The General Counsel requests that official notice be 
taken of the proceedings in the representation case, Case No, 
25-RC-2670, which led to the present litigation and which in- 
volved the same Union and Respondent. In that case, pursuant 
to the Regional Director's Decision and Direction of Election 
dated September 30, 1964, a Board-conducted election was held 
in the appropriate unit, in which, the Union received a majority 
vote. The Respondent filed timely Objections which were over- 
ruled by the Acting Regional Director on December 29, 1964, 
Thereupon, the Respondent filed a request for review with the 
Board resulting in the Board's April 23, 1965, Order granting the 
request for review and ordering a hearing to resolve the objec- 
tions. On May 18 and 19, 1965, a hearing was held in accordance 
with the Board's directive, and the Hearing Officer recommended 
in his report that the Respondent's Objections be overruled and 
the Board certify the Union. The Respondent then filed timely 
exceptions to the Hearing Officer's report. On October 28, 1965, 
the Board issued its Decision on Review adopting the Hearing 
Officer's findings and recommendations and certifying the Union 
as the exclusive representative of the Respondent's employees 
effective as of that date. : 

4. The Respondent's letters to the Union dated October 
29, 1965, and November 15, 1965, have been attached to the 
Complaint and are admitted to be authentic by the Respondent's 
Answer. — 2/ Both letters recite the Respondent's refusal to 
pargain with the Union and the October 29th letter succinctly 
states the Respondent's position in this proceeding, to wit: | 


2) See the Complaint, sub-paragraphs 5(e) and (f) and Bani 
1 and 2 attached thereto and the Answer, paragraph 
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"We have received the Labor Board's decision concerning 
our objections to the conduct of the Union election held 
October 22, 1964. As you know, the only way the Labor 
Board's decision in this case can be reviewed is through a 
technical refusal to bargain, and consequently we are 
unable to meet with you and bargain until the review pro- 


cedure is carried out." 


5. As an affirmative defense to the allegations of a 
violation of Section 8(a)(5) of the Act, as pleaded in the Complaint, 
the Respondent sets forth in paragraph 6 of the Answer its con- 
tention that the certification of the Union is invalid and void be- 
cause of certain alleged Union conduct prior to the election in the 
representation case. The grounds for this affirmative defense are 
identical with the objections urged by the Respondent, litigated at 
the hearing, and overruled by the Board in its Decision on Review 
(Cf. Hearing Officer's Report on Objections, page 2, dated July 15, 
1965; Respondent's Answer, paragraph 6(a) and (b) ). 


ARGUMENT 


6. From the above it is clear that the only factual issue 
remaining between the parties in this case is the Respondent's 
claim that the Board has incorrectly overruled its Objections to 
the election. Thus, the Respondent is attempting to cause the 
Board to pass for a second time upon the legal effect of matters 
which have already been decided. As the Board has consistently 
and repeatedly stated, a respondent is not entitled to relitigate 
such issues in a subsequent unfair labor practice proceeding. 
Myca Products Division of the Kane Company, 145 NLRB 1068, 
1970-1071; The Mountain States Telephone and Telegraph Com- 


pany, 136 NLRB 1612, 1614-1615; O. K. Van and Storage, Inc., 
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127 NLRB 1537, 1540. Not only has the Board precluded said 
relitigation, but it has specifically ruled that a trial examiner 
lacks judicial discretion in this matter, as he may not permit 
a respondent to reopen the related representation case by collateral 
means at a failure to bargain hearing. Trancoa Chemical Commeree 
tion, 133 NLRB 791, 792, ftn. 2, 795. 

7. In light of the admitted facts in this case and the cited 
precedent, no issues remain for hearing. It is equally lear that 
the Respondent's denials of sub-paragraphs 5(b) and (c) are ¢on- 
trary to the facts as recounted above and as recorded in the | 
official Board record of the related representation case. As 
these denials fly in the face of the official record, they are mere 
hsam pleadings subject to a motion to strike. The resolution of 
the only remaining factual issues by this motion to strike, in turn, 
requires the finding of the legal conclusion that the Respondent 
has refused to bargain in violation of the Act. Therefore, all 
factual and legal issues raised by the Complaint and the Answer 
have been determined either by admissions in the Answer or by a 
prior Board determination which is res judicata on the question. 


CONCLUSION 


WHEREFORE, considering the reasons stated above, the 
General Counsel moves that the Respondent's denial of sub- 


paragraphs 5(b) and (c) in the Answer be stricken and prays for 
the entry of a Summary Judgment finding Respondent in violation 
of Section 8(a)(1) and (5) and ordering Respondent to aoe with 
the Union. | 
DATED AT Indianapolis, Indiana, this 8th day of December, 


1965. | 
Respectfully submitted. 


/s/ Walter J. Mercer 

Counsel for the General Counsel 
[CERTIFICATE OF National Labor Relations Board 
SERVICE] Region 25 

ISTA Center, 150 West Market St. 

Indianapolis, Indiana 46204 
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GENERAL COUNSEL'S EXHIBIT NO. 1(k) 
Case No. 25-CA-2377 


ORDER 


The General Counsel's motion for summary judgment on the 
pleadings in the above-captioned proceeding has been referred to 
me for ruling. The Respondent is ordered to show cause before 
me in writing on or before January 24, 1966, why the motion 
should not be granted setting forth a summary of the evidence, 
if there be any, newly discovered or not available in the repre- 
sentation proceeding in Case No. 25-RC-2670, which the Respondent 
would proffer at a hearing is the instant case to attack the deter- 
minations of the Regional Director or the Board in the foregoing 
representation proceeding and, in particular, the validity of the 
exclusive bargaining certificate issued to the above-named union in 


that proceeding. See Pittsburgh Plate Glass Company v. N. L.R.B., 
313 U.S. 146, 161-162; Ortronix, Inc., 156 NLRB No. 1. The 
purpose of this order is to enable me to determine whether there 


is any trieble factual issue in the case necessitating a hearing 

for the taking of evidence. The Respondent may submit with said 
summary its memorandum or brief in support of any position it 
may advance relevant to the issue before me. Pending disposition 
of the motion, the hearing in this case scheduled for February 15, 
1966, is postponed indefinitely. 


/s/ Thomas W. Kessel 
Trial Examiner 


Dated: January 5, 1966 
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GENERAL COUNSEL'S EXHIBIT NO. 1(e) 


VEDDER, PRICE, KAUFMAN & KAMMHOLZ 


1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


January 19, 1966 


Honorable George Bokat 

Chief Trial Examiner 

National Labor Relations Board 
Washington, D. C. 


William T. Little, Esquire 
Director, Region 25, N.L.R.B. 
150 West Market Street 
Indianapolis, Indiana 46204 


Re: Ex-Cell-O Corporation 
Case No. 25-CA-2377 


Gentlemen: 


An extension of time until February 14, 1966, in which to show 
cause why the General Counsel's Motion for Summary J udgment in is 
above-captioned proceeding should be denied is respectfully requested. 


This case involves a technical refusal to bargain on the part of 
Respondent in order to obtain review of the underlying representation 
proceeding, 25-RC-2670. From the use of a motion for summary | 
judgment or judgment on the pleadings in this case and in similar cases 
such as General Electric, No. 5-CA-3265, and Ortronix, Inc., 156 NLRB 
No. 1, it is apparent to counsel for Respondent that the Board, with the 
approval, if not the active cooperation, of the Division of Trial Examiners, 
has begun to use procedures which will further erode the right of an 
employer to obtain review of a representation proceeding. Because the 
adoption of such procedures has implications far beyond the issues| 
involved in this case and because an extension of the use of such motions 
in similar proceedings would have a far-reaching impact on Respondent 
and on other employers similarly situated, the extension of time is 
essential in order that the issues may be fully explored and discussed in 
Respondent's response to the show-cause order. Unfortunately, the 


Honorable George Bokat 
William T. Little, Esquire Page Two 


press of our current work load is such that it will be most difficult, 
if not impossible, to complete and file such a presentation on the date 
set forth in the show-cause order. 


Although Section 102, 24 of the Rules and Regulations requires 
that all motions made prior to the hearing shall be filed in writing with 
the Regional Director issuing the Complaint, because the show-cause 
order was issued by the Division of Trial Examiners the foregoing 
request is addressed jointly to the Chief Trial Examiner and the Regional 
Director, with the request that the appropriate official act upon it. 


A copy of this request has been sent by first-class mail this date 
to counsel of record listed below: 


Lynnville G. Miles, Esquire 
Miles and Commings 

605 Union Title Building 
Indianapolis, Indiana 


Sincerely yours, 
/s/ Kenneth C. McGuiness 


Attorney for EX-CELL-O 
COR POR ATION 
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GENERAL COUNSEL'S EXHIBIT NO. 1(n) 
Case No, 25-CA-2377 


RESPONSE TO ORDER TO SHOW CAUSE 


Comes now EX-CELL-O CORPORATION, by its attorneys, 
and in response to the order of Trial Examiner Thomas N. Kessel, 
dated January 5, 1966, urges that the General Counsel's motion 
for summary judgment on the pleading be denied and that a 
hearing be held in the above-captioned case, and in support : 


thereof shows: 


1, The Act requires that a hearing be held upon a com- 


plaint of unfair labor practices. 
Section 10 states in relevant part: 


(bo) Whenever it is charged that any person has engaged 
in, or is engaging in, any such unfair labor practice, the 
Board. . . shall have power to issue and cause to be. 
served upon such person a complaint stating the charges 
in that respect, and containing a notice of hearing. . . 
before a designated agent. . . . The person so complained 
of shall have the right to file an answer to the original or 
amended complaint and to appear in person, or otherwise, 
and give testimony at the place and time fixed in the 
complaint. . . . [Emphasis added. ] 


The foregoing excerpts from Section 10 of the Act show, 
the explicit procedural requirements set forth therein for en- 
forcing sanctions against unfair labor practices. These are 
statutory procedures which cannot be changed by the Board. 
Thus a charge is a specific prerequisite which cannot be waived 
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by the Board. N.L.R.B. v. Jones and Laughlin Steel Corp., 

301 U.S. 147. The Board [now the General Counsel, pursuant to 
Section 3(d) ], is given power to issue a complaint. General 
language is used in the statute to require that the complaint state 
the charges of unfair labor practices, but Congress is most specific 
in providing that the complaint contain a notice of hearing before 

a designated agent. Equally specific is the right of the person 
charged to appear and give testimony at the place and time stated 
in the complaint. The right granted is not one to appear only if 
there has not previously been a hearing in a related representation 
case. To say that the Board is empowered to deny a respondent a 
hearing on an unfair labor practice complaint is, in view of the 
statutory language, to say that the Board is also empowered to 
deny a respondent the right to file an answer to the complaint 
against him. Clearly, the denial of either right not only flaunts 
the statutory language, but also is a curtailment of procedural 

due process. 

The Board has consistently attempted to whittle away a 
respondent’s right of hearing in those section 8(a)(5) cases which 
are primarily involved with testing the validity of a certification 
of representatives. For many years the Board was satisfied to 
be highly restrictive in its receipt of evidence in such cases. The 
further step which the Board would now take by a "show cause" 
procedure is to eliminate the hearing altogether, Ortronix, Inc., 
156 NLRB No. 1, contrary to the statutory provisions. To doso 
is to exercise power which has been specifically withheld and to 


deprive Respondent of a right assured to it by Congress. N. L.R. B. 


v. Michigan Electric Company, 318 U.S. 9. Such an act is not 
only improper but might well permit a federal district court, 


in an original suit, to enjoin the deprivation of the right so given. 
Leedom v. Kyne, 358 U.S. 184, 43 LRRM 2222. 
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2. A hearing is necessary in order that the “record of 
the investigation” of the representation matter may be made a 
part of the entire record which is required to be filed by the Board 
in a subsequent Court of Appeals enforcement or review proceed- 


ing. 


Section 9(d) of the Act, in relevant part, requires that! 


whenever an order of the Board 


_ . . is based in whole or in part upon facts certified | 
following an investigation pursuant to subsection (c) of this 
section and there is a petition for the enforcement or re- 
view of such order, such certification and the record of 
such investigation shall be included in the transcript — 

of the entire record required to be filed under section 
10(e) or 10(f). . . . [Emphasis supplied. | | 


Both the statute and the Board's own interpretations show the 
meaning of the term "record of such investigation" in Section 
9(d). Thus, Section 9(c)(1) of the Act, in relevant part, pro- 
vides that: 


Whenever a petition shall have been filed. . . the 

Board shall investigate such petition and if it has reason- 
able cause to believe that a question of representation 
affecting commerce exists shall provide for an appropriate 
hearing . 


Section 102. 63(b) of the Board's Rules and Regulations, which 
deals with petitions for clarification and for amendment of | 
certifications, either of which may lead to new certifications, 
provides that the Regional Director shall conduct an investiga- 
tion, followed by a decision which may be made with or without 

a hearing. Section 102. 69(c) of the Board's Rules and Regulations 
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states that, if objections to the election are filed or there are 


sufficient challenged ballots to change the result of the election, 


the Regional Director "shall investigate" the objections or 
challenges. According to the same rule the Director has the 
option of deciding the case on the basis of an administrative in- 
vestigation or a hearing. 

From the foregoing it is apparent that there is a clear 
distinction between an "investigation" and the record of any formal 
hearing or hearings held, or formal documents issued, in con- 
nection with a representation proceeding. Thus Section 9(c)(1) of 
the Act speaks of an "investigation" which is preliminary to, and 
distinguished from, any hearing. Sections 102. 63(b) and 102. 69(c) of 
the Board's Rules contemplate an investigation by the Regional 
Director which may or may not be followed by an additional pro- 
ceeding, i.e., a hearing. Section 9(d) of the Act, moreover, is 
specific in its requirement that the "record" of such investiga- 
tions shall be included in the transcript of the “entire record." 
That section clearly does not state that the record of any "hearing" 
and other formal documents are adequate. 

The “record of the investigation” involved here is that of 
the Regional Director in Case No. 25-RC-2670, including such 
action as he may have taken ex parte. Although counsel for the 
General Counsel has requested that official notice be taken of the 
proceedings in Case No. 25-RC-2670, the record of the "investiga~ 
tion, " as distinguished from the transcript of the hearing on ob- 
jections and the formal documents referred to in Paragraph 3 of 
the General Counsel’s Motion to Strike, has not as yet been made 
a part of the proceedings in 25-RC-2670 or part of the instant 
proceeding. Unless this record of investigation is properly in- 
troduced at a hearing before a Trial Examiner in the instant com- 
plaint case, Respondent will have had no opportunity to determine 
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whether the facts included in the Regional Director's investiga 
tion provide additional support for Respondent's defense in this 
proceeding. | 

The Regional Director's position with respect to the "record 
of investigation" in Case No. 25~RC-2670 is shown by the attitude 
and conduct of Attorney Lanker who appeared as the representative 
of the Regional Office at the hearing on objections held in that 
proceeding. Mr. Lanker stated that he was appearing 


- - . to see that the evidence adduced during the investiga- 
tion is made available to the Hearing Officer. In pursuance 
of this function, I may ask some questions, and if necessary 
call witnesses. (T. 6) | 


Although Mr. Lanker did ask certain questions, most of which were 
directed toward discrediting witnesses called by Respondent, he 
made no attempt to call witnesses of his own or to produce evidence 
based on the Regional Director's investigation. This, despite the 
fact that, as part of the Regional Director's investigation of the 
Objections, persons other than those who testified at the hearing 
had been interviewed, and their statements taken, by the Regional 
Director's representatives. | 
Moreover, on February 4, 1966, Respondent addressed a 
letter to the Regional Director, a copy of which is attached hereto 
as "Exhibit A, " requesting that Respondent be furnished with 
reports of the Regional Director's investigation, or investigations, 
in Case No. 25-RC-2670 for use in connection with this Show 
Cause Response. On the same date, the Respondent also applied 


to the Regional Director for a subpoena duces tecum for use in 
this proceeding. (A copy of such application is attached hereto 
as "Exhibit B.") On February 8, 1966, the Regional Director 
replied to the aforesaid letter of request refusing to comply 
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therewith. (A copy of the Regional Director's letter is attached 
hereto as "Exhibit C.") 

In view of the Regional Director's refusal to comply 
voluntarily with the statutory directive, the failure to provide a 
hearing in this unfair labor practice proceeding, as required by 
the Act (see Point 1, above), will, for all practical purposes, 
deprive Respondent of an opportunity to compel, through the 
subpoena process, the production of the Regional Director's com- 
plete "record of investigation, " and will, therefore, necessarily 
impair Respondent's statutory rights. 

3. Respondent has not heretofore been permitted to intro- 


duce certain evidence in support of its objections to the election 
in Case No. 25-RC-2670. To deny Respondent a hearing in this 


unfair labor practice proceeding would be a further denial of an 
opportunity to introduce such evidence, and would be highly pre- 
judicial to Respondent's interests and rights. 

Thus, at the hearing on objections in Case No. 25-RC-2670, the 
hearing officer refused to permit any testimony as to events occurr- 
ing after the election which would have thrown light on the Union's 
objectionable conduct prior to the election (T. 165, 166, 168, 

172), including statements made by employees as to what they 
did prior to the election (T. 169). By so ruling the hearing 
officer erroneously prevented Respondent from introducting 
evidence which would have demonstrated both the inability of 
Respondent to reply to the Union's election eve letter of October 
19, 1964, and the impace which such letter had on laid—off 
employees. 

This evidence included, but was not limited to, the testi- 
mony of certain female employees on lay-off status at the time 
of the aforesaid hearing, such as Caroline Luse, who would 
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have testified that she stated to other employees after the election 
that the Union’s October 19 newsletter had "given her to believe" 
that men were replacing women in the Elwood plant and that, | 
therefore, she was strongly pro-union and had voted for the Union 
in the election; Pat Reese, who would have testified that she | 
stated to other employees after the election that she had been con- 
cerned about the truth of the statements in the Union's news- 
letter with respect to men replacing women in jobs at the Elwovd 
plant and that she had not been able to ascertain the truth of 
such statements prior to the election; Mary C. McMinn, who 
would have testified that the statements in the fourth paragraph 
of the Union's newletter of October 19, 1964, had influenced her 
vote in the election; and Frieda Webb, who would have testified to 
conversations with several employees immediately after the elec- 
tion that they had been led to believe by the aforesaid letter that 
men were replacing women in the factory. | 

By the foregoing rulings Respondent was effectively pre- 
cluded from presenting relevant evidence at the representation 
hearing as to the absence of the "laboratory conditions" in which 
an election must be held. To grant the General Counsel's motion 
for summary judgment in this circumstance would, Respondent 
submits, both accentuate the error that has already been com- 
mitted and have the effect of further prejudicing Respondent in its 
efforts toshow the true significance of the Union's misrepresenta- 
tions. Clearly, due process would not be served by so prejudicing 
Respondent. : 


4. Newly discovered evidence exists which is relevant to 
Respondent's alleged duty to bargain, but which was not available 
at the time of the representation proceeding in Case No. 25-RC- 
2670. 
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(a) Itis Respondent's position that immediately before 
the election that was conducted in Case No. 25-RC-2670, and at 
a time which precluded Respondent from making an effective 
reply, the Union falsely, and materially, told Respondent's em- 
ployees that Respondent had hired men to fill jobs which women 
had previously performed, and also intended to replace all its 
female employees with male employees. The impact of the 
Union's belated misrepresentation in this respect on the election 
results was accentuated by the fact that 39 of the eligible em- 
ployees were female employees who, at the time of the election, 
were in a lay-off status. These female employees were particularly 
susceptible to being influenced by the Union's false allegation that 
their jobs were being jeopardized by male replacements. 

On the dates of the hearing on objections in Case No. 25-RC- 
2670, May 19-20, 1965, 32 of the 39 employees who were ina 
lay-off status on the election date remained in a lay-off status. 
Since the date of such hearing, however, Respondent has, in 
accordance with seniority, recalled all 32 of the employees who 
were in a lay-off status on the hearing date. Of the 32 thus re- 
called, 30 returned to work and are presently working in Respondent's 
Elwood plant. 

The fact that Respondent recalled all 39 of the female em- 
ployees who were in a lay-off status on the election day, and the 
further fact that 37 of such employees are presently working in 
the Elwood plant, obviously give support to Respondent's conten- 
tion that the Union misrepres ented Respondent's policy with 
respect to female employees. Moreover, since the bulk of such 
employees were recalled after the hearing on objections in May 
1965, to deny Respondent a hearing in this unfair labor practice 


proceeding is to preclude Respondent from adducing material 
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proof which was not available at the time of the hearing and which 


necessarily undermines the validity of the Union's certification. 

(bo) On Sunday, January 30, 1966, at about 2:00 p.m., 

Roy Cantrell, Assistant Director of the Union, conducted a meeting 
of approximately 10 employees of Respondent. At said meeting, it 
is Respondent's information and belief, Cantrell stated, among 
other things, that the Union could not bargain with Respondent 

even if the N. L.R.B. case was settled because the Union had lu 
charter and had no organization; that 15 people were needed who 
would pay $1. 00 per person in order to apply for a charter; that 
there were no officers or bargaining committee; and that such 
officers and committee must be elected before bargaining sie 

be started. 

Obviously, Respondent could not present evidence with: 
respect to statements made in January 1966 at a hearing which was 
held in May 1965. Such evidence would have a direct bearing, 
moreover, on the Union's lack of capacity to represent Respond- 
ent's employees, and would show, moreover, what is tantamount 
to an abandonment of the Board's certification. Certainly, such 
evidence, if introduced, would raise serious questions concerning 
the validity of that certification. 


/s/ Kenneth C. McGuiness | 
/s/ Stanley R. Strauss : 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Of Counsel: 


VEDDER, PRICE, KAUFMAN, KAMMHOLZ & McGUINESS 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Dated: February 10, 1966 
[CERTIFICATE OF SERVICE] 
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EXHIBIT "A" 


February 4, 1966 


Mr. William T. Little, Director 
Region 25, N.L.R. B 

150 West Market Street 
Indianapolis, Indiana 46204 


Re: Ex-Cell-O Corporation 
Case No. 25-CA-2377 


Dear Mr. Little: 


As you are aware, Section 9(d) of the Act requires that the 
record of the "investigation" shall be included in the transcript of the 
"entire record” when an order of the Board in an unfair labor practice 
proceeding is based on facts certified following an investigation pursuant 
to Section 9(c). 


In the General Counsel's Motion to Strike, dated December 8, 
1965, counsel for the General Counsel requests that official notice be 
taken of the proceedings in the related representation case, No. 
25-RC-2670. The record of those proceedings, however, does not 
include the full record of the investigation, particularly the record of 
any_ex parte investigations conducted by representatives of the Regional 
Director prior to the hearing on the Petition for Election and following 
the filing of the Employer's Objections to the Election. 


Consequently, on behalf of Respondent you are hereby respect- 
fully requested to furnish Respondent with a true and correct copy of all 
reports of the investigation, or investigations, in Case No. 25-RC-2670 
not heretofore made a part of the record in Case No. 25-CA-2377, in 
order that the foregoing reports may be used by Respondent in replying to 
the Trial Examiner's Order to Show Cause, dated January 5, 1966, and 
may be made a part of the entire récord within the meaning of Section 
9(a). 


Very truly yours, 


Kenneth C. McGuiness 
Counsel for Ex-Cell-O Corporation 


——_—$[$ 
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EXHIBIT "B" 


February 4, 1966 


William T. Little, Esquire 
Director, Region 25, N.L.R.B. 
150 West Market Street 
Indianapolis, Indiana 46204 


Re: Ex-Cell-O Corporation 
Case No. 25-CA-2377 


Dear Sir: 


Application is made herewith for one subpoena duces tecum 


for use in the above-captioned case. ' 


Yours very truly, 


Kenneth C. McGuiness 
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EXHIBIT "C" 


NATIONAL LABOR RELATIONS BOARD 
REGION 25 
ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 
February 8, 1966 


Mr. Kenneth C. McGuiness 

Counsel for Ex-Cell-O Corporation 

c/o Vedder, Price, Kaufman, Kammholz & McGuiness 
1750 Pennsylvania Avenue, N. W. 

Washington, D. C. 20006 


Re: Ex-Cell-O Corporation 
Case No. 25-CA-2377 


Dear Mr. McGuiness: 


Absent the permission required thereby, the information requested in 


your letter of February 4 is denied for non-compliance with the 
requirements of Section 102.118 of the Rules. Please understand that 
since the situation is so clearly covered by Section 102.118, I have not 
looked at the file to ascertain if reports such as you request do in 

fact exist or considered the numerous other reasons that occur to me as 
ground for rejecting your request. When, as and if Section 102.118 is 
complied with, I will look into and/or consider these other matters. 


The subpoena duces tecum requested in your second letter of February 
4 is enclosed. 


Very truly yours, 
/s/ Wm. T. Little 
Regional Director 


Enclosure - subpoena duces tecum-B-62810 
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GENERAL COUNSEL'S EXHIBIT NO. 1(0) 


Case No. 25-CA-2377 


ORDER 
The General Counsel's motion to strike portions of the | 


complaint and for summary judgment on the pleadings is hereby 
denied. It should be clearly understood that in denying the motion 
I have made no determination that any evidence referred to in the 
Respondent's response to the order to show cause herein, dated 
January 5, 1966, qualifies as newly discovered or previously 
unavailable within the meaning of these terms in Pittsburgh Plate 
Glass Co. v. N.L.R.B., 313 U.S. 146. Determination of the 
admissibility of such evidence as the Respondent may offer at the 
hearing in this case shall be made by the Trial Examiner to be 
designated to conduct the hearing. Ruling on the Regional Director's 
petition for revocation of the subpoena duces tecum served on him 
by the Respondent shall also be made by said Trial Examiner at 
the hearing. Convening of the hearing at an appropriate time and 
place shall be by notice to the parties from the Regional Director. 


/s/ Thomas N. Kessel 
Trial Examiner 


Dated: April 1, 1966 
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GENERAL COUNSEL'S EXHIBIT NO. 1(p) 
Case No. 25-CA-2377 


ORDER RESCHEDULING HEARING 


IT IS HEREBY ORDERED that the hearing in the above-entitled 
matter be and the same hereby is rescheduled to June 2, 1966, at 
10:00 a.m. (CDST), at the Courtroom, Second Floor, City Building, 


1601 Main Street, Elwood, Indiana. 


DATED at Indianapolis, Ind. this 5th day of April, 1966. 


/s/ 
Regional Director, 
National Labor Relations Board. 


Twenty -fifth Region 
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GENERAL COUNSEL'S EXHIBIT NO. 1(r) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Elwood, Indiana 
| 
EX-CELL-O CORPORATION L 


Employer 
and 


INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE 
AND AGRICULTURAL IMPLEMENT WORKERS OF AMERICA 


Petitioner 


re 


Case No. 25-RC-2670 
DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed under Section 9(c) of the National 
Labor Relations Act, a hearing was held before a hearing officer 
of the National Labor Relations Board. The hearing officer's 
rulings made at the hearing are free from prejudicial error and 
are hereby affirmed. | 

Pursuant to the provisions of Section 3(b) of the Act, the 
Board has delegated its powers in connection with this case to the 
undersigned Regional Director. 

Upon the entire record in this case, the Regional Director 
finds: | 

1, The Employer is engaged in commerce within the 


meaning of the Act and it will effectuate the purposes of the Act 


to assert jurisdiction herein. 


Th 


= e names of the parties appear as amended at the hearing. 
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2. The labor organization(s) involved claim (s) to represent 
certain employees of the Employer. 

3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer within the 
meaning of Section 9(c)(1) and Section 2(6) and (7) of the Act. 

4, The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargaining within 
the meaning of Section 9(b) of the Act: — 


All production and maintenance employees at the Employer's 
Elwood, Indiana, plant, including tool crib stores employ- 
ees, shipping and receiving employees and follow-up em- 
ployees, put excluding all office clerical employees, plant 
clerical employees, all professional employees, guards 


and supervisors as defined in the Act. S 


———— 


= Except for the supervisory status of the leaders, discussed 
below, the unit found appropriate is based upon the agree- 
ment of the parties who also stipulated a time study es- 
timator, a coop student employed in the Tool and Process 
Engineering Department, a nurse-secretary, all plant 
clericals, and specifically agreed upon supervisors being 
excluded from the unit; and that the truck driver-shipping 
and receiving employee, a magnaflux operator, inspectors, 
and a janitress should be included therein.. The parties 
further stipulated that laid off employees who have seniority 
standing and are subject to recall are eligible to vote. 


3/ Although the Employer urges that all four of its leaders be 


excluded from the unit as supervisors, Petitioner asserts 
that only Shipping and Receiving and Tool Crib Stores Leader 
Eldridge is a supervisor and that Final Inspection Leader 
Brightman, Floor Inspection Leader Thorn and the Tool 

and Process Engineering Department Leader Cartwright 

are non-supervisory leaders or employees. 


Except as otherwise noted there is no evidence that the 
leaders possess any of the statutory authority described by 
Section 2(11) of the Act. In determining supervisory status, 


: : : : : 

3 (Continued) absent a showing that their supervisor is fre- 
quently absent no weight is given to testimony the leader sub- 
stitutes for the foreman in case of absence since such | 
sporadic or periodic exercise of supervisory authority does 
not establish supervisory status. Barr Rubber Products, 

118 NLRB 1428; Stewart Oil Co., 100 NURB 4; Fannie Farmer, 
Inc., 112 NLRB 299, 301. See also Great Western Sugar 
Co., 137 NLRB 551. a 


Eldridge: | 
| 


Although there has been no history of collective bargaining 
affecting the unit, in a representation proceeding in 1961 
(Case No. 25-RC-2117), Petitioner and the Employer stipu- 
lated "leadmen are not supervisory employees." Other 
leadmen voted in Case No. 25-RC-2117 pursuant to the stipu- 
lation. Admittedly Eldridge did not. In the instant case 
although the Employer sought to withdraw from stipulation 
made herein that Eldridge was a supervisor because of 
Petitioner's denial of the supervisory status of other leaders, 
it nevertheless contends in its brief as did Petitioner at the 
hearing, that Eldridge is a supervisor. 
Eldridge differs, from the other leaders not only in that (a) 
he represents the second rather than the third level of | 
supervision below the plant manager, but also in that (b) 

his supervisor, the purchasing agent, supervises not only 
plant or factory employees working in the plant whom | 
Eldridge leads, but several office employees located in the 
Employer's office away and apart from Eldridge'’s group 

as well, and in that he, like admitted supervisors, is | 
salaried while the other leaders herein involved are paid on 
an hourly or hourly plus incentive bonus and (d) in that as a 
salaried employee Eldridge enjoyed benefits not enjoyed 

by the other leaders and production employees such as free- 
dome from punching a time clock, paid sick leave as against 
health insurance enjoyed by hourly workers, etc., and (e) 

in the fact that he did not vote along with the other leaders 
in the last election. (Unlike admitted supervisors Eldridge 
is not an exempt employee under the Wage & Hours Act and 
as such he is paid overtime but receives lesser insurance 
benefits than the admitted supervisors.) Addititionally, 
although requested to do so, the Employer refused to dis- 
close wage differentials in wages between Eldridge and other 
leaders pursuant to a declared Employer policy of 


: ' - . 

3/ (Continued) confidentiality in such matters. It did, however, 
in an effort to cooperate and establish its good faith, proffer 
testimony to the effect that Eldridge's earnings were some- 
what greater than other leaders in controversy. Without 
in any manner impugning the Employer's motivation of seek- 
ing to maintain confidential the salaries of its personal, 
such a confidence is not one that is recognized in law and 
the undersigned cannot assume the unrevealed difference is 
either insignificant or insubstantial. Rather, Iam obliged 
to and do infer and find the difference is significant and 
substantial and supports Petitioner's contention. [Wigmore 
on Evidence (3rd ed) §285, 291. | 


In addition to the fifty per cent of his time he devotes to 
shipping and receiving duties, Eldridge devotes fifty per cent 
of his time to transmitting the purchasing agent's instruc- 
tions and assigning and directing the work of several tool 
crib attendants and directing dispatching the combined 
truckdriver-shipping and receiving clerk. Although absent 
a showing of the exercise of discretion in the performance 
of such functions, they would not establish Eldridge to be a 
supervisor, admittedly his superior would consult him 
concerning merit increases and he "most receptive to his 
suggestions. '' In the circumstances it is found that Eldridge 
is authorized to effectively recommend wage increases and 
in accordance with the agreement of the parties he is found 
to be a supervisor and excluded from the unit. 


Subordinate to the Plant Manager, Chief Inspector Davis 
supervises between 20 and 25 employees, including a clerk 
typist who works in his office and other employees engaged 
in various inspection functions including floor final tool 

and gage and component inspection. Final inspection is under 
the immediate supervision of Robert Thorpe, an admitted 
supervisor (82) who supervises about 10 inspectors includ- 
ing leader Brightman. Floor and tool and gage inspection 
is under the supervision of Victor Whitenack, another 
admitted supervisor who supervises leader Thorn who leads 
the floor inspectors who perform "in process" inspection, 
put not the gage inspectors. 


The Employer's testimony that Brightman (1) on the basis of 
a monthly production or shipping schedule sets up and assigns 
personnel to inspection lines based on the stock available 

for inspection and the needs of the shipping schedule, and 
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ontinued) similarly reassigns personnel when inspection 

of an item is completed, consulting supervisor Thorpe in 
doubtful situations; (2) routinely instructs new girls in pro- 
cedures and experienced help in changes of procedures; 

(3) inspects the final inspector's work and if he locates: 
difficulties instructs the inspector in the correct procedure 
fails to establish the exercise of substantial discretion in 
the airection and assignment of work particularly where 
Brightman (a) only receives ten cents per hour more than 
admitted non-supervisory male inspectors and if a super- 
visor would be the third level of inspection supervision of 

a small employee group completely duplicating the super- 
visory jurisdiction of Supervisor Thorpe, and (b) the uncon- 
tradicted testimony of an alleged subordinate that "there 
have been instances [when]. . . I would. . . ask him what 
I should do next and I've been informed he would have to 
check with Bob to see what job he was going to run next." 
Accordingly, Thorpe is found to be a non-supervisory 
employee and included in the unit. 


Similar testimony that leader Thorn devotes practically all 
his time to the function of leader in which capacity he “assists 
supervisor Whitenack. . . helps train new inspectors : . 
checks . . . to see [if] the inspectors are checking their 
jobs; [or] if they have any problems with them... [uses 
independent judgment in the] disposition of questionable 
parts. . . writes requisitions to the crib for material... 
and in case of someone being absent. . . make adjustments 
in the coverage of the floor to compensate for it [and makes 
and signs various reports ]" does not establish a supervisory 
discretion in the assignment or direction of personnel. This 
conclusion is confirmed by the small number of inspectors 
directed (after deducting the 2 admitted supervisors, the 
gage inspectors, the clerk typist and 10 final assemblers, 
not subject to his jurisdiction from the 20 to 25 employees 
supervised by the chief inspector), the relatively small 10 
cent pay differential between Thorn and the employees he 
allegedly supervises and the fact that if a supervisor Thorn 
represents the third level of inspection supervision in the 
relatively small inspection group. For reasons above set 
forth leader Robert Thorn is found to be an employee and 
not a supervisor and included within the unit. 


Cartwright: 


Leadman Cartwright works directly under the process engineer 
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DIRECTION OF ELECTION 


An election by secret ballot will be conducted by the under- 
signed Regional Director among the employees in the unit found 
appropriate at the time and place set forth in the notice of election 
to be issued subsequently, subject to the Board's Rules and Regu- 
lations. Eligible to vote are those in the unit who were employed 
during the payroll period immediately preceding the date below, 
including employees who did not work during that period because they 


were ill, on vacation, or temporarily laid off. Also eligible are 


employees engaged in an economic strike which commenced less 
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= ontinued) who, except for a temporarily employed college 
student, has no other employees working for him. Con- 
comitantly,' no employees are permanently assigned to leader 
Cartwright, whose duty is to “prepare process sheets, make 
changes on the floor, investigate . . . production trouble 
with tooling and gaging [and] instruct the supervisor or 
production employees on how to produce better parts;" or 
"makes recommendations" on tool or gage or operations 
changes to the plant manager. Admittedly he does not lead 
any particular person, but instead employees subject to other 
supervision will on occasion be directed to perform pursuant 
to his direction various experiments Cartwright devises. 
However, admittedly Cartwright does not recommend per- 
sonnel action or affect personnel status so far as these em- 
ployees are concerned and while he may be interrogated as 
to the quality of the employees’ performance, this will only 
pe for the purpose of determining the fairness of the condi- 
tions under which the experiment was conducted and will not 
affect the employment status of the employee concerned. 
Admittedly he does not have responsibility for the amount 
or quality of work performed by the department. Although 
he can shut a job down, he can only do so for several minutes 
until he brings the matter to the attention of supervision. 
In view of the casual and temporary nature of his relation- 
ship to the employees he occasionally directs and his in- 
ability to control their personnel status, it is found Cartwright 
is not a supervisor within the meaning of the Act and he is 
included in the unit. 
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than 12 months before the election date and who retained their 

status as such during the eligibility period and their replacements. 
Those in the military services of the United States may vote if 

they appear in person at the polls. Ineligible to vote are employ- 

ees who have quit or been discharged for cause since the designated 
payroll period and employees engaged in a strike who have been 
discharged for cause since the commencement thereof, and iwho 

have not been rehired or reinstated before the election date, and 
employees engaged in an economic strike which commenced more 

than 12 months before the election date and who have been permanently 


replaced. Those eligible shall vote whether (or not) they desire to 


be represented for collective-bargaining purposes by 


International Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW-AFL- 
CIO. 


Dated September 30, 1964 
at Indianapolis, Indiana 


/s/ Wm. T. Little 
Regional Director for the 
Twenty -fifth Region. 
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GENERAL COUNSE L'S EXHIBIT NO. 1(s) 


vont win 1 UNITED STATES OF A. CA 
NATIONAL LABOR RELATIONS ROALD 


—_————— Coase No 


KX-CBLL-O CORPORATION 
' puployer Dote issued... OGTORT B..22e- A904... 
y Type of election (Check one} 


and (C1) Consent Agreement 


INTBRIATIONAL UNION, UNITED AUTOIDBILS, = Stipulotion 
AEROSPACE AND AGRICULTUMAL IMPLEMSNT ; 
WORKERS OF AMSSRICA, UAW,AFL-C1O (C)_ Boord Directicn 


petitioner (J RD Direction 


TALLY OF BALLOTS COKE 


The undersigned agent of the Regional Director certifies thot the results of the tabulation of 
bollots cost in the election held in the above cose, ond concluded on the dote indicted above, 
were os follows: ; 


1. Approximate number of eligible voters. 
2. Void Lollots. 

3. Votes cost for 

4. Votes cost for 


5. Votes cast for 


6. Votes cost ogoinst porticipating lebor a 
7. Volid votes counted (sum of 3, 4, 5, ond 6) 


& Challenged ballots 
9. Volid votes counted plus chellenged ballots 
10. Challenges ore (oo!) sufficient in number to affect the results of the election. 
11. A mojority of the volid votes counted plus chollenged ballots (Item 9) hos Xi) been 


The undersigned octed os authorized observers in the counting ond tobuloting of bollots indi- 
cated obove. We hereby certify thot the counting ond tobuloting were fairly ond occurately done, 


thot the secrecy of the ballots wos mointoined, and thot the results were as indicoted cbove. We 
aise acknowledge service of this tolly. 


For xy-cutt-0 CORPORATION 


AL BAUR Erinn eeeee — Béedrroten 


Sole <) >» 
pe etgeretacd lS culeetinidaind riconee 
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GENERAL COUNSEL'S EXHIBIT NO. 1(t) 


EX-CELL-O CORPORATION 
POST OFFICE BOX 386 
Detroit, Michigan 48232 


October 28, 1964 


Mr. William T. Little, Regional Director 
National Labor Relations Board 
Twenty-fifth Region 

ISTA Center 

150 West Market Street 

Indianapolis, Indiana 46204 


REFERENCE: Ex-Cell-O Corporation 
Case No. 25-RC-2670 


Dear Sir: 


This is to advise that Ex-Cell-O Corporation hereby filed obj ections' to 
conduct affecting the results of the representation election held at the 
Ex-Cell-O, Indiana Plant October 22, 1964, ! 


The Petitioner, by his conduct prior to the election, interferred with the 
free choice of the employees by a series of illegal actions. 


1) The Petitioner mailed a newsletter to the homes of laid-off 
and active employees just prior to the election that sub-. 
stantially misrepresented the Company's application of its 
long standing policy of recall of laid-off employees. The 
Petitioner, through its agents working in the plant, was) in 
an authoriative position to know the facts relating to the: 
application of that policy. The employer did not have the 
opportunity to effectively reply and correct the inaccurate 
and misleading statements of the Petitioner because of the 
proximity of the date and time of the election. The laid-off 
employees had no independent means of knowing the truth of 
the misrepresented facts. Because of the voting eligiblity 
of laid-off employees and the well-known interest of laid-off 
employees in returning to work, this misrepresentation may 
reasonably be expected to have had a significant impact'on 
the election and did amount to campaign trickery calculated to 
deceive. 


Mr. William T. Little Page 2 October 28, 1964 


2) Agents and representatives of the Petitioner made threatening, 
coercive ahd false statements to working and laid-off em- 
ployees which caused fear and doubt and prevented the exercise 
of free choice in the election of their bargaining representa- 
tive. 


_ The Petitioner, through its agents and representatives, 
engaged in pre-election campaign conduct that restrained 
and coerced employees in their free election determination. 


Ex-Cell-O Corporation on respectfully requests that these objections be 
investigated and that the election be set aside. 


Very truly yours, 
EX-CELL-O CORPORATION 
/s/ John S. Gannon, Esq. 


JSG: jeh 
Encls. 3 additional copies 


ee: Mr. Lewis Strickland 
International Representative 
UAW-AFL-CIO 
1701 West 18th Street 
Indianapolis, Indiana 
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GENERAL COUNSEL'S EXHIBIT NO. 1(u) 
Case No. 25-RC-2670 


SUPPLEMENTAL DECISION 
AND 
CERTIFICATION OF REPRESENTATIVE 
Pursuant to a Decision and Direction of Election issued by 
the Regional Director, an election was conducted October 22, 1964, 
among certain employees 1/ of the above-named Employer to 
determine whether they desired to be represented by the Petitioner 


for purposes of collective bargaining. 
At the conclusion of the election a Tally of Ballots eras 


issued showing the following results: 


Approximate number of eligible voters 208 
Void ballots None 
Votes cast for Petitioner 

Votes cast against Petitioner 

Valid votes counted 

Challenged 

Valid votes counted plus challenged ballots 


y———— 


= The appropriate unit as set out in the Decision and Direction 
of Election is as follows: "All production and maintenance 
employees at the Employer's Elwood, Indiana, plant, in~ 
cluding tool crib stores employees, shipping and receiving 
employees and follow-up employees; BUT EXCLUDING all 
office clerical employees, plant clerical employees, all 
professional employees, guards and supervisors as defined 
in the Act. " 


2/ Service of the Tally of Ballots was acknowledged by the 
authorized observers of the parties. The observers also 
signed certificates that the balloting was fairly conducted 
and that all eligible voters were given an opportunity to mark 
their ballots in secret and that the ballot box was protected 
in the interest of a fair and secret vote. 
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The challenged ballot is not determinative of the results 
of the election. 

On October 28, 1964, the Employer filed timely Objections 
to Conduct Affecting the Results of the Election, which were duly 
and timely served on the Petitioner. Pursuant to Section 102. 69 of the 
Rules and Regulations of the National Labor Relations Board, an 
investigation of the various issues raised by the Objections has 
been conducted under the direction and supervision of the under- 
signed, who, after considering the results thereof, reports 
thereon as follows: 3 


THE OBJECTIONS 


The Employer's Objections are as follows: 

The Petitioner, by his conduct prior to the election, inter- 
ferred with the free choice of the employees by a series of 
illegal actions. 


1) The Petitioner mailed a newsletter to the homes 
of laid-off and active employees just prior to the elec- 
tion that substantially misrepresented the Company's 
application of its long standing policy of recall of 
laid-off employees. The Petitioner, through its 

agents working in the plant, was in an authoritative 
position to know the facts relating to the application 

of that policy. The employer did not have the opportunity 
to effectively reply and correct the inaccurate and mis- 
leading statements of the Petitioner because of the 
proximity of the date and time of the electim. The 
laid-off employees had no independent means of know- 
ing the truth of the misrepresented facts. Because of 


3/ All parties were requested to and did submit evidence in 
support of their respective positions on the issues raised by 
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the voting eligibility of laid-off employees and the well- 


known interest of laid-off employees in returning to 
work, this misrepresentation may reasonably be ex- 
pected to have had a significant impact on the election 
and did amount to campaign trickery calculated to 
deceive. 

2) Agents and representatives of the Petitioner 
made threatening, coercive and false statements tu 
working and laid-off employees which caused fear 
and doubt and prevented the exercise of free choice 
in the election of their bargaining representative. 

3) The Petitioner, through its agents and repre- 
sentatives, engaged in pre-election campaign conduct 
that restrained and coerced employees in their free 
election determination. | 


OBJECTION 1 


The letter in question, which is attached to this Supplemental 
Decision, marked Attachment A, was mailed by Petitioner on 
October 19, 1964, to all eligible employees, and received by them 
on October 20 and 21, and was in Employer's possession by about 
10:30 A.M. October 21, 1964. 

As can be seen from the letter, the matters therein to which 
Employer objects are not within the special knowledge of Petitioner, 
and employees would have no reason to believe that Petitoner had 
such knowledge, rather employees and Employer would both have 
have knowledge of these matters, hence employees could evaluate 


3 (Continued) 


= the Objections, and all such evidence has been considered 
by the undersigned. 
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the statements in the letter. Hollywood Ceramics Co., Inc., 140 
NLRB 221, 224; Sam Belz Upholstered Products Co., Inc., 

138 NLRB 433; Hook Drugs, Inc., 119 NLRB 1502; General Fire- 
proofing Co., 123 NLRB 830; Cross Co., 123 NLRB 1503; 
Kresge-Newark, Inc., 112 NLRB 869; Dallas City Packing Co., 
116 NLRB 1609; Machinery Overhaul Co. , 115 NLRB 1787. 

There is evidence that to some degree and in certain manner 
men were being used on jobs which women had performed, and with 
respect to alleged losses because of discontinuance of cost of 
living increases, it is undisputed that it in fact was discontinued. 
Moreover, in the latter respect the letter shows that the Petitioner 
was accepting as valid that which was related to it by Employer's 
employees. Moreover, Petitioner's campaign letters dated 
August 19 and 26, 1964, raise the matter of cost of living increases 
and questioned whether Employer's policy was to replace women 
with men. 

In view of the above, Objection 1 is overruled. 


OBJECTIONS 2 and 3 


In respect to Objections 2 and 3, the investigation showed that 
the following incidents are alleged to have occurred: — 


a. About August 25, 1964, and the middle of September, 
1964, employee Bush, in Strickland's presence, told witness 
A that ‘he would try to get my money back [dues paid Peti- 
tioner during a previous campaign] if I would sign a card... 


y/ Strickland, and an alleged participant 


a union representative 
in some of these incidents, denied generally all alleged 
objectionable conduct. There is no proof that any employ- 
ees acted as agents of Petitioner in any of the alleged inci- 
dents. In the absence of such proof, no finding can be based 
upon alleged conduct by any employee of Employer. 
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This offer was not conditioned upon the outcome of the | 
election or that I vote for the union. " 


Since this alleged promise, even if it occurred, was not 
contingent upon how A voted, it is not objectionable. : 


b. | Witness A alsq alleges that Strickland told him that if 
Petitioner won the election it would ". . . bring our wages 
up compared with Lima's (another plant of Employer in 
Ohio), which would amount to about 40¢ on the hour." 
Aside from the fact that Bush, who was with Strickland at 
the time this allegedly was said, denied that Strickland or 
Bush made this statement, witness A indicated uncertainty 
regarding what was said: "Both of them were trying to ex- 
plain it to me, and I, don’t know whether Lima got more 

on the cost of living or whether they got a higher base rate. 
The only thing I do remember is that they said if the union 
got in we would get more money." In this state of the evidence, 
it is immaterial whether, as Employer contends, there was 
put a 20¢ (and not 40¢) difference between wages of the two 
plants. 


This alleged occurrence is likewise not objectionable: 


c. Employee B says that Bush told him in Strickland's 
presence ". . . when you have a union you don't get fired. " 
Whereupon, Strickland said: but if you do, if your supervisor 
does fire you, you are back on the job in 5 minutes time 

. . . (explaining how a grievance would be processed) 

. . . I told them that you would still get fired because my 
husband did eventually get fired. They said, well, it very 
seldom happens and very rare cases that they would be 
discharged . . . he said well what are you going to do when 
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you get old and Ex-Cell-O doesn't want you, and you are not 
old enough to draw social security benefits. I said well I 
would cross that bridge when I got toit. Mr. Strickland said 
it is going to be way to[o] late then to join a union that is 
going to help you. -. . 


The above recitation clearly shows that this was mere "puf- 


fing" and that witness B recognized it as such. Hence this is not 
objectionable conduct. Pinkerton's National Detective Agency, 
Inc., 124 NLRB 1076. 


d. Witness C says that three weeks prior to the election 
and again the day before the election Tucker promised 

him ". . . a tool makers classification if I voted for the 
union and if the union gotin. .. " 


Witness D says that during late August employee Tucker 
told him ". . .10 years at Ex-Cell-O [meant] nothing when 
your try to get into a union shop. " Witness D admits he 
later, and before the election. checked with Employer and 
was assured that ". . .the time in my classification at 
Ex-Cell-O would count even if I went toa union shop...” 


As noted above, there is no proof that Tucker was an agent of 
Petitioner. Moreover, the alleged promise to witness C was not 
within Tucker's power to grant, or, for that matter, within the 
Petitioner's power; hence, not objectionable. Cf. Globe Motors, 
Inc., 123 NLRB 30. 

Witness D clearly was able to and did evaluate the alleged 
threat; hence, this is without merit as objectionable conduct. 


e. Witness E says that during August, employees Brown 
and Glotzback came to his home and Glotzbach told him: 
‘Tf I did sign a card I would be probably called back to work 


469 


sooner, if the union won the election." This is denied by 
Brown and Glotzbach. | 


As indicated above, there is no proof that either Brown or 


Glotzbach acted as agents of Petitioner. In any event, this event, 
even if credited, does not constitute objectionable conduct, 
General Shoe, 123 NLRB 174. 


f. Witness F says that at a meeting of Petitioner on: 
October 19, 1964, Strickland said that Pratt & Whitney | 
(Employer's customer) was organized by Petitioner, that 
eventually Pratt & Whitney would put their business in a union 
plant if Employer did not go union. "He didn't say... 
(Petitioner) would force Pratt & Whitney to buy blades from 

a union plant, or that (Petitioner) would refuse to handle 
blades produced . . . (by Employer) because they were non- 
union blades. He didn't say why Pratt & Whitney would 
eventually buy blades from a union plant. " 


Witnesses G and H say that Strickland said that Pratt & 
Whitney would quit giving their business to Elwood if it 
remained a non-union plant. | 


Witness I says that an employee asked Strickland: "Consi- 
dering that Pratt & Whitney is an organized plant could this 
have a bearing on our getting work into our plant because it is 
unorganized." "Mr. Strickland referred to the recent nego- 
tiations in the auto industry and said that this was a goal 

that they were working toward. During the negotiations with 
Ford the issue of sub contracting work to only organized 
sub-contractors was discussed. One such example pointed 
out by Mr. Strickland was a Ford door company in North 
Vernon, Indiana. Mr. Strickland stated that the union pointed 
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out that the cost of the door was approximately the same as 
it should cost in an organized plant. Ford Motor Company 
agreed with this reasoning and informed the union that at 
such time as they could manufacture this door with their 
own facilities they would do so." 


Witness J says: "Someone said something about the union 
was working on Pratt & Whitney to contract only with union 
plants." 


Witness K says: "One of the fellows asked was it possible 
that this plant could be poycotted by the Pratt & Whitney union 
or words to that effect. I think Mr. Strickland said, oh it is 
possible, but he didn't dwell on the subject and by passed it. 
He said it was possible that the unionized Ex-Cell-O plant 
would get more of the orders because during lay off these 
plants must pay S.U.B. There was no issue made of it.” 


About half a month later in another affidavit, Witness K 

says: "In paragraph 9 of my affidavit of November 16, 

1964 I mentioned that Pratt & Whitney was discussed at the 
meeting. Those statements are all that I can remember which 
were said about Pratt & Whitney. Mr. Strickland did not 

say that the UAW or the Pratt & Whitney union would stop 
handling Elwood blades because they were non union. Nothing 
was said to the effect that Pratt & Whitney was even organized 
by the UAW. He didn't dwell on this subject. In an attempt 


to recall any further information concerning any other state- 


ments pertaining to Pratt & Whitney it comes to mind that 
I think that Mr. Strickland said oh that it might be possible 
put not probable." (Emphasis supplied. ) 


Witness L says that: Someone asked Mr. Strickland if there 
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was a possibility if at some time that Pratt & Whitney 

would boycott Ex-Cell-O Elwood because the Ex-Cell-O 

plant was non union. Mr. Strickland said that there was a 
possibility but not a probability of aboycott. There was no talk 
of us losing the election. Therefore he did not say that if we 
(UAW) lost the election that the UAW members at Pratt & 
Whitney would refuse to handle the blades. He didn't say 

or indicate that the UAW would tell the UAW members at 

Pratt & Whitney to stop handling the Elwood blades because 


they were non union or words to that effect. " 


Witness J said: "I never heard anyone say that the UAW 
would tell Pratt & Whitney employees to stop handling | 
Ex-Cell-O blades because they were non-union. " 


Witness I says: "I don't remember Strickland saying that 
the union would tell Pratt & Whitney union employees not 

to handle Elwood blades because they were non union, or 

words to that effect. " 


Whether or not objectionable conduct occurred on the occas- 
sion discussed above depends upon whether Strickland told employ- 
ees that Petitioner would induce Pratt & Whitney's employees to 
cease handling Employer's products, or whether Strickland told 
the employees that Petitioner would seek to persuade Pratt & 
Whitney to adopt a policy of doing business only with organized 
businesses. If the former, objectionable conduct has taken 
place. Superior Wood Products, Inc., 145 NLRB No. 80. If the 
latter, the conduct was not objectionable. Superior Wood Products, 
Inc., supra. In view of the fact that witnesses F, G, H, I, J, L, 
indicate that Strickland did not indicate that Petitioner would seek 
to persuade its members at Pratt & Whitney to refuse to handle 


Employer's products, and in view of the fact that witness K is the 
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only witness who indicated that this was the thrust of what Strick- 
land said, and in fact, witness K's testimony was in terms of 'T 
think . . . and in the second affidavit in essence retracted such 
an assertion, it is found that no objectionable conduct occurred. 


ORDER 


For reasons hereinabove set forth: 
Objections 1, 2, and 3 are overruled in their entirety. 


CERTIFICATION OF REPRESENTATIVE 


Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, IT IS HEREBY CERTIFIED that 
International Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, UAW, AFL-CIO, has been de- 
signated and selected by a majority of the employees of the above- 
named Employer, in the unit described below, as their repre- 
sentative for the purposes of collective bargaining, and that, pur- 
suant to Section 9(a) of the Act, as amended, the said organization 
is the exclusive representative of all the employees in such unit 
for the purposes of collective bargaining with respect to rates 
of pay, wages, hours of employment, and other conditions of 
employment. 


UNIT: All production and maintenance employees at the 


Employer's Elwood, Indiana, plant, including tool 


crib stores employees, shipping and receiving employ- 
ees and follow-up employees, but excluding all office 
clerical employees, plant clerical employees, all 
professional employees, guards and supervisors 

as defined in the Act. 
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DATED AT Indianapolis, Indiana, this 29th day of December, 


1964. 


/s/ Clifford L. Hardy 

Acting Regional Director 
National Labor Relations aL 
Twenty -fifth Region 

Sixth Floor, ISTA Center 

150 West Market Street 
Indianapolis, Indiana 46204 


NEWSLETTER 


If you are one of the people who failed to attend the meeting 
held last Sunday, at Eagles Hall, you missed a very fine meeting. 
Unlike these captive meetings held by the Company, where workers 
are compelled to attend, Sunday's meeting was open to full dis- 
cussion by all in attendance. Many questions were asked and 
answered. A very interesting subject was raised by the workers, 
it was stated by some of the workers that since the Company dis- 
continued the cost-of-living wage increases and manipulated the 
annual improvement factor AIF wage increases, XLO a have 
suffered a loss of 14¢ per hour. | 

This is no small loss, it amounts to the very large sum of 
$22. 40 per month for each employee or a yearly savings to the 
Company very close to $50, 000.00. To put it another way, it 
costs XLO workers a great deal in wages not to belong to the Union! 
(This would not happen in a Union shop) 

It is such issues as the above that you are able to Correct 
simply by a secret vote. Your opportunity for such a secret vote 
will be Thursday, October 22. This is your chance to show your 
disapproval of such unethical practices by XLO. | 
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What's happening to the laid off workers? Is it the Company's 
intention to completely ignore their seniority rights? Several new 
employees have recently been hired while 40 or more female 
employees are still on layoff. Some of the jobs were formerly 
performed by women. Is it the Company's intention to eventually 
replace all female employees with male employees. I have known 
other non-Union employers to do just that. Every laid off worker 
should make ita point to vote on Thursday. Every female employee 
now working should, for their own job protection, vote for the Union 
on Thursday. Only through a signed Union contract are you able 
to protect your seniority rights. 

Regarding General Motors strike, plant after plant is winding 


up negotiations and settling disputes. We expect a very quick end 
to the GU strike with all the 20, 000 grievances settled. The 20, 000 
grievances GM workers had against their employer have been 


pbuilding up over a long period of time. It seems sometimes the 
only way 2 worker may obtain justice is to take drastic action 
as the last resort. 

Mr. Guest is working very hard to get you to vote against 
yourself and family. Mr. Guest is a good fellow as an individual, 
after all, he is an employee of a large corporation like yoursleves, 
he has a job todo. This happens to be part of his job. If he is 
able to have you vote against your Union, that makes his job more 
secure. What about your job? OK, get in there Thursday, give 
yourself a vote! IT'S YOUR LAST OPPORTUNITY::: 

Fraternally yours, 
/s/ Lewis Strickland 


International Representative 
Region 3, UAW 
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THE SOUTH BEND TRIBUNE 
SOUTH BEND TRIBUNE, WEDNESDAY EVENING, 
DECEMBER 11, 1963 


By JACK COLWELL 
Tribune Staff Writer 

Labor costs or disputes had absolutely nothing to do with the 
decision of Studebaker Corp. to shift its automotive production 
from here to Canada, according to the man directly responsibic 
for the firm’s labor relations. 

C. M. MacMillan, vice-president of industrial relations, said 
the firm never thought of asking workers to take a pay cut during 
its deliberations on whether to leave South Bend because lower 
labor, expenses would not have solved the problem. 

And Mac Millan also sought Tuesday at a meeting of community 
leaders to clarify a controversial remark made in New York by 
Randolph H. Guthrie, board chairman. Guthrie was quoted as 
saying the corporation was "being bled white” by the South Bend 
automotive division. | 


Follows Loss Statement 


MacMillan noted that Guthrie's remark came right after 
the chairman had disclosed automotive division losses totaled $40 
million since 1959. This could be described as a lot of bleeding, 
MacMillan pointed out. 

He said the remark was merely a statement of fact about the 


effect of the losses on the corporation and not an attempt to blame 
those losses on South Bend or the local Studebaker workers. 
MacMillan said the local plant has an "excellent, hard 
working and productive work force." 
The nature of the South Bend facilities is such that large 
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volume production is needed to provide a profit on an automotive 
unit. MacMillan explained. But sales failed to warrant this volume 
production. 


Plant More Compact 


Corporation officals say the Hamilton, Ont., plant is more 
compact and modern and better suited to automotive production on 
the smaller scale suited to the demand for Studebaker products. 

Although Guthrie noted that labor costs will be lower in 
Canada, he denied that this is the reason for the switch. 

Even if the Hamilton plant were located in a place with United 
States automotive pay rates, Studebaker still would move to it, 
said Guthrie. 


——$———— ED 


GENERAL COUNSEL'S EXHIBIT NO. 1(v) 


Case No. 25-RC-2670 


HEARING OFFICER'S REPORT 
ON 


OBJECTIONS 


Pursuant to a Decision and Direction of Election issued by the 
Regional Director of the Twenty-fifth Region a secret ballot election 
was conducted among certain employees of the Employer on 
October 22, 1964 to see if they desired to be represented for the 
purpose of collective bargaining by the Petitioner. There were 
approximately 208 eligible voters, of whom 102 voted for the 
Petitioner and 93 against. There was one (non-determinative) 
challenge. The Employer filed timely objections. After investiga- 
tion of these objections the Acting Regional Director issued a 
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Supplemental Decision and Certification of Representative on | 
December 29, 1964. On January 25, 1965, the Employer filed a 
request for review of the Supplemental Decision and Certification 
of Representative limited to the Acting Regional Director's over- 
ruling of Objection 1 and that part of Objections 2 and 3 set forth 
under paragraph (f) of his Supplemental Decision. On April 23, 
1965, the Board granted the Employer's request for review and 
directed that a hearing be held to resolve the issues raised by the 
request for review. 

Pursuant to the Board's order, the undersigned held a hear- 
ing on May 18 and 19, 1965 at Elwood, Indiana. All parties, |in- 
cluding the Regional Director, were present or represented by 
counsel. All parties had the opportunity to introduce evidence, 
oral or documentary, and to examine and cross-examine witnesses 
and to submit briefs to the hearing officer. 


THE EMPLOYER'S CASE 


The Employer's objections were, briefly, that — 
A. The Petitioner distributed a hand bill prior to the 
election, at a time which precluded the Employer from 


effectively replying to certain substantial misrepresenta- 
tions of fact, to wit: 


1, The Employer was replacing laid-off female 
employees with male employees, and ! 

2. | Employees of the Employer had suffered a loss 
of 14¢ per hour in wages as a result of the Employer's 
change in wage policy, and 


B. That the Petitioner threatened to induce the Employer's 
major customer to give its business to unionized plants if. 
the Employer's employees rejected the Petitioner. 


OBJECTION "A" 


In regard to "A" the evidence shows that Lewis Strickland, 
an International Representative of the Petitioner, on October 19, 
1965, composed a hand bill, in evidence as Employer's Exhibit 
No. 1, and had it reproduced and mailed to most of the Employer's 
Elwood employees that same date. It is the testimony of the 
Employer's witnesses that this hand bill first came to the attention 
of Jack Guest, the manager of the Employer's Elwood plant at 
11:00 A.M. on Wednesday, October 11, 1964, although the record 
is silent as to when the hand bill or its contents came to the atten- 
tion of other of the Employer's supervisory personnel. 

The Employer's Request for Review (Employer's Exhibit 
No. 5) and the nature of the testimony the Employer's Counsel 
adduced at the hearing show that the Employer is relying on the 
Board's decision in Hollywood Ceramics 1 in making its objections. 
From that case and subsequent cases, I conclude that the Board 
has set up a five element test in misrepresentation cases. Those 
five elements are as follows: 


1. There must have been a substantial misrepresentation 
about material facts. 

2. The subject matter of which is within the initimate 
knowledge of the party making the misrepresentation. 

3. At a time when the other party is precluded from 
making an effective reply. 

4. Where the employees are not in a position to know the 
true facts. 

5. And the statements would be likely to have a real 
impact on the election. 


Ly Hollywood Ceramics Company, Inc., 140 NLRB 221. 
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I will consider the evidence concerning Objection A in the 
contract of the five elements listed above. 


1, There must have been a substantial misrepresentation 
about material facts. 


The Employer attempted to prove that the Petitioner mis- 


represented that the Employer's Elwood employees had suffered 
a loss in wages of 14¢ per hour. To this end, and in an effort to 
refute such a contention, much evidence was adduced about wage 
increases, cost of living allowances, annual improvement factors 
(hereinafter known as AIF's) and wage increases at plants of the 
Employer other than the Elwood plant. But the uncontested testi- 
mony of Strickland is that an employee related an alleged wage 
loss of 14¢ per hour because of the Employers wage policies, sub- 
stantially the same statement which appears in Employer's Exhibit 
No. 1. | 

The Employer, through its Elwood personnel manager, 
Elwood R. Converse, presented evidence concerning the wage in- 
creases granted at the Elwood plant from September 1956 through 
March 1964. (Employer's Exhibit No. 10.) In addition to the wage 
increases shown, Elwood employees also received, prior to: 
January 1962, a quarterly cost-of-living allowance increase based 
on the consumers price index published by the Bureau of Labor 
Statistics. From January, 1956, when the Elwood plant was opened, 
to January, 1962, when the cost-of-living allowance was submerged 
in another wage package, the cost-of-living increase accumulated to 
a total of 19¢ per hour, an average increase of over 3¢ per hour 
per year for the six years 1956 through 1961. For the first four 
years of operation the wage increases were 6-89 per hour. In 
1960 there was no general wage increase. In 1961 the general 
wage increase was 4¢ per hour; in 1962, 4-6¢ per hour; in 1963, 


OBJECTION "A" 


In regard to "A" the evidence shows that Lewis Strickland, 
an International Representative of the Petitioner, on October 19, 
1965, composed a hand bill, in evidence as Employer's Exhibit 
No. 1, and had it reproduced and mailed to most of the Employer's 
Elwood employees that same date. It is the testimony of the 
Employer's witnesses that this hand bill first came to the attention 
of Jack Guest, the manager of the Employer ‘gs Elwood plant at 
11:00 A.M. on Wednesday, October 11, 1964, although the record 
is silent as to when the hand bill or its contents came to the atten- 
tion of other of the Employer's supervisory personnel. 

The Employer's Request for Review (Employer's Exhibit 
No. 5) and the nature of the testimony the Employer's Counsel 
adduced at the hearing show that the Employer is relying on the 
Board's decision in Hollywood Ceramics L in making its objections. 
From that case and subsequent cases, I conclude that the Board 
has set up a five element test in misrepresentation cases. Those 
five elements are as follows: 


1, There must have been a substantial misrepresentation 
about material facts. 

2. The subject matter of which is within the initimate 
knowledge of the party making the misrepresentation. 

3. At a time when the other party is precluded from 
making an effective reply. 

4, Where the employees are not in a position to know the 
true facts. 

5. And the statements would be likely to have a real 


impact on the election. 


y Hollywood Ceramics Company, Inc., 140 NLRB 221. 
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I will consider the evidence concerning Objection A in the 
contract of the five elements listed above. 


1. There must have been a substantial misrepresentation 
about material facts. 


The Employer attempted to prove that the Petitioner mis- 
represented that the Employer's Elwood employees had suffered 
a loss in wages of 14¢ per hour. To this end, and in an effort to 
refute such a contention, much evidence was adduced about wage 
increases, cost of living allowances, annual improvement factors 
(hereinafter known as AIF's) and wage increases at plants of the 
Employer other than the Elwood plant. But the uncontested testi- 
mony of Strickland is that an employee related an alleged wage 
loss of 14¢ per hour because of the Employers wage policies, sub- 
stantially the same statement which appears in Employer's Exhibit 
No. 1. 


The Employer, through its Elwood personnel manager, 


Elwood R. Converse, presented evidence concerning the wage in- 
creases granted at the Elwood plant from September 1956 through 
March 1964. (Employer's Exhibit No. 10.) In addition to the wage 
increases shown, Elwood employees also received, prior to 
January 1962, a quarterly cost-of-living allowance increase’ based 
on the consumers price index published by the Bureau of Labor 
Statistics. From January, 1956, when the Elwood plant was opened, 
to January, 1962, when the cost-of-living allowance was submerged 
in another wage package, the cost-of-living increase accumulated to 
a total of 19¢ per hour, an average increase of over 3¢ per hour 

per year for the six years 1956 through 1961. For the first four 
years of operation the wage increases were 6-8¢ per hour. ! In 

1960 there was no general wage increase. In 1961 the general 

wage increase was 4¢ per hour; in 1962, 4-6¢ per hour; in 1963, 
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5-7¢ per hour; and in 1964, 5¢ per hour. From 1962 on, of course, 
there were no quarterly cost-of-living allowance increases.. For 
at least two years, the Employer concedes, the wage increases 
were referred to as AIF'’s. For the first four years of operation 
at Elwood the increases seem to have been identical. In Employer's 
Exhibit No. 9, the Employees handbook issued by the Employer in 
1956 AIF’s are specifically referred to. There is no evidence 

that any new employee's handbook was issued between 1956 and 
1962. All this being so, it seems quite likely that the employees 

at the Elwood plant thought of annual wage increases as "AIF's", 
rather than the more cumbersome “annual wage reviews. " No 
matter how the employees might have thought of the raises, how- 
ever, the fact is that for four years, 1956, 1957, 1958 and 1959, 
the annual raises were identical. Then there was a lapse in the 
raises, followed by raises which were less than the raises granted 
in the first four years of the Elwood plant's operations, as well as 
a discontinuance of the cost of living allowance. — Using the 
minimum figures from Employer's Exhibit No. 10, there is a 12¢ 
per hour difference between the raises that Elwood employees 
would have received if the AIF rate of 6¢ per hour had been con- 
tinued and the raises actually received by Elwood employees during 
the years 1960 through 1964, plus a loss of 6¢ per hour in cost 


Ab 


sent some showing as to just what weight was accorded the 
various factors allegedly used in arriving at the pay raises 
granted from January 1962 on, [am forced to conclude that 
the distinction between discontinuance of the cost of living 
allowance and merging it with other factors is one that 
could be made only by those privy to the highest councils 
of the Employer. 
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of living allowances. Using the maximum figures, the loss is 
24¢ per hour plus the 6¢ cost of living allowance. I see no sub- 
stancial difference between 12¢ and 14¢ per hour, and, in the 
context of the wage data presented none between 14¢ per hour and 
24¢ per hour. [If anything, the anonymous reporter at the October 
18 meeting erred on the side of the Employer in reporting his 
loss as only 14¢ per hour. 

The Employer has attempted to relate the 14¢ per hour figure 
to certain raises granted to employees at plants in Lima and 
Fostoria, Ohio. The basic deficiency in this approach is the lack 
of adequate data and the selective period that the Employer used to 
make its comparison. While figures may not lie, they can be 
manipulated, just like the factors used in computing pay increases, 
to give almost any desired result. In any event, there is nothing 
in Employer's Exhibit No. 1 nor the record as a whole to indicate 


that the Petitioner related the 14¢ per hour loss to any other plants, 
or that the Elwood plant employees should or could find such a 
relationship. From this record I find that the truth or falsity of 
the claim of a 14¢ per hour pay loss must be judged only on the 
wages paid at the Elwood plant. I also find that the 14¢ per hour 
figure was not such a variation from the accurate figure as to 


constitute "substantial misrepresentation, "' and, indeed, given 
the 2¢ per hour spread in the raises granted in the years 1956, 
1957, 1958, 1959, 1962 and 1963, might well have been accurate 
as to the loss suffered by the anonymous employee at the October 
18 meeting. 

The Employer also attempted to show that the Petitioner mis- 
represented that males were being hired to fill the jobs of laid-off 
female employees. A close reading of the supposedly offending 
handbill, Employer's Exhibit No. 1, shows that no such repre- 
sentation was made. The only claim made in the handbill is 
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that some of the jobs filled by the new hires were formerly per- 
formed by women, with no limitation as to time. 

Employer's Exhibit No. 11 shows all new hires for the 
period September 1963 through October 22, 1964. This exhibit 
was prepared by Converse, the Employer's Elwood personnel 
manager, and from its face seems to show that only males were 
hired during the period covered. The exhibit also shows that a 
wm. Ice was hired as a floor inspector. I do not think that I need 
to go beyond that fact in determining whether or not the Petitioner's 
claim was a substantial misrepresentation, 

Converse, who has been at the Elwood plant only since 
March 1, 1964, testified that women had never been floor inspec- 
tors. He gave no authority for this statement, and his competance 
for the eight years prior to his arrival at the Elwood plant is not 
established. When confronted with Petitioner's Exhibit No. 1 
which shows the transfer of Mrs. Juanita Powers from final in- 
spection to floor inspection ( or vice versa, the record is not clear) 
in 1960, Converse attempted to distinguish "classification" 
and "jobs" to justify his statement that Mrs. Powers was never a 
floor inspector. Later, however, Converse testified that 
"classification" referred to the work that an employee was per- 
forming. When asked if he knew what jobs were performed by 


women in 1961 Converse first said he was not in Elwood in 1961, 
then that he had a general knowledge of the jobs performed by 
women in 1961, and then that it was possible that he would not 


know of some jobs performed by females. Despite this, he then 
testified that the job of floor inspector was not performed by 
female employees in 1961. When asked about the year 1959 
Converse failed to give any answer responsive to the question. 
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Despite Converse's denials 3/ that there were any female 


floor inspectors he did admit that there were two or three female 
inspectors on the floor at some time in the past. Petitioner's 
Exhibit No. 1 shows that Juanita Powers was a female operator- 
inspector assigned to the supervision of the floor inspection 
supervisor sometime in 1960. That supervisor, Victor Whitenack, 
testified that this assignment lasted about nine months. I am 

unable to comprehend why an employee with the job classification 

of operator inspector who works full time on the floor inspection 
operation under the supervision of the floor inspection supervisor 
doing work which that supervisor admits is not the final inspection 
of finished blades done in the final inspection operation but the 
inspection of unfinished blades out on the floor close by the machines 
performing the separate steps of the manufacturing process, is not 
a floor inspector. She is not a final inspector, because she is not 
inspecting finished blades. And the classification of “operator 
inspector" does not remove her from the floor inspector job area 
absent some showing, not made here, that other inspectors are 

not similarly classified as operator-inspectors. It is clear to me 
from the record that Mrs. Powers, and possibly some other 

female employees, was a floor inspector sometime in the past. 

It is also clear that William Ice, in spite of the conflict between 

the testimony of Converse and that of Whitenack, was hired in as 


5 OR aan 


= It is well to note at this point that I found Converse a generally 

unreliable witness, evasive, antagonistic, extremely re- 
luctant to answer question put to him by the Petitioner's 
counsel and the Regional Director's Representative, and 
prone to testify in conclusions rather than facts. Because 

of his attitude and demeanor, as well as his testimony, I 
credit Converse only to the extent that his testimony is con- 
sistent with any findings herein. 
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a floor inspector. It follows that there was no substantial misrep- 
resentation in Employer's Exhibit No. 11 concerning the hiring 
of male employees who performed jobs formerly performed by 


4 
women. — 


Finally, two quotations from the Board's decision in Holly- 
wood Ceramics, supra, are appropriate. 


We are also aware that absolute precision of statement and 
complete honesty are not always attainable in an election 
campaign, nor are they expected by the employees. p. 223. 


However, the mere fact that a message is inarticulately or 
vaguely worded and subject to different interpretations 

will not suffice to eatablish such misrepresentation as would 
lead the Board to set the election aside. Such ambiguities, 
like extravagent promises, derogatory statements about the 
other party, and minor distortions of some facts frequently 
occur in communications between persons. P. 224. 


Even if I were to take the Employer's evidence at face value, I 
could not find “substantial misrepresentation" in the light of the 
Board's quoted position. Whether artistic or inartistic, the hand- 
pill is vaguely worded, particularly in regard to the lay-offs. The 
profusion of evidence in this record is proof enough of the 
inexactness of the "facts" allegedly misrepresented. Only two 
statements have been brought into question, yet two days, 259 
pages of testimony and 17 exhibits have gone into an attempt to 


4, Without extended analysis I find that there was enough 


evidence that new male hires performed the automatic vapor 
blast and belt packing jobs formerly done, in part, by 
female employees to relieve the Petitioner of the allegation 
of substantial misrepresentation. 
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prove, first, the facts, and then, the alleged misrepresentation. 


A fact that hard to isolate is, to the same extent, not subject to 
misrepresentation, 


2. The subject matter of which is within the intimate 
knowledge of the party making the misrepresentation. 


The subject matter of the two alleged misrepresentations 
here seem to me to be peculiarly within the knowledge of the Ex- 
ployer, rather than the Petitioner. The only theory on which I can 
see that the statement about the 14¢ per hour loss of pay could be 
placed in the ambit of the Petitioner's intimate knowledge is if this 
loss were related to wages paid in other plants represented by 
the Petitioner. This was the case in Hollywood Ceramics, and it is 
obvious that the Employer was attempting to show some similar 
relationship through its Exhibit No. 10. I have already commented 
on the insufficiency of that exhibit for other purposes, and I find 
it no more sufficient for the present purpose. The Petitioner did 
not set out comparative wage scales. It was the Employer, at 
this hearing, seven months after the election, who attempted to 
compare Elwood's wages with the wages of two plants in Ohio. 

In any event, the two plants whose wage rates were listed by the 
Employer are not just plants whose employees are represented 

by local unions of the Petitioner, they are plants of the Employer. 
Any knowledge the Petitioner has about wage rates at these three 
plants is shared at least equally, by the Employer. But it was 

only the wage loss at the Elwood plant that was mentioned in 
Employer's Exhibit No. 1, a subject not within the Petitioner's 
intimate knowledge. 

Similarly, the assignment and utilization of employees dis- 


cussed in relation to laid-off employees is a subject concerning 
which the Employer, not the Petitioner, would have intimate 
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knowledge. I see no evidence in the record to the contrary, and, 
indeed, I view the statements of the Employer's witnesses Guest 
and Converse that ‘there is no plan to replace women with men 
admissions that this subject is pecularily within the Employer's 
knowledge. 


3. At a time when the other party is precluded from 
making an effective reply. 


A vital element is the Hollywood Ceramics decision was the 
timing of the misrepresentation. Although I have already found that 
there was no substantial misrepresentation, it is also my belief 
that Employer’s Exhibit No. 1 was not so timed as to preclude an 
effective reply by the Employer. 

Employer's Exhibit No. 1 was prepared by Strickland on 
October 19, the Monday before the Thursday election, and mailed 
the same day. Just when it was received by the employees is 
not established with any certainty, but there seems every likeli- 
hood from the testimony of employees who received the handbill 
that many of them received it on Tuesday, October 10. Guest, the 


Employer's Elwood plant manager testified that he first saw the 
handbill at 11:00 A.M. on Wednesday, October 21. The record is 
silent however, as to when other supervisory employees of the 


Employer first saw the handbill. Regardless, I reject the Em- 
ployer's conclusionary protestations that there was insufficient 
time to reply to the handbill. Guest saw the handbill at 11:00 
A.M. on October 21. The election was not scheduled to begin 
until 9:00 A.M. on October 22, and was to be held in the plant. 
Even conceding the necessity for the Employer to have any reply 
screened by its attorneys, there was a company attorney present, 
as well as a vice-president and a divisional manager when Guest 
first saw the handbill. I do not believe Converse's statement 
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that it takes two full days -- or eight to sixteen hours -- to produce 
a letter, news brief or handbill for distribution to the employees, 
put even if I did, I see no reason why the Employer could not have 
spent sixteen hours getting out a handbill for distribution before 

the election. If the election was important enough to attract the 


hierarchy which Guest said was assembled, it was certainly 
important enough for the Employer to burn the midnight oil in an 
effort to produce a reply. Assuming arguendo that Guest first 
saw the handbill at 11:00 A.M. and that it would have taken sixteen 
hours to prepare a reply, this still leaves six hours before the 


start of the election to distribute a reply. The day shift started 
work at 7:00 A.M. They could be met at the gate with a reply, or 
handbilled in the plant. Second shift and laid-off employees could 
also be handbilled at the gate. In brief, I find that the Employer 
had adequate time to reply to the Petitioner 's handbill had it so 
desired. See Ralston Purina Company, 147 NLRB No. 65. 

My conclusion that the Employer had adequate time to reply 
to the Petitioner's handbill is bolstered by the fact that the Em- 
ployer did reply to the handbill. Two laid-off employees who 
testified for the Employer told of receiving telephone calls from 
their supervisors the day before the election in which the subject 
of replacing women with men was discussed. Another employee 
called to testify by the Employer told of calling the plant personnel 
office and discussing the handbill with a lady employed there. 
Whether this reply was effective or not is a matter I cannot evaluate, 
any more than I can evaluate the effect of any other pre-election 
propaganda. The status of laid-off employees was discussed with 
at least some of them, however, and they were informed that the 
Employer was not replacing them with male employees. If such 
statements were made by the Employer's supervisors they must 
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be considered to be at least as effective as the Petitioner's hand 
pill. Ifind, therefore, that the Employer had adequate time to 

make an effective reply to the Petitioner's handbill, and did, in 

fact, make such a reply. 

Most of the discussion thus far has been devoted to the alleged 
misrepresentation made in Employer's Exhibit No. 1 which was 
distributed shortly before the election. Except for the 14¢ per hour 
figure, however, these alleged misrepresentations were not new 
matter, but were subjects covered in previous handbills published 
by the Petitioner approximately two months before the election, 
Thus we see in Employer's Exhibit No. 2 the question, 


‘Are you missing the cost-of-living increases you should 
be receiving???" 


And in Employer's Exhibit No. 3 appears the statement 


While it is a fact that all male employees who wish to 
return have been recalled, there are still some 47 female 
employees who are on the seniority list that have not been 
recalled. They are wondering what their chances are for 
employment. They would like to know if it is the Company’s 


present policy to replace women with men employees as 


jobs open up or when some present employee quit. Anum- 
ber of employees have recently quit. 


The latter quotation is from a handbill dated two days after Wm. 
Ice was hired on as a floor inspector. 

Guest, the plant manager, admits that the Employer replied 
to Employer's Exhibit No. 2, if not to the quotation appearing 
above. Employer's Exhibit No. 8, dated nine days after Employ- 
er's Exhibit No. 3, shows on its fact that the Employer was 
replying to the Petitioner's handbill concerning laid-off employees. 
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The subject matter of the alleged misrepresentations had 
been discussed by both the Employer and the Petitioner. What 
propaganda there was other than what appears in the record I 
can only surmise, but it must have been considerable. Both 
parties had, and took, ample opportunity to express their views 
and positions. I conclude, therefore, that Employer's Exhibit 
No. 1 raised no substantial new matter, whether true or false. 
Dorado Beach Hotel, 144 NLRB 712. ! 


4, Where the employees are not in a position to know 
the true facts. ! 


Much of the discussion above could as well be devoted to 
this fourth element. The 14¢ per hour wage loss is a subject the 
individual employees would know about as well as anyone. It 
was related to nothing outside of the Employer's Elwood plant. 
The employees could compare the raises they had received in 
1956-1959 with those they received in 1961-1964, and with that they 
did not receive in 1960. They could also compare the quarterly 
cost-of-living increases they had received before 1962 with the 
lack of such increases thereafter. Indeed, the Petitioner's 
handbill shows on its face that the source of the Petitioner's 
information was the Employer's employees. Similarly, the 


employees were in a position to know the facts about men being 


hired to do jobs formerly performed by women. Neither the 
Elwood plant nor the City of Elwood is so large that interested 
employees cannot and do not find out who is doing what job and 
who used to doit. The record here shows that at least two 
laid-off employees checked on the rumors they heard about men 
taking women's jobs. The employees at the Elwood plant were in 
a position to know the true facts about the subject matter raised 
in Employer's Exhibit No. 1, and I so find. 
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And the statements would be likely to have a real 
impact on the election. 


Statements concerning wages and prospects for recall from 
lay-off can normally be expected to have some impact on an 
election. It would be hard to imagine two topics more vital to 


the average employee. In view of my finding above, however, that 
the subject matter of Employer 'g Exhibit No. 1 was well aired 
long before that exhibit was distributed, I cannot, and do not, find 
that the statements therein were likely to have a real impact on 


the election. 
It is my recommendation to the Board that the Employer's 
objection which I have styled Objection A be overruled. 


OBJECTION "B" 


The sole evidence relating to Objection B is that Strickland, 
at the October 18 meeting, made a statement that Pratt and Whitney 
(to whom the Employer's Elwood plant ships 90% of its blade 
production) eventually would take its business elsewhere since 
the Employer was non-union, He did not say that the Petitioner 
would force Pratt and Whitney to buy blades from union plants or 
that employers represented by the Petitioner would refuse to 
handle blades produced at Elwood because the plant was not or- 
ganized. 

While there is evidence in the record that the Petitioner 
represents the employees of one of Pratt and Whitney's plants, 
there is no showing that any of the Elwood employees were 
aware of that fact. Strickland's statement is devoid of any threat 
or promise to induce a boycott of the Employer's products by 
Pratt and Whitney employees, or by Pratt and Whitney itself, 
for that matter. Pratt and Whitney might transfer business from 
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unorganized shops for reasons of its own, but Employer's Exhibit 
No. 12, shows what reaction such a suggestion by the Petitioner 
would bring from Pratt and Whitney's executives. Strickland 
obviously could not speak for Pratt and Whitney and the Elwood 
employees must have been well aware of this. Strickland made 
no representation that he could speak on behalf of Pratt and | 
Whitney or its employees and there is nothing in the record to show 
that any of the Elwood employees should have or did entertain any 
such thoughts. In brief, I do not think that Strickland's statement 
amounted to a threat, and certainly not a threat that Strickland 
had the power to carry out or was believed to have the power to 
carry out. 
I recommend that Objection B be overruled. 


FURTHER RECOMMENDATION 


In view of my recommendations concerning the objections 
I further recommend that the Board certify the Petitioner as the 
exclusive representative for the purpose of collective bargaining 
of the employees in the following unit: 


All production and maintenance employees at the Employer's 
Elwood, Indiana, plant, including tool crib stores employ- 
ees, shipping and receiving employees and follow-up : 
employees, but excluding all office clerical employees, 

plant clerical employees, all professional employees, ‘guards 
and supervisors as defined in the Act. | 


Any party may within ten (10) days from the date of the 
issuance of this report file with the Board in Washington, D. C., 
eight copies of exceptions to such report in accordance with | 
Section 1-2. 69 of the Board's Rules. Immediately on the filing 
of such exceptions the party filing the same shall serve a copy 
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thereof on the other parties and shall file a copy with the Regional 
Director of the Twenty -fifth Region. 


DATED at Indianapolis, Indiana this 15th day of July, 1965. 


/s/ William B. Kenney 
Hearing Officer 

Twenty -fifth Region 

National Labor Relations Board 


GENERAL COUNSEL'S EXHIBIT NO. 1(w) 
Case No. 25-RC-2670 


EXCEPTIONS OF THE EMPLOYER, 
EX-CELL-O CORPORATION, 
TO THE HEARING OFFICER'S 
REPORT ON OBJECTIONS 
Ex-Cell-O Corporation, in accordance with Section 102. 69 
of the National Labor Relations Board's Rules and Regulations, 


Series 8, as amended, hereby excepts to the Hearing Officer's 


Report on Objections in the above-captioned case, for the reasons 
that the said Report fails to reflect the facts established by the 


record and fails to reach conclusions based on established princi- 


ples of law. 
/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 
1750 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 


/s/ John S. Gannon 
VEDDER, PRICE, Post Office Box 386 
KAUFMAN & KAMMHOLZ Detroit, Michigan 48232 


1750 Pennsylvania Ave., N.W. - 
Washington, D.C. 20006 Attorneys for Ex-Cell-O Corporation 


Filed: August 17, 1965 


TS 


Of Counsel: 
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Case No. 25-RC-2670 


BRIEF OF THE EMPLOYER, EX-CELL-O CORPORATION, 
IN SUPPORT OF ITS EXCEPTIONS TO THE HEARING 
OFFICER'S REPORT ON OBJECTIONS. 

Pursuant to a Decision and Direction of Election issued by 
the Regional Director, 25th Region, an election was conducted on 
October 22, 1964, among employees of Ex-Cell-O Corporatior 
(hereinafter referred to as "Employer™) at the Employer's 
Elwood, Indiana, plant, to determine whether the employees de- 
sired to be represented by the Petitioner, International Union, 
UAW, AFL-CIO (hereafter referred to as the "Petitioner" or the 
Union") for purposes of collective bargaining. 

At the conclusion of the election, a tally of ballots was 
issued which showed that 102 votes were cast for the Union, and 
93 votes were cast against the Union. 

On October 29, 1964, the Employer filed timely Objections 
to Conduct Affecting the Results of the Election. On December 
29, 1964, the Acting Regional Director issued a Supplemental 
Decision and Certification of Representatives in which, among 
other things, the Employer's objections were overruled. There- 
after, the Employer having filed with the N.L.R.B. a request 
for review of such Supplemental Decision and Certification of 
Representatives, the Board, on April 23, 1965, granted the 


Employer's request for review, and directed that a hearing be 


held to resolve certain issues raised therein. 

Pursuant to notice, a hearing was held on May 19-20, 1965, 
in Elwood, Indiana, before Hearing Officer William Kenney, On 
July 15, 1965, the Hearing Officer issued a Report on Objections 
in which he recommended that the objections he considered be 
overruled, and that a Certification of Representatives be issued 
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to the Union. The Employer has filed exceptions to the Hearing 
Officer's Report on Objections, and files this Brief in support 
of such exceptions. 


PRELIMINARY STATEMENT 


The Union, as set forth above, won an election conducted 
in this proceeding by nine votes, the ballot tally showing that 
102 votes were cast for the Union and 93 votes were cast against 
it. The Employer's Objections to the election, and the evidence 
it adduced in support of the Objections, attacks the Union's 
conduct immediately preceding the election. Specifically, the 
Employer attacks the fact that the Union immediately before the 
election mailed to the homes of employees a letter which not 
only contained material misrepresentations of fact, but was so 
timed as to deny to the Employer an opportunity to reply effect- 
ively and to offset the Union's misleading, inaccurate, and 
deceptive statem ents. 

Thus, in its last-minute effort to win the election, the 
Union falsely asserted and suggested in essence: (1) that the 
Employer had artfully managed various of its wage criteria, so 
that employees had been deprived of wage increases amounting 
to 14 cents per hour; and (2) that the Employer had not only 
hired men to fill jobs which women had previously performed, but 
was actually intending to replace all its female employees with 
male employees. These are material misrepresentations. 

The impact of the Union's belated misrepresentations on 
the election results was accentuated, moreover, by the fact that 
39 of the eligible employees were female employees who, at the 
time of the election, were in a lay-off status. These female 


employees, obviously, were particularly susceptible to being in- 
fluenced by the Union's false allegation that their jobs were 
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being jeopardized by male replacements. In addition, the 
existence of so large a number of employees in a lay-off status 
underscored the Employer's problem in answering the Union's 
illtimed deceptions. 3 

At the hearing held herein, the Employer demonstrated con- 
clusively that the Union's allegations were palpably false. The 
Union presented no evidence to show the truth of its material 
misrepresentations, blatently contending that the misrepresenia- 
tions were privileged because the Union itself had merely re- 
peated in its letter statements that had been related by employees. 

The Employer's Objections also attacked the Union's action 
in threatening and coercing employees, and thus preventing them 


from making a free choice in the election. In support, the | 


Employer showed at the hearing that at a Union meeting shortly 
before the election, the Union's International Representative 
had told employees that if the Union lost the election the prin- 
cipal customer of the products produced by the employees here 
involved would stop its purchases. 

It is the Employer's position that the Union's last-minute 
misrepresentations, as well as its threat to the employees" 
job security, vitiated the "laboratory conditions” which the 
Board regards as the prerequisite to a valid election. Accord- 
ingly in line with well-established precedent, and the Hearing 
Officer's plainly erroneous Report notwithstanding, the election 
conducted herein should be set aside. 


1. The Union's Statements That The Employer Had Dis- 
continued Cost-of-Living Wage Increases and Had Manipulated 
The Annual Improvement Factor Wage Increases So As To Cause 
A 14 Cents Per Hour Loss To Employees Constituted Substantial 
Misrepresentations About Material Facts. 
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The Union's Newsletter stated that the Employer had "dis - 
continued" its cost-of-living wage increases and had "manipulated" 
its annual improvement factor, so that Elwood employees had 
suffered a loss of 14 cents per hour. The record evidence shows 
conclusively that these statements were false. The Hearing 
Officer, however, by ignoring most of the pertinent record facts 
and by distorting the significance of others, has concluded that 
no “substantial misrepresentation" has been demonstrated. We 
show below that the Hearing Officer has erred. 


A. The Record Evidence: The evidence discloses 
that on October 19, 1964, Lewis Strickland, an International 
Representative of the Union, mailed a Newsletter (Emp. Exh. 
No. 1) 1/ to all the Employer's employees, including those on 


layoff status. The Newsletter asserted in the first paragraph that 

the Employer had "discontinued" the "cost-of-living wage increases" 

and had "manipulated the Annual Improvement Factor wage increases" 

so that the employees had suffered a loss of 14 cents per hour. 
Strickland testified that these assertions were based on a 

statement made by an unidentified Ex-Cell-O employee at a union 

meeting held on October 18, 1964 (Tr. 18, 27-28, 30). Other 

than the purported statement by the unidentified employee, no 

other employee made similar, specific statements. In this respect, 

Strickland testified only that "he [the unidentified employee] said 

it and the others seemed to be in general agreement" (Tr. 28-29). 


R 


= eferences to the Official Transcript of this proceeding are 
designated as "Tr. "; to the Employer's Exhibits as "Emp. 
Exh. '; to Petitioner's Exhibits as "Pet. Exh. "; to the 
Regional Office Exhibits as "Ref. Off. Exh. "; and to the 
Hearing Officer's Report as "R." 
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Strickland admitted that he did not know of his own know- 
ledge that the Employer had eliminated cost-of-living wage in- 
creases, and that he made no attempt to check the accuracy of 


the Newsletter statements with respect to the hourly loss of 14 
cents until after the Newsletter had been distributed. This 
attempt was made, moreover, only "with representatives of our 
union in Ohio" (Tr. 30, 33). 

1. The Cost-of-Living Wage Increases: During the 
early years of the Employer's operations at the Elwood plant, 


from 1956 to 1961, employee wages were adjusted on the basis of 
a "cost-of-living" factor. Thus, wages were reviewed each quarter 
of the year, and wage adjustments were made based upon the 
cost-of-living as shown by the consumer price index (Tr. 72, 97). 

In 1962, however, the Employer changed its policy and 
stopped its quarterly review of employee wages, but it did not 
abandon, eliminate, or discontinue its reliance upon cost-of- 
living as a factor bearing upon the matter of wage adjustments 
(Tr. 97, 153-154; Emp. Exh. No. 6). Thus, beginning in January 
1962, the Employer placed in effect a new policy of reviewing 
and making wage adjustments on an annual, rather than on a) 
quarterly, basis. The annual review took into consideration "area 
wage patterns, business conditions, the employer's competitive 
situation, area wage surveys, and changes to cost-of-living index" 
(Tr. 53-54; Emp. Exh. No. 6). Under the Employer's new policy, 
cost-of-living increases were not given "as such"; instead cost- 
of-living was placed "in the same light” as the other factors upon 
which the Employer relied in making its annual wage review and 
adjustment (Emp. Exh. No. 6). 

The employer announced its new wage policy in J anuary 
1962. At that time, the Employer explained to the Elwood em- 
ployees not only how the new plan would work, but also the fact 
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that "cost-of-living" was to be one of the factors considered in 
the annual wage review (Tr. 55-57). 

In addition to the foregoing uncontradicted record evidence, 
Guest, the plant manager, and Converse, the personnel manager, 
testified, respectively, that cost-of-living wage increases had not 
been discontinued "because they were part of our annual review;" 
and that the cost-of-living allowance, as it was constituted before 
1962, was only "changed. It was put into an annual review, not 
discontinued" (Tr. 57, 81, 130). 


2. The Annual Improvement Factor Wage Increases: 

In 1956 and 1957, the Employer used a so-called "annual improve- 
ment factor" as a basis for the granting of wage increases to 
employees in the Elwood plant in those years. The annual improve- 
ment factor contemplated that "a continued improvement in the 
standard of living of employees depends upon technological pro- 
gress, better tools, methods, processes and equipment and a 
cooperative attitude of the company and the employees in such 
progress... ." (Emp. Exh. No. 9, page 5; Tr. 91-92). 

Because it ¢ame to be considered an "msatisfactory method" 
for making wage determinations, the annual improvement factor 
was "discontinued" and has not been used by the Employer since 
September 1957 (Tr. 57-58, 73-74, 92). That the Employer 
eliminated the annual improvement factor after 1957 is sub- 
stantiated by the fact that the 1956 Employee Handbook is the only 
employee handbook which makes reference to such a factor. See, 
for example, the 1962 Employee Handbook (Reg. Off. Exh. No. 1), 
(Tr. 93-94). 

Because of the fact that it has not been used after 1957 
as a basis for determining employee wage rates, Plant Manager 


Guest testified in specific terms and without contradiction 
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that the annual improvement factor had not been "manipulated" 
(Tr. 57-58). 


3. The Wage Position of the Elwood Employees: 

Except for 1960, wage increases were granted the Elwood employ- 
ees in all years between 1956 and 1964 (Emp. Exh. No. 10). 

In 1956 and 1957, a 6-8 cents increase was given based 
upon the annual improvement factor (Emp. Exh. No. 10; Tr. 73). 
General wage increases of 6-8 cents were granted in each of 
the years 1958 and 1959. These increases were based upon area 
wage rates, the Employer's competitive position, the business 
outlook, and wage adjustments made by the Employer's competi- 
tors. In 1961, a general wage increase of 4 cents, predicated on 
the same factors as the increases for 1958 and 1959, was Pe 
(Emp. Exh. No. 10; Tr. 96- 97). 

In 1962, there was a general wage increase of 4-6 cents 
which was based not only upon the factors considered in the | 
years 1958-61, but also upon another factor --cost-of-living, 
(Emp. Exh. No. 10; Tr. 73, 97- 98). Increases were also 
granted in 1963 and 1964, which were based on the same factors 
that were considered in 1962. The 1963 increase was 5-7 cents; 
that of 1964 was 5 cents (Emp. Exh. No. 10; Tr. 98). 

Between 1962 and 1964, employees at the Elwood plant 
received general wage increases totalling between 14 and 18 
cents. By comparison, during the same years, employees at 


the Employer's plants in Lima and Fostoria, Ohio, received 


increases totalling 15 cents, which consisted of an increase 

of 9 cents in wages and an increase of 6 cents based upon a: 
cost-of-living adjustment. The Employer's plants in Lima’ ‘and 
Fostoria manufacture the same products as are manufactured in 
the Elwood plant. The Lima and Fostoria plants are represented 
by the Petitioner (Emp. Exh. No. 10; Tr. 46, 94-95, 98-99). 


500 


B. The Material Misrepresentations: In its 

October 19 Newsletter, the Union made three specific allegations 
with respect to wage rates at the Elwood plant. Thus it asserted: 
(1) that the Employer had "discontinued" cost-of-living wage 
increases; (2) that'the Employer had "manipulated" the so- 
called annual improvement factor; and (3) that the employees 
had suffered a loss of 14 cents per hour. None of these allegations 
was true as the evidence, summarized above, shows. 

Clearly, there can be no dispute concerning the fact that 
the Employer did not discontinue its cost-of-living wage increases; 
for it is uncontradicted that "cost-of-living" was a factor in 
the wage increases granted in the two most recent years before 
the hearing, 1963 and 1964. Nor can there be any dispute con- 
cerning the fact that the annual improvement factor has not been 


an element in the determination of wage rates since 1957; thus 


eliminated and discontinued, there can be no basis for saying that 
it was "manipulated." Moreover, although it is difficult to 
follow the Hearing Officer's confused treatment of the "wage 
increase” matter, it is quite clear that he has found neither 
that cost-of-living wage increases were "discontinued, " nor that 
the annual improvement factor was "manipulated. " As a matter 
of fact, the Hearing Officer has not addressed himself at all to 
the truth, or untruth, of the Union's allegations concerning these 
elements; for he has only commented with respect to them-- 
quite irrelevantly, to be sure--that "it seems quite likely" that 
the employees thought of annual wage increases as the annual 
improvement factor, rather than "the more cumbersome annual 
wage reviews." 

It is equally clear that the Employer has shown, contrary 
to the Union's assertion, that the employees did not suffer a 
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14 cents per hour loss in wage rates. In the context in which 
the Union's assertion was made, it is true that if the Union's 
14-cent figure is to have some meaning it should be related to 


the cost-of-living wage increase, and to the annual improvement 
factor wage increase. And this, the Hearing Officer has pur- 
ported todo. But the Hearing Officer's computations defy 
analysis. They cannot be reconciled with the record evidence 
which is summarized above. That summary, like the Hearing 
Officer's, has reference to Employer's Exhibit No. 10. But 
that Exhibit cannot provide a basis for the Hearing Officer's 
statement that employees lost during the years 1960 through 
1964 a minimum of 12 cents per hour and a maximum of 24 
cents per hour. 2, ; 

In short, neither Employer's Exhibit No. 10 nor any other 
record evidence shows that the employees lost "14 cents per 
hours." In this connection, it is pertinent to observe that the 
Union introduced no evidence whatever to support its "14 cents” 
assertion. Instead, it took the patently absurd position that it 
was under no obligation to justify its Newsletter assertion con- 
cerning a specific loss in hourly pay, provided it could show 


2/7 a 
= Certain of the premises upon which the Hearing Officer 


predicated his computations are difficult to comprehend. 
Thus he asserts that employees lost "6¢ per hour in cost 

of living allowances. " How the Hearing Officer arrived at 
the 6¢ figure is mystifying. In addition, the Hearing 
Officer's computation presupposes that the cost-of-living 
allowance was discontinued. This, of course, is contrary 
to the record, which clearly demonstrates that in 1962-1964 
there were general wage increases based, in part, on cost- 
of-living allowances. Moreover, there is no question 
whatever that the quarterly cost-of-living adjustments 

were continued through 1961; but the Hearing Officer's 
computation apparently would make a second cost-of-living 
adjustment for the latter year. 
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that there was an element of truth to its assertion. And what 
was the element of truth upon which the Union rested its case? 
The contrived argument that it, the Union, did not say that 
employees had suffered a 14 cents per hour loss, but rather it, 
the Union, had only reported in its Newsletter what an employee 
had said about wage rates at a union meeting (Tr. 19-20; 24-26). 
Thus, the Union's position was crystallized in the words of its 
attorney, “Now whether that someone made a truthful statement 
at the meeting or not is not the issue of fact to be here tried. 
The sole and only issue -- and I point out again that they have 
to go at this not with a shotgun but with a rifle -- the issue 

is whether or not a worker said, because that is all Strickland 
said, that a worker said." (Tr. 25). 

As the Employer was the objecting party, it was incumbent 
upon it to come forward with a prima facie case indicating that 
the Union had made false assertions. See, for example, Mattison 
Machine Works, 120 NLRB 58, 60; Eastern Metal Products 
Corporation, 116 NLRB 1382, 1384. This, the Employer clearly 
did. It was then incumbent upon the Union to come forward with 
some evidence to show that its assertions were true. See, for 
example. Haynes Stellite Company, 136 NLRB 95, 97, 100. But 
the Union adopted the utterly ridiculous position concerning the 
14 cents loss set forth above and elected to remain mute. 3, 

In these circumstances, it is not surprising that the 
Hearing Officer's analytical efforts to resuscitate the Union's 


y Of 


course, in view of the Employer's evidenct, it was 
also incumbent on the Union to show not only the truth of 
its 14-cent allegation, but also the truth of its "discontinu- 
ance" and "manipulation" allegations as well. 
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case failed. This, even though the Union's sweeping generaliza- 
tion concerning the 14 cents loss was related to no specific 
time period, to no specific year or years, and thus, in effect | 
"opened the field" to precisely the kind of spurious analysis : 
that the Hearing Officer brought forth. 
But even if it is assumed that the Hearing Officer's analysis 
is correct and that the employees in fact lost 12 cents per hour, 
it is fatuous to say, as the Hearing Officer did, that there is 
‘no substantial difference" between a 12 cents loss and a 14 
cents loss (R. 4). A 2 cents per hour difference amounts to 
80 cents per week if the hours worked are 40. Projecting this 
figure to reflect a fifty week year, the difference.amounts to 
forty dollars per year, hardly a "not substantial" figure, 
particularly with more than 200 employees involved. See ‘The 
Trane Co., 137 NLRB 1506. | 
Nor is the Hearing Officer on any sounder ground when he 


it 


rejects out-of-hand the comparison the Employer sought to make 
between the Elwood rates and the rates at the Employer's Lima 
and Fostoria plants. The Petitioner is the bargaining repre- 
sentative at the latter plants (Tr. 46); in past campaigns by | 
the Petitioner at the Elwood plant, and in particular during its 
1961-1962 campaign, the Petitioner compared wage rates at the 
Elwood and the Lima and Fostoria plants; in 1962, Elwood employ- 
ees met with UAW local union presidents at the Lima and Fostoria 
plants who answered the employees’ questions; and all three | 
plants make the same product (Emp. Ex. 13, page 3). Moreover, 
the Union itself invited such a comparison by stating in its 
October 19 Newsletter, in the context of its wage misrepresenta- 
tions, that "This would not happen in a Union Shop. " 

In these circumstances, the Hearing Officer is unquestion- 


ably wrong in saying that there is nothing "in the record as a 
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whole" to indicate that the Elwood plant employees would perceive 
a "relationship" between wage rates at the Elwood plant and other 
plants (R. 5). He is equally wrong, moreover, in indicating 

that the comparison in question is not material because the 
Union's Newsletter did not refer to these plants (R. 5). For, 

as indicated above, it was the Union that made the broad allega- 
tion, and certainly what the Union did, or did not, accomplish 

in comparable plants where it was the bargaining representative 
are relevant considerations in determining how much benefit it 
could bring to the Elwood employees. 4/ 

To summarize: the Union's statements concerning wage rates 
have in fact been shown by the evidence to be false; and there is 
nothing whatever in the reocrd to show that they are true. Such 
misstatements concerning wage rates are material and substantial 
misrepresentations which the Board has recognized as grounds 
for setting aside an election. Coca Cola Bottling Co., 150 NLRB 
No. 38; Calidyne Co., 117 NLRB 1026, 1029; Reiss Associates, 

116 NLRB 217; Gummed Products Co., 112 NLRB 1092. 

Representations concerning an employer's wage rates, as well 


4 See Steel Equipment Co., 140 NLRB 1158; wherein the Board, 
relying on Hollywood Ceramics, 140 NLRB 221, set aside 
an election where statements in an employer's pre-election 
leaflet concerning wage rates and job classifications assertedly 
negotiated by a union at a subcontractor's plant were held to 
be material misrepresentations. The Board noted that the 
sub-contractor had two plants, one of which was nonunion, 
and that the employer had failed to indicate to which of the 
plants he referred, and concluded that the employer had 
falsely conveyed the impression that the stated rates, which 
were those at a nonunion plant and lower than the employer's, 
were the result of a collective bargaining agreement. 
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as the criteria underlying their establishment, are of vital con- 
cern to its employees. When such representations are patently 
false and cleverly timed to have a maximum effect upon an impend- 
ing election, the "laboratory conditions" envisioned by the Board 
in the General Shoe case, 77 NLRB 124, clearly do not exist. 


Il. The Union's Statements That New Employees Have Been 


Hired to Replace Female Employees on Layoff, and That the 


Company Intends to Replace Female Employees With Male Employ- 
ees Are Substantial Misrepresentations About Material Facts. — 


The fourth paragraph of the Union's Newsletter asserted | 


that: 
. . - several new employees have recently been 
hired while 40 or more female employees are still | 
on layoff. Some of the jobs were formerly performed 
by women. Is it the company's intention to eventually 
replace all female employees with male employees. 
I have known other nonunion employers to do just 
that. 


It is the Employer's position that the foregoing state- 
ments falsely misrepresented the fact that the Employer had 
recently hired male employees to perform jobs that female 
employees had previously performed; that the Union implied by 
its statements that all female employees in the plant would | 
eventually be replaced by men; and that such statements neces- 
sarily had an anti-employer effect on the female employees, 
particularly those who, at the time of the election, were in a 
lay-off status. The Hearing Officer, relying in particular 
upon the fact that a male was hired in August 1964 to perform — 
the work of a Floor Inspector (R. 5-7), concluded that the 
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Union made no substantial misrepresentation concerning the 
hiring of male employees to perform jobs previously performed 
by women. We show below that the Hearing Officer reached the 


wrong conclusion. 


A. The Floor Inspector Issue: The Hearing Officer 
reported that William Ice was hired as a floor inspector, a 
job previously performed by Mrs. Juanita Powers "and possibly 
some other employees" (R. 7), and thus he concluded that the 
Union's statements were justified in fact. It is true that 
Ice was hired in August 1964 as a Floor Inspector (Emp. Exh. 
No. 11); but it is not true that Mrs. Powers or any other 
females ever worked as Floor Inspectors. 5, 

Supervisor Whitenack, supervisor of floor inspection, 
testified that Mrs. Powers was a female operator-inspector, 
a classification referred to as “final inspector" (R. 210). 
There is a meaningful difference between the job of floor in- 
spector and the job of final inspector. Floor inspectors ascertain 
that proper gauges are set on the various machines, and are 
clean and workable. They adjust the gauges to a master gauge 
for correct size and shape, and ascertain that the dial indicators 
are set properly. 

The floor inspectors move the gauges from one machine to 


5/ . , . 
_ The Hearing Officer's reporting of the floor inspector 
matter is based primarily upon his discrediting the testi- 

mony of Personnel Manager Converse (R. 6, fn. 3). But 
the Hearing Officer made no such credibility finding with 
respect to Supervisor Whitenack, whose testimony stands 
uncontradicted and who was ina better position to testify 
with respect to the floor inspector matter than was 
Converse. The factual statements in the text are based 
on Whitenack's testimony. 
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another in the plant. The gauges are of varying sizes, and may 
weigh as much as 175 pounds. After the gauges have been set, 
floor inspectors move around the plant and check the various _ 
operations to which they have attached the gauges. They do not 
remain at a specific machine; instead, after a machine has been 
checked, a floor inspector will move on to another and check 

that machine. Floor inspectors, therefore, have to be able to 
work in any part of the plant in any job (Tr. 204-205). Whitenack 
testified specifically that floor inspection was "a male job. . . 
we have never used females as floor inspectors" (Tr. 205); 

and, in view of the weight of the gauges, Whitenack’s testimony is 
certainly convincing. | 

By contrast, the job of final inspector is a job for females. 
Final inspection is done on a series of tables that are in line. | 
The final inspectors simply check the blades for correct dimen- 
sions and pass them along to the next gauge operation (Tr. 
205-206). 

Final inspectors work in groups, normally in an area of 
the plant set aside for the final inspection operation. However, 
on rare occasions, when a special inspection is necessary to — 
eliminate the possibility of "any bad parts going through subse- 
quent operations and wasting time and causing bad blades, " | 
final inspectors may be assigned to work in another plant area. 
On such occasions, a special setup is made from six to twenty 
feet from a particular machine, and the final inspector assigned to 
this special work performs a "100 percent inspection" of the | 
blades being checked. 

There are no final inspectors who do such special inspec- 
tion all of the time. Of late, these special assignments for 
final inspectors have been infrequent, because the quality of the 


plant's production has improved. Such special assignments for 
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a final inspector ‘may last for as little as thirty minutes, but they 

have also continued "for some hours and days" (Tr. 205-208). 
Whitenack, testified that Mrs. Powers has never been a 

floor inspector. He testified, however, that from the start of 


1960 until late in the summer of that year, she worked under 


his supervision, performing a special "100 percent inspection" 
of the kind that final inspectors are occasionally assigned to do. 
In accordance with the normal practice, Mrs. Powers was 
assigned to Whitenack's supervision because of the "length of 
stay" of her special assignment (Tr. 210, 213-214). 

It, was, according to Whitenack's testimony, in connection 
with the latter assignment that the entry on Petitioner's Exhibit 
No. 1--relied on by the Hearing Officer (R. 6) --was made. 
Thus, Whitenack explained that the "floor inspection" notation 
on Petitioner's Exhibit No. 1, indicating a transfer therefrom 
for Mrs. Powers on September 2, 1960, had reference only to 
the floor inspection "department" and not to a floor inspection 
classification (Tr. 210). — 

In sum, the evidence shows that Mrs. Powers was not a 
floor inspector, had never been, or worked as, a floor inspector, 


8) Personnel Manager Converse likewise testified that Pet. 


Exh. No. 1 showed only that Mrs. Powers had "physically 
moved from one department to another, no change in job. " 
He explained that Mrs. Powers was transferred from the 
supervision of the Supervisor of Final Inspection to the 
Supervisor of Floor Inspection; but that neither floor 
inspection nor final inspection, as the terms were used 

on the form, referred to the kind of work Mrs. Powers was 
performing. He further testified that, so far as the 

form is concerned, Mrs. Powers' job classification, to-wit, 
"Fe-Oper Insp. , ' showed the kind of work she was doing 
(Tr. 126). 
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and that the Hearing Officer accordingly erred in stating 
that Ice’s hiring as a floor inspector validated the Union's false 
representation. 


B. The Vapor Blast and Belt Packing Issues: 
Presumably realizing that one new male hire, Ice, would not sub- 
stantiate the Union's assertion that "several new employees” had 
recently been hired to perform "some of the jobs " women had 
performed, the Hearing Officer stated flatly that the evidence: 
also showed that new male hires performed the vapor blast and 
belt packing jobs which had in the past been performed by women 
(R. 7, fn. 4). The Hearing Officer provided no analysis or 
exposition to support this statement, As a matter of fact, he 
could not support it by referring to the record evidence, as is 
shown by the following summary: 


1. The vapor blast operation involves the application of 
an abrasive, which is mixed with water, toa blade in order to 
remove oxides. Two kinds of machines are used: automatic 
and hand vapor blast machines (Tr. 185, 192). | 

There are four hand vapor blast machines, which require 
no setup operation. Females have never been used to operate 
the hand vapor blast machines; they have always been operated 
by males (Tr. 185-187). 


There are two automatic vapor blast machines. These 


machines require a setup operation, which females have never 
performed (Tr. 186-187), but both males and females have been 
used as operators on the automatic vapor blast machines. At 
the present time, women are used "very little" to operate these 
machines, and, in fact, within the "last twelve months" women 
have been used only "a small amount" (Tr. 187, 192-193, 197- 


510 


198). v/ The reduced use of women on the automatic machines 


is the result of the Employer's production requirements--e. €., 
"the type blades we are running, the amount of the parts we 
run that can be operated on the automatic machines" (Tr. 187). 

There is no evidence whatever to show that males have 
recently been hired to perform vapor blast jobs (See Emp. Exh. 
No. 11). 


2. The belt packing operation consists of straightening, 
folding, and placing used belts in cardboard boxes. The used 
belts are shipped outside the plant to be recoated with an abrasive. 
In 1964, and at the time of the hearing, the belt packing operation 
took only one man-hour per week to perform (Tr. 153, 183). 


P 


_ lant Superintendent Vancleave testified emphatically 
that women had been used to operate the automatic vapor 
plast machines within the twelve-month period preceding 
the hearing (Tr. 187, 192-193, 197-198). However, in an 
affidavit given to a Board agent before the hearing, 
Vancleave had stated that women had not been used on 
these machines for approximately three years (Pet. Exh. 
No. 2a and 2b). 

Vancleave explained that the conflict between his 

affidavit and his testimony at the hearing was based on 
his misunderstanding of the real facts. Thus, Vancleave 
testified that his statement to the Board agent was made 
on his understanding and "best knowledge" at the time; 
that he had neither checked his records nor spoken to 
his supervisors about the matter before he made the state- 
ment in the affidavit; and that the Board agent who took 
the affidavit had not suggested that Vancleave make such 
a check. Vancleave further testified that after he made 
the affidavit, he checked with Willie Ledbetter and Bill 
Reseith, the day and night vapor blast supervisors, and 
his testimony at the hearing concerning the fact that women 
had operated the automatic vapor blast machines within the 
past twelve months was based upon the information he re- 
ceived from such supervisors (Tr. 194, 199-200). 
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Beginning in 1958 and continuing for a number of years — 
thereafter, men and women working in the hand polish area per- 
formed the belt packing operation. In the latter part of 1963 or 
in early 1964, the belt packing operation was transferred to the 
tool crib, "so that the tool crib would control the inventory over 
these belts as they do our other supplies" (Tr. 183-184). 

"Mostly men" work in the tool crib; but women also work 
there "if they get behind on their work for certain operations, : 
such as cutting belts" (Tr. 184-185). 

There is no evidence whatever of men being hired recently 
to perform belt packing work (See Emp. Exh. No. 11). 

Accordingly, it is quite clear that there is nothing in the | 
record to warrant the Hearing Officer's statement that new male 
hires in belt packing and vapor blast operations substantiate the 
Union's assertions. 8 


Cc. The Employer's General Policy; The New Hires: 
Further showing the patent falsity of the Union's statements con- 
cerning the hiring of men is the evidence the Employer intro- 
duced to ‘show that: : 


1. Before the 1964 election, the Employer had no plan 
or policy to replace all, or any, female production employees, 
with male employees (Tr. 103-104). 


8, Evidence was also introduced, not adverted to by the Hear- 
ing Officer, concerning jobs in the broach area of the plant. 
Thus, in 1956, when operations started at the Elwood plant, 
both males and females were used in the broach operator 
jobs. Because the work was too heavy for them to perform, 
after only three months, the females were taken off the 
operator jobs. Since 1956, there have been no females per- 
forming as broach operators (Tr. 182). 
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2. During the period September 1963 through October 22, 
1964, the Employer hired nine men as new employees. Of these, 
three began to accumulate seniority in August 1964; the others 
in September 1964. Some of these "new" hires had previously 
worked in the Elwood plant, but had lost their seniority standing. 
None of the nine men hired during this period was hired to per- 
form work formerly done by the female employees who had been 
laid off in 1963 (Emp. Exh. No. 11; Tr. 101-103, 114, 187-189, 
198). Of the nine employees hired, seven were hired as laborers; 
one was hired as an electrician; and William Ice, as already shown, 
was hired as a floor inspector (Emp. Exh. No. 11). 

In sum, the Union's representations concerning the male- 
female matter were patently false. Even if the Hearing Officer 
were correct concerning Mrs. Powers-- which he clearly is not-- 
there would still be no adequate factual basis for the Union's 
sweeping generalization and broad innuendo that females were 
losing jobs to males, and that eventually all female employees 
would be replaced by males; for the Hearing Officer has, at 
the most, shown that the Union was relying on a puny half- 
truth. 

A gross misstatement concerning the recall and the job 
tenure of employees in a lay-off status is a material misrepre- 
sentation that justifies the voiding of an election. CrossCo. v. 
N.L.R.B., 286 F. 2d 799, rehearing denied 288 F. 2d 188 
(Cc. A. 6, 1961). Certainly a misrepresentation concerning the 
job tenure of employees destroys “laboratory conditions." 


General Shoe Corporation, supra. 


Il. By Timing Its October 19 Newsletter to Arrive Less 
Than 24 Hours Before the Election, the Union Prevented the Em- 
ployer From Making an Effective Reply. 
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The Hearing Officer concluded that the Union's Newsletter 
"was not so timed as to preclude an effective reply by the En- 
ployer" (R. 9). In this respect, the Hearing Officer has again 
erred. 

The election at the Employer's Elwood plant was held on 
October 22, 1964. The balloting began at 9 a. m. On October 22, 
1964, the Employer was operating two shifts: one began at 7 am., 
the other at 4p.m. (Tr. 88). 

The Union's Newsletter was mailed on October 19, 1964, to 
all eligible employees, including some 39 female employees on 
layoff status (Tr. 16). Jack Guest, manager of the plant, 
testified that he saw the Newsletter for the first time at 11 a.m. 
on October 21, 1964, only 21 hours before the election (Tr, 48-49). 
(tr. 48-49). 2/ A discussion of the Newsletter ensued immediately 
between Mr. Guest; Mr. Zimmel, the Employer's division manager; 
Mr. Mustard, the Employer's vice president; Mr. E. R. Converse, 
the Elwood personnel manager; and Mr. Jack Gannon, the Employ- 
er's labor attorney (Tr. 49-50). It was decided to make an investi- 
gation of the facts bearing on the statements made in the News- 
letter, and it was likewise decided that in view of the shortness 
of time a reply could not be made in writing prior to the start 
of the October 22, 1964, election (Tr. 49, 53, 141-144; Emp. Exh. 
No. 13, page 10). 

The evidence disclosed that it would take from 8 to 16 hours 
to write, check, reproduce and mail a reply campaign communica- 
tion to the employees (Tr. 106). The evidence also disclosed 


Y/ The Hearing Office: 


r snidely “assumes arguendo" that Guest 
saw the Union's handbill for the first time: at 11:00 a.'m. 

on October 21, thus suggesting that he may have seen it 
earlier (R. 9). But there is not one scintilla of evidence 
which in any way impeaches Guest’s testimony. 
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that mail addressed by the Employer to employees living in 


Elwood would be delivered to the employees’ homes the following 


day; those employees who lived "outside" Elwood received such 
mail two days after the mailing (Tr. 106-107). 

At the time of the 1964 election, there were 39 employees 
in a lay-off status. All 39 such employees were females, who 
lived in Elwood or in the area surrounding Elwood (Tr. 106- 

107, 152). To communicate with its laid-off employees during 
the election campign, the Employer used News Briefs and letters 
which were mailed to the homes of these employees (Tr. 106). 

It was not the "practice" of the laid-off employees to visit the 
Elwood plant, and in fact none came to the plant on October 21, 
1964, the day preceding the election (Tr. 107). 

Under these circumstances, it is patently evident that the 
Employer was, contrary to the Hearing Officer, precluded from 
making an effective reply to the Union's Newsletter. Thus, the 
Employer could not lawfully call the employees at work into a 
meeting because of the 24-hour rule. Peerless Plywood Co., 

107 NLRB 427. Certainly, aside from its impracticability, any 
attempt on the eve of the election to interview employees at 

-work individually would have been suspect; as would have been 
personal visits to their homes. The Hurley Co., Inc., 130 NLRB 
282. 

Nor could the Employer have effectively reached the employ- 
ees by mail. For, as the evidence shows, a letter mailed 
immediately after the Employer's manager learned of the News- 
letter and its contents would have reached few, if any, employees 
before they went to work at 7 a.m. the next morning, or before 
the balloting began at 9 a.m. 

The Hearing Officer, with the penetrating wisdom of the 
ivory-towered expert, has suggested that the Employer should 
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have "burned the midnight oil" to prepare a handbill which could 
have been distributed to employees the next morning "at the gate" 
or "in the plant" (R. 9-10). 10/ It is idle, of course, to specu- 
late on how ineffective such a reply would have been. Certainly, 
the nearest garbage receptacle would have been a likely target 
for such a last-minute distribution. In any event, why should 

the Employer, unlike the Union, be denied the chance to present 
its case to the employees in the calm of their homes where its 
message would have a chance of being read and digested ? 

Nor does the Hearing Officer's "midnight oil" view find 
support in Board precedent. Thus, in Kawneer Co., 119 NLRB 
1460, 1461, the Board noted that "the leaflet was distributed on 
the two days preceding the election, giving the employer insuffi- 
cient time to learn of and point out the misstatements." And in 
Reiss Associates, Inc., 116 NLRB 217, 219, the Board found that 


it was "difficult, if not impossible" for the employer to res- 

pond to a letter circulated by the union the day before the 

election. Likewise, in The Halsey W. Taylor Company, 147 
NLRB 16, the Board found that the employer did not have sufficient 


time to make an effective reply to a leaflet distributed 15 hours 


10 0) The Hearing Officer's reliance upon Ralston Purina Company, 


147 NLRB 506, 509, is wholly misplaced. The Board therein, 
rejecting the employer's contention that it had no effective 
opportunity to reply to the union's alleged misrepresenta- 
tions, stated "the [alleged misrepresentations | were distri- 
buted on December 31, 1963, and the election was not held 
until January 3, 1964." Thus, it is clear that the employer 
therein had at least three days to reply to the newsletter 
whereas the employer herein had less than 24 hours. That 
case lends no credence therefore to the Hearing Officer's 
conclusion that an employer is under a duty to burn the 
midnight oil in an effort to produce a reply. 
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before the start of the election. See also, Coca Cola Bottling Co., 
150 NLRB No. 38; Cross Co. v. N.L.R.B., 286 F. 2d 799 (C.A. 6, 
1961), rehearing denied 288 F. 2d 188 (C.A. 6, 1961). 

The Hearing Officer's absurd approach to this matter was 
compounded by his further finding that the Employer "did, in 
fact, reply to the handbill" (R. 10). As support, the Hearing 
Officer points to the fact that three employees had telephone con- 
versations on the day before the election in which the subject 
matter of the handbill was discussed. “Two of these conversations 
were with supervisors; the third was with a “lady'" in the Employ- 
er’s personnel office. How such three conversations, in which 
the men-women replacement matter was adverted to, can be called 
an effective reply to a Newsletter distributed to some 208 voting 
employees is difficult to comprehend. In any event, there is no 
evidence whatever showing that any of the three conversations 
touched on the subjects of the "manipulation" of the annual improve- 
ment factor, the "discontinuance" of the cost-of-living wage in- 
creases, or an hourly wage loss of 14 cents. 

Equally lacking in merit is the Hearing Officer's conclusion 
that the Union's Newsletter raised no new subject matters which 
had not been previously adverted to in the Union's handbills 
(R. 10-11). True, an early Union handbill, dated August 19, 1964, 
did inquire whether the employees were missing the cost-of-living 
increases; another, dated August 26, 1964, stated that laid-off 
employees "would like to know" the Employer's policy with 
respect to their return to work (Emp. Exhs. 2 and 3). But these 


Union distributions were obviously different in kind from that 
distributed on October 19. Thus the August 19 Union letter in 
no way suggested that the Employer's conduct caused the employ- 


ges to suffer a specific 14 cents per hour wage loss. Nor did 
it say anything about the Employer's "manipulating" the annual 
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improvement factor. Similarly, the August 26 Union letter 

made no specific assertion that new employees had been hired 

to replace female employees on layoff; nor was there any implica- 
tion therein that a new policy of discriminating against women had 
been adopted. Thus the Employer could respond to the August 

26 letter merely by stating that it planned to recall as many : 
laid-off employees as possible in the light of business condi- 
tions. In short, contrary to what the Hearing Officer has staed, 
relatively innocuous statements made early in an organizing cam- 
paign do not privilege subsequent factual misstatements on re- 
lated topics--especially when there is no time to respond to them. 
To state the matter somewhat differently, employees are not pro- 
tected from interference in exercising their free choice in an 
election if that choice depends on whether their employer correct- 
ly anticipated future union misrepresentations. 

To sum up, it is quite obvious that the Union's October 19 
letter was a calculated move, made at a deliberately selected 
moment when, due to the shortness of time effectively to reach 
the employees, the Employer's ability to refute iy the factual 
misstatements therein contained was virtually extinguished. 


Iv. The Hearing Officer Misapplied The "Intimate Know- 
ledge" Test of Hollwood Ceramics; He Likewise Concluded | 
Erroneously That the Employees Could Evaluate the Union's | 
Misrepresentations. : 


: : : 
Ly A distinction exists between a reply and a refutation, and 
to some matters a reply may not be a refutation. See 


N.L.R.B. v. The Houston Chronicle Publis Co., 300 
F. Dd 275 (C.A. 5, 1962). 
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A. In Hollywood Ceramics Company, 140 NLRB 
221, 224, the Board said, with respect to the evaluation of pre- 
election misrepresentations, "one factor which the Board will 
consider is whether the party making the statement had intimate 
knowledge of the subject matter, so that the employees sought to 
be persuaded may be expected to attach added significance to 
its assertion." Purporting to apply this test, the Hearing Officer 
found that the matters adverted to in the October 19 Newsletter, 
and here in issue, were "peculiarly within the knowledge of the 
Employer, rather than the Petitioner” (R. 8). 

But whether or not the Employer had intimate knowledge 

of the facts underlying the Union's misrepresentations is, of 
course, irrelevant, for, as shown above, the Union's last-minute 
action precluded the Employer from responding to the misrepre- 
sentations. (Indeed, the Employer does not deny such knowledge; 
rather it admits it, and has sought to show it by the evidence it 
introduced at the hearing.) The point is that the Union also either 
had, or may normally be expected to have had, like knowledge. 
Certainly, employees who received the Union's last-minute 
Newsletter are not likely to have reasoned that the Union was not 


in a position to know whereof it was speaking. In this connection, 
it is pertinent to note that the Union itself sought to create the 
impression that it was authoritatively informed on the matters 


which it presented in its Newsletter. Thus, one of its Newsletters 
(Emp. Exh. No. 4) set forth the names of three employees who had 
acted as Union representatives in a meeting with the Employer 

at the NLRB offices. Similarly, the Union's August 26 News- 

letter (Emp. Exh. No. 3) recited that Strickland, the International 
Representative, had been talking to "a number of Ex-Cell-O 

workers regarding problems existing in the plant" (Emp. Exh. No. 3). 
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These are facts which the Hearing Officer failed to mention, his 
Report not addressing itself to the question of whether employees 
could be expected to attach significance to the Union's statements. 


B. Applying another of the Hollywood Ceramics tests, 
the Hearing Offices concluded that the Elwood employees were 
in a position to know the true facts underlying the Union's October 
19 misrepresentations (R. 11-12). This conclusion is predicated 
for the most part upon the Hearing Officer's belief that the em- 
ployees were in a position to evaluate their own wage position: 
Perhaps some of them were--that is, the better informed, long- 
employed, and still working employees. But what of the 39 female 
employees who were in a lay-off status at the time of the election? 
Many of them had not worked in the plant for over a year anda half 
(R. 217, 227, 242, 251). Certainly, these employees cannot be 
expected to have had up-to-the-minute information about the current 
wage policy of the Employer. Nor could they be expected to | 
have had definitive information about the Employer's alleged 
policy of replacing women with men, a matter concerning which 
they obviously were most sensitive. As a matter of fact, as shown 
below, a number of the female lay-offs were in fact influenced 

‘in their voting by the Petitioner's shrewd pitch on the men-women 
matter--something which would not have occurred, the Employer 
submits, had these women been better informed. In these cir- 
cumstances, the Hearing Officer's reliance on the fact that two 


laid-off employees had made an effort to check up on the matter 


is particularly unpersuasive. 


V. The Union's Misrepresentations In Fact Affected The 
Election Results. 


The Hearing Officer stated, quite correctly, that "State- 
ments concerning wages and prospects for recall from lay-off 
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can normally be expected to have some impact on an election. 

It would be hard to imagine two topics more vital to the average 
employee. " However, because of his prior erroneous findings, 
discussed supra, that the Employer’s October 19 misrepresenta- 
tions were, in the words of the Hearing Officer, “well aired long 
before" they were broadcast, he concluded that the Union's 
misrepresentations were not likely to have had a real impact on 
the election. Because his "well aired" premise is obviously 
wrong, the Hearing Officer's conclusion in this respect is neces- 
sarily erroneous. But the record evidence itself, conveniently 
ignored by the Hearing Officer, also shows the error of his con- 


clusion. Moreover, the impact of the Petitioner's misrepresenta- 
tions on the employees must be appraised in light of the fact that 
had only 5 of the 102 employees who cast ballots for the Union 
voted differently, the outcome of the election would have changed. 


As for the evidence ignored by the Hearing Officer, Florence 
Van Buskirk, a female employee on lay-off status at the time of 
the October 22, 1964, election, testified, on examination by the 
Regional Office's Counsel, that she had a conversation with Mrs. 
Dresse, another laid-off employee, concerning the fourth para- 
graph of the Union's October 19 Newsletter because "Well, we 
didn't know, it kind of--when we went to vote, we didn't know, 
you know, which way to go. I mean, it kind of confused us." 
According to Mrs. Van Buskirk, she was "confused" about the part 
of the Newsletter "where the female help and the male help 
there was replaced, " explaining "And we didn't--I mean, it puts 
youinaspot. You didn’t know which way to go" (Tr. 158, 161-162). 
Another female employee who was also ina lay-off status 
at the time of the 1964 election, Linda Holloway, testified that 
she spoke with Lowell Bain, a minister who was also employed 


521 


at the Employer's Elwood plant, about the Union's October 19 
Newsletter and "asked him--the letter said that female em- 
ployees were being replaced by men, and I just wanted to make 
sure. I didn’t think this was true in my own mind" (Tr. 244). 
Again, because of the Hearing Officer's preclusive rulings, 

the Employer offered to prove that Caroline Luse, a laid-off 
employee at the time of the 1964 election, had stated after the 
election to other employees that the Union's October 19 News- 


letter had "given her to believe" that men were replacing women 


in the Elwood plant, and that therefore she was "strongly pro- 
union" and had voted for the union in the election (Tr. 177-178); 
and that Pat Reese, also an employee in layoff status at the time 
of the 1964 election, had stated to other employees after the; 
eléétion that she had been "concerned" about the truth of the state- 
ments in the Union's Newsletter with respect to men replacing 
women in jobs at the Elwood plant, and she had made an effort 
before the election to ascertain the truth of such statements 

(Tr. 178-179). | 

Dorothy Howery, also a female employee in layoff status 
in October 1964, testified that she called the Ex-Cell-O personnel 
Office after receiving the Union’s October 19 Newsletter and 
discussed with a Mrs. Lightfoot, an office employee, the part 
of the Newsletter "about hiring men to take female jobs" (Tr. 
252). 

Moreover, precluded by the Hearing Officer’s restrictive 
rulings, the Employer offered to prove that if Mary M. McMinn, 
another female employee in layoff status at the time of the | 
election, were permitted to answer questions propounded by the 
Employer's counsel, she would have testified that the statements 
in the fourth paragraph of the Union's Newsletter "had influenced 
her vote in the election" (Tr. 227-230). 
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In the light of the foregoing evidence, and under all the 
circumstances, it necessarily must be concluded that Petitioner's 
misrepresentations had a vital impact on the election. 


VI. Strickland's Statement With Respect To Pratt and 
Whitney Necessarily Coerced Employees. _ 

At a Union meeting on October 18, 1964, the Sunday pre- 
ceding the October 22 election, Lewis Strickland, an International 
Representative of the Union, stated that "Pratt and Whitney 
eventually wouldn't buy their blades from Ex-Cell-O since it was 
nonunion; that they would take their business elsewhere" 

(tr. 217-218). 22/ 

Approximately 90 to 95 percent of the production at the 
Employer's Elwood plant consists of engine blades. Pratt and 
Whitney is the plant's principal customer buying virtually all 
of the blades produced at Elwood (Tr. 66, 110). A UAW local 
represents the employees at Pratt and Whitney (Emp. Exh. 12; 
Tr. 46-47, 107-110). 

The Hearing Officer concluded that Strickland's statement 
did not amount to a threat or a promise to induce a boycott of 
the Employer's products by Pratt and Whitney or its employees 
because the Employer's employees, according to the Hearing 


12/ ape 

14/ Mrs. Smith also testified that "[Strickland] didn't say 
that UAW would force Pratt & Whitney to buy blades from ~ 
union plants or that UAW employees would refuse to handle 
blades produced at Elwood because they were nonunion 
blades." This testimony, however, does not indicate that 
Strickland affirmatively made such assurances. Had he 
done so, the inherent threat in the quoted remark may have 
been dispelled. 
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Officer, did not and should not have entertained the thought that 
Strickland could speak on behalf of Pratt and Whitney or its — 
employees. 


But, contrary to the Hearing Officer, what Strickland sai 
clearly was tantamount to a threat. As Justice Holmes stated in 
Towne v. Eisner, 240 U.S. 418, 425 (1918); 


A word is not a crystal, transparent and unchanged; 
it is the skin of a living thought and may vary greatly 
in color and content according to the circumstances 
and the time in which it is used. a 


Here, in the circumstances that obtained, particularly the fact 
that Pratt & Whitney was the principal customer of the Elwood 
plant, Strickland was clearly telling the employees that unless 
they voted for the Union their jobs would be in jeopardy. Whether 
or not Strickland, or the Union, was in a position to make that 
threat effective is not material. 13/ See, for example, Seam- 
pruffe, Inc., 82 NLRB 892, where the Board held a statement 


: : 

13/ The discussion in Superior Wood Products, 145 NLRB 782, 
in connection with the employer's attempts to dissipate the 
union's threat, which might be read as showing Board re- 
liance on a distinction turning on employer control over 
neutralization of the threat, perhaps should be revised 

somewhat. Thus the Board there spoke of union-threatened 

action by its members employed by one employer to accom- 
plish an objective in a dispute with another employer, as 
being a circumstance over which neither employer had ‘any 
control. But the Board could not have intended this state- 
ment to be taken literally for it describes a classic secondary 
boycott situation. Under secondary boycott rules, it would 
be unlawful for the union to induce its members working for 

a secondary employer to force action on a primary employer. 

Either employer could obtain relief through filing a charge 

with the Board. But, on the other hand, it would be permiss- 

ible for the union to induce the secondary employer, rather 
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by a union organizer to employees, "Those who do not join the 
union will eventually lose their jobs, " was violative of Section 
8(b)(1)(A). The Board in Seampruffe deemed the organizer's 
statement as coercive because it was a threat of loss of employ- 
ment reasonable calculated to have an effect on the employees 
without regard to the question of the union's ability to carry out 
the threat. Thus, the significant aspect is the effect which the 
threat can be "reasonably calculated" to have on the employees. 
Here, the statements by Strickland, a responsible Union 
representative, that virtually all of Employer's business would 
be lost if the employees voted against a union was "reasonably 
calculated" to lead the employees to believe that their jobs were 
being threatened, and thus was a clear interference with the 
employees’ ability to express a free choice in the election. Haynes 
Stellite Co., 136 NLRB 95; Caroline Poultry Farms, Inc. 104 
NLRB 255. In such a circumstance a narrow distinction on the 
pasis of the Union's capacity to carry out its threat cannot be 
drawn; for employees cannot be expected to evaluate precisely 
a union's ability to bring about what it threatens, or its powers 
to persuade a customer to shift business from one plant to 


l¢€ 


ontinued) than his employees. Therefore, it follows 
that the potential threat to the employees is much greater if 
the union’s statements speak in terms of the secondary em- 
ployer being induced to cease doing business. In any event, 
to require the employees to distinguish between a union's 
threat to induce its members and one to force action by 
another employer is to assume an expertise in labor law on 
the part of the employees which is rarely found in lawyers. 


525 


another, particularly where the union is one of the most powerful 
in the country and the shift could be to another plant of this Em- 
ployer also represented by the Union--that is, to either the Em- 
ployer's Fostoria plant or to its Lima plant. ue | 


CONCLUSION 


For the reasons stated, the Board should find merit in the 
Employer's Objections, and should set aside the October 1964 | 
election. 
/s/ Kenneth C. McGuiness | 


/s/ Stanley R. Strauss | 
1750 Pennsylvania Ave., N.W. 
Washington, D. C. 20006 | 


/s/ John S. Gannon 
Post Office Box 386 
Detroit, Michigan 48232 


Attorneys for Ex-Cell-O Corporation 
| 


Of Counsel: 


VEDDER, PRICE KAUFMAN & KAMMHOLZ 
1750 Pennsylvania Ave., N.W. : 
Washington, D.C. 20006 


Filed: August 17, 1965 


[CERTIFICATE OF SERVICE] 
147 
+4/ while the Hearing Officer states at R. 12 that "there is. 
no showing that any of the employer's employees were 
aware" that the union represented employees of Pratt and 
Whitney, his statement at R. 11 would seem to be contra- 
dictory-"Neither the Elwood plant not the City of Elwood — 
is so large that interested employees cannot and do not find 
out vital factors as to their job security." Moreover, it 
is pertinent to observe that the mere fact that Strickland 
spoke of Pratt & Whitney may very well have suggested 
to the employees the representative capacity of the 
Petitioner; otherwise, why Pratt & Whitney ? 
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GENERAL COUNSEL'S EXHIBIT NO. 1(x) 


Case No. 25-RC-2670 


DECISION ON REVIEW 


Pursuant to a Decision and Direction of Election issued by the 
Regional Director for Region 25 on September 30, 1964, an elec- 
tion by secret ballot was conducted on October 22, 1964, under his 
direction and supervision, among the employees in the unit found 
appropriate. At the conclusion of the election, the parties were 
furnished with a tally of ballots which showed that of approximately 
208 eligible voters, 196 cast ballots of which 102 were for, and 
93 against, the Petitioner, and 1 ballot was challenged. The 
challenged ballot was insufficient in number to affect the results 
of the election. Thereafter, the Employer filed timely objections 
- to conduct affecting the results of the election. 

In accordance with the National Labor Relations Board Rules 
and Regulations, the Acting Regional Director conducted an in- 
vestigation and on December 29, 1964, issued and duly served upon 
the parties his Supplemental Decision and Certification of Repre- 
sentative in which he overruled the objections in their entirety 
and certified the Petitioner as the exclusive bargaining repre- 
sentative of the employees in the appropriate unit. Thereafter, 
pursuant to Section 102. 67 of the Rules and Regulations, the Em- 
ployer filed a timely request for review, limited to the Acting 
Regional Director's overruling of Objection 1 and that part of 
Objections 2 and 3 set forth under paragraph f. of his Supplemental 
Decision. 

The Board, by Order dated April 23, 1965, granted the 
request for review and ordered a hearing for the purpose of 
taking evidence to resolve the issues raised by the request for 
review. 
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Pursuant to the Board’s Order, a hearing was held on May 
18 and 19, 1965, before William B. Kenney, Hearing. Officer. All 
parties participated and were given full opportunity to examine and 
cross-examine witnesses, and to introduce evidence bearing on 
the issues. On July 15, 1965, the Hearing Officer issued and 
served upon the parties his Report on Objections in which he re- 
commended that the objections in issue be overruled and that the 
Petitioner be certified as the collective bargaining representative 
in the appropriate unit. Thereafter, the Employer filed timely ex- 
ceptions to the Hearing Officer's report. 

Pursuant to the provisions of Section 3(b) of the National 
Labor Relations Act, the Board has delegated its powers in) con- 
nection with this case to a three-member panel. 

The Board has reviewed the rulings made by the Hearing 
Officer at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. The Board has 
considered the entire record in this case with respect to the 
Acting Regional Director's determination under review, including 
the Hearing Officer's Report and the exceptions thereto, and hereby 


adopts the Hearing Officer's findings and recommendations. 1/ 

Accordingly, as all the objections have been overruled, the 
Acting Regional Director's certification of the Petitioner as the 
exclusive representative of all employees in the appr opriate unit 
is hereby affirmed, except that the effective date thereof shall 
be the date below. | 


Dated, Washington, D. C. October 28, 1965. 


Howard Jenkins, Member Jo 


National Labor Relations 
Board 
(SEAL) 


er 


y The Employer's exceptions, in our opinion, raise no material 
or substantial issues of fact or law which would warrant 
reversal of the Hearing Officer's findings and recommendations. 
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GENERAL COUNSEL'S EXHIBIT NO. 1(y) 
Case No. 25-CA-2377 


ORDER RESCHEDULING HEARING 


IT IS HEREBY ORDERED that the hearing in the above- 
entitled matter be! and the same hereby is rescheduled to June 1, 
1966, at the same time and place. 


DATED at Indianapolis, Ind. this 28th day of April, 1966. 
/s/ Wm. T. Little 
Regional Director, 


National Labor Relations Board 
Twenty-fifth Region. 


GENERAL COUNSEL'S EXHIBIT NO. 1(aa) 


Case No. 25-CA-2377 


AMENDED ANSWER OF RESPONDENT 
EX-CELL-O CORPORATION 
Ex-Cell-O Corporation, Respondent in the above-captioned 
proceeding, respectfully amends paragraph 6 of its Answer to 
the complaint herein, dated December 6, 1965, to reas as follows: 


6. As and for a further answer to the Complaint and as a 
separate alternative defense to the Complaint herein, Respondent 
incorporates by reference and realleges the matters and things 
as set out in the preceding paragraphs 2 and 3 of the Answer and 
states that: 
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(a) the certification of International Union, United 
Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW, AFL-CIO, as exclusive bargaining representative 
of all employees of Respondent in the unit described in sub- 
paragraph 5(a) of the Complaint is invalid and void and not made in 
accordance with the Act or the Rules and Regulations of the Board, 
because immediately prior to the election, and at a time which 
precluded the Respondent from effectively replying, the Union 
mailed a newsletter to the homes of employess, which newsletter 
contained material misrepresentations that Respondent had mani- 
pulated various of its wage criteria so that employees had been 
deprived of wage increases amounting to 14 cents per hour, and 
that Respondent had not only hired men to fill jobs which women in 
layoff status had previously performed, but was actually intending 
to replace all its female employees with male employees; whereas, 
in fact, Respondent had not manipulated such wage criteria or 
deprived its employees of wage increases as alleged and Re- 
spondent did not intend to replace all its female employees with 
male employees, and has, in fact, offered reinstatement to, and 
reinstated, all women in layoff status who desired such reinstate- 
ment. 

(b) the acts, conduct, and misrepresentations by 
the Union did interfere with, restrain or coerce the employees 
in the bargaining unit described in subparagraph 5(a) of the Com- 
plaint and did prevent them from exercising a complete and un- . 
hampered freedom of choice of bargaining representative. 

(c) International Union, United Automobile, Aero- 
space and Agricultural Implement Workers of America, UAW, 
AFL-CIO, did, on or about January 30, 1966, conduct a meeting 
of Respondent's employees at which an agent, or agents, of such 
Union admitted that it could not bargain with Respondent, because 
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it had no charter, organization, officers or bargaining com- 
mittee for the employees at Respondent's Elwood plant, and that 
such officers and committee must be elected before bargaining 
could be started, thereby demonstrating that no demand to engage 
in collective bargaining has theretofore been made in good faith 
upon Respondent by the aforesaid International Union. 


/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 


1750 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 


Attorneys for Respondent, 
Ex-Cell-O Corporation 


Of Counsel: 


VEDDER, PRICE, KAUFMAN, KAMMHOLZ & McGUINESS 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Dated: May 27, 1966 


[CERTIFICATE OF SERVICE] 
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GENERAL COUNSEL'S EXHIBIT NO. 2(a) © 


Case No, 25-CA-2377 


PETITION TO REVOKE SUBPOENA DUCES TECUM B-62810 


Now comes William T. Little, upon whom the above subpoena 
duces tecum to testify and to produce documentary evidence was 
served in the above-entitled cause on behalf of Ex-Cell-O Corpora- 
tion, the Respondent, on the 14th day of February, 1966, and 
petitions the Trial Examiner to revoke said subpoena for the follow- 
ing reasons: 


1, Under Section 102. 118 of the Rules and Regulations of 
the National Labor Relations Board, Petitioner, who is an em- 
ployee of the Board, is forbidden to disclose official information 
without the prior written consent of the Board. The subpoenaed 
documents are official Board papers and the Board has not granted 
the consent requisite for their disclosure. Nor has it granted the 
consent requisite for the undersigned to testify. 

2. The evidence subpoenaed does not relate to any matter 
under investigation or in question in the proceeding. 

3. The subpoena does not describe with sufficient particu- 
larity the evidence which production is required and is too broad. 

4. The subpoena duces tecum includes materials which 
are privileged as the work product of an attorney, or as confidential 
materials which are privileged between attorney and client and/or 
represent an attempt to inquire into the desicsional process of 
officers, agents and employees of the Board. : 

The grounds for this petition more fully appears from the 
supporting memorandum and affidavit attached hereto. 
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Dated at Indianapolis, Indiana this 21st day of February, 


1966. 


/s/ Wm. T. Little 

Regional Director 

National Labor Relations Board 
Twenty-fifth Region 

Sixth Floor, ISTA Center 

150 West Market Street 
Indianapolis, Indiana 46204 


Case No. 25-CA-2377 


MEMORANDUM IN SUPPORT OF PETITION TO REVOKE 
POENA DUCES TECUM 


The Facts 


A. The Subpoena 

On February 14, 1966, a subpoena duces tecum, a copy of 
which is attached, was served on William JT. Little, an employee 
of the National Labor Relations Board, attached to the Twenty- 
fifth Regional Office, Indianapolis, Indiana, on behalf of Ex-Cell- 
O Corporation, Respondent in the above-entitled proceeding. 
The subpoena required said employee to testify and produce: 


"All files, documents, reports, memoranda, affidavits, 
notes, correspondence, and records pertaining to the investi- 
gation, or investigations, conducted by the Regional Direc- 
tor, or his representatives, prior to the hearing on the 
Petition for Election and following the filing of the Employ- 
er's Objections to the Election in National Labor Relations 
Board Case No. 25-RC-2670, involving Ex-Cell-O 
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Corporation, Employer, and International Union, United 
Automobile, Aerospace and Agricultural Implement Workers 
of America, UAW, AFL-CIO, Petitioner. "- | 


At no time to the date hereof has the aforesaid William T. 
Little received from the General Counsel or the Board or the | 
Chairman of the Board the permission to produce the subpoenaed 
material required by Section 102. 118 of the Rules and ac 


B. The Proceeding 

Following the filing of a petition for certification in cast No. 
25-RC-2670 by the Charging Party herein and a hearing thereon 
on September 30, 1964, the Regional Director for the Twenty-fifth 
Region issued a Decision and Direction of Election pursuant to 
which an election was conducted on October 22, 1964, in which 
a majority of the ballots were cast for the Charging Party. In 
due course the Employer filed Objections to the Election on 
October 29, 1964. 


C. The Administrative aay 

Pursuant to established procedures, an administrative | 
inquiry was made by the Regional office to ascertain the validity of 
the Employer's Objections, in the course of which both parties 
were separately afforded an opportunity to submit such evidence, 
contentions and legal authority as they elected. This aspect of 
the case will hereinafter be referred to as the administrative 
inquiry. 


D. The Report on Objections and Subsequent Proceedings. 

The results of the administrative inquiry were summarized 
in a Supplemental Decision and Certification of Representatives 
issued by the Acting Regional Director on December 29, 1964, in 
which he overruled the Objections on the basis of the administrative 


534 


inquiry for failure of the Employer in the administrative inquiry 
to establish objectionable conduct on Petitioner's part. The 
Employer, on or about January 25, 1965, filed with the Board a 
Request for Review of the Acting Regional Director's Decision. 

On April 23, 1965, the Board directed that a hearing be held 
to resolve the issues raised. 


E. The Hearing and Certification. 

Based on the Board's Order, a hearing was held in which 
Respondent participated and was afforded full opportunity to 
offer any and all relevant evidence it cared to. On the record of 
such the Hearing Officer, in his Report on Objections issued 
July 15, 1965, recommended, and the Board subsequently ruled 
in its Decision on Review, that Respondent's Objections be over- 
ruled and the Charging Party be certified. Respondent then re- 
fused to bargain, and on the basis of such refusal the instant 
Complaint issued. 


Summary of Argument 


It is respectfully submitted that the subpoena should be 
revoked for the following reasons: 


(1) The Board's Rules and Regulations forbid Petitioner 
from producing and testifying concerning the subpoenaed 
documents without written consent of the Board, its General 
Counsel, or Chairman, which has not been granted. 

(2) The evidence subpoenaed does not relate to any matter 


under investigation or in question in the proceeding. 

(3) The subpoena does not describe with sufficient particu- 
larity the evidence whose production is required and is too 
broad. 
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(4) The subpoena duces tecum includes materials which 
are privileged as the work product of an attorney, or as 
confidential materials which are privileged between attorney 
and client and/or represent an attempt to inquire into the 
decisional process of officers, agents and employees of the 


Board. 


Argument 


(1) ‘The Board's Rules and Regulations forbid Petitioner 
from producing and testifying concerning its subpoenaed 
documents without written consent of the Board, its General 
Counsel or Chairman, which has not been granted. | 


Section 102. 118 of the Board's Rules and Regulations ay 
forbids any Agency employee to testify or produce records in any 
proceeding with respect to matters which came to his knowledge 
or control because of his position as a Board employee unless he 
has the written consent of the Board or of the General Counsel 
where the latter has ultimate supervision or control over the 


ee 
Section 102. 118 provides as follows, in part: 
"No Regional Director, Field Examiner, Trial Examiner, 
Attorney, specially designated agent, general counsel, 
member of the Board, or other officer or employee of the 
Board shall produce or present any files, documents, ‘Te- 
ports, memoranda, or records of the Board or testify in 
behalf of any party to any cause pending in any court or 
before the Board, or any other board, commission or other 
administrative agency of the United States, or of any State, 
Territory, or the District of Columbia with respect to any 
information, facts, or other matter coming to his know- 
ledge in his official capacity or with respect to the contents 
of any files, documents, reports, memorands, or records 
of the Board, whether in answer to a subpoena, subpoena 
duces tecum, or otherwise, without the written consen 
the Board or the chairman of the Board if the official or 
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employee or document. Section 6 of the National Labor Relations 
Act, as amended, gives the Board authority to make such rules 
and regulations as may be necessary to carry out the provisions 
of the Act. 2/ In the instant case, the subpoenaed records are 
official records and the permission has not been granted to dis- 
close their contents. Hence, if valid, it cannot be disputed that 
Section 102.118 of the Rules and Regulations governs this case 
and excuses Petitioner from producing the documents and from 
testifying. 

The Supreme Court has sustained the validity of agency 
rules quite similar to that invoked here and has upheld the refusal 
of a subordinate Government official to produce official records 
where the consent of the agency head has not been obtained. Touhy 
vy. Ragen, 340 U.S. 462 (1951); Boske v. Comingore, 177 U.S. 
459 (1900). See also, N.L.R.B. v. General Armature and Mfg. 
Co., 192 F. 2a 316, 317 (C. A. 3, 1951); Appeal of United States 


1/ : 
= (Continued) documen' 


t is subject to the supervision or con- 
trol of the Board; or the general counsel if the official or 
document is subject to the supervision or control of the 
general counsel. Whenever any subpoena ad testificandum or 
subpoena duces tecum, the purpose of which is to adduce 
testimony or require the production of records as described 
hereinabove, shall have been served upon any such persons 
or other officer or employee of the Board, he will, unless 
otherwise expressly directed by the Board or the Chairman 
of the Board or the general counsel, as the case may be, 
move pursuant to the applicable procedure, whether by 
petition to revoke, motion to quash, or otherwise, to have 
such subpoena invalidated on the ground that the evidence 
sought is privileged against disclosure by this rule: Pro- 
vided, After a witness called by the general counsel has 
testified in a hearing upon a complaint under section 10(c) 
of the Act, the respondent may move for the production of 
any statement of such witness in possession of the general 
counsel, if such statement has been reduced to writing and 
signed or otherwise approved or adopted by the witness. 
Such motion shall be granted by the trial examiner. If the 
general counsel declines to furnish the statement, the testi- 
mony of the witness shall be stricken;...-" 


Section 6 provides that "The Board shall have authority from 
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Securities and Exchange Commission, and William H. Tibers, its 
General Counsel, 226 F. 2d 501 (C.A. 6, 1955); Ex Parte Sackett, 
74 F, 2d 922 (C.A. 9, 1935); In re Valecia Condensed Milk Company, 
240 F. 310 (C.A. 7, 1917); Stegall v. Thurman, 175 F. 813 (N.D 
Ga., 1910). | 

In U. S. exrel. Touhy v. Ragen, 340 U.S. 462, Touhy, an an 
inmate of a Federal prison, in the course of habeas corpus proceed- 


ing, subpoenaed McSwain, agent in charge of the Federal Bureau 
of Investigation at Chicago, requiring the production of certain official 
records which, Touhy claimed, would establish that his conviction 
was brought about by fraud. McSwain appeared in court and declined 
to produce the records in accordance with a rule of the Department 
of Justice which, like the rule here involved, forbade the disclosure 
of official information without the consent of the Attorney General. 
McSwain was imprisoned for contempt of court. On appeal, the 
Supreme Court, without considering the validity of the Attorney 
General's reasons for refusing to disclose the particular informa~ 
tion subpoenaed, upheld McSwain's refusal to disclose the informa- 
tion, stating that the Attorney General could "validly withdraw 
from his subordinates the power to release department papers. Mi 
340 U.S. at 467. The Court stated (340 U. S. at 468): 'When one 
considers the variety of information contained in the files of any 
government department and the possibilities of harm from unre- 
stricted disclosure in court, the usefulness, indeed the necessity; 
of centralizing determination as to whether subpoena duces tecum 
will be willingly obeyed or challenged is obvious. " 

The Touhy case, and the line of authority which it confirms, 
is dispositive of the instant case. Here, as in Touhy, the subpoena 


2; (Continued) time to time to make, amend, and rescind, in 
the manner prescribed by the Administrative Procedure Act, 
such rules and regulations as may be necessary to a 
out the provision of this Act.” 
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seeks to compel a subordinate Government officer to produce 
official documents. Here, also, an agency rule forbids disclosure 


of such information without the consent of the agency head. And, 


finally, here, as in the Touhy case, the requisite consent was not 
granted. We submit that the cases are indistinguishable and that 
the rationale of the Touhy case, by itself, is sufficient grounds to 
grant the petition to revoke the subpoena. — 


(2) The evidence subpoenaed does not relate to any matter 
under investigation or any matter in question in the 
proceeding. 


Essentially the subpoena requires the production of various 
material adduced at and during the administrative inquiry. How- 
ever, as shown above, the decision on which certification issued 
is in no way based on such administrative inquiry, much of which 
was conducted outside the presence of the Charging Party and which 
is, therefore, in no wise binding on it. Rather, the certification 
is based on the hearing. Accordingly, the record of the administra- 
tive inquiry is totally irrelevant to any issue in the proceeding. 

Nor does anything in Section 9(d) of the Act require any 
different conclusion. Initially, by its express terms, Section 
9(d) has no applicability until a petition has been filed with a Court 
of Appeals pursuant to Section 10(e) or (f) of the Act. No such 
petition has been filed in the instant case and Section 9(d) is, 
therefore, inapplicable. More significantly, however, the 
3 Of 


= course, to the extent proper authority to comply with the 
subpoena is subsequently granted by the Board, its chairman 
or the General Counsel, the above argument is abandoned and 
compliance will depend on the validity of the arguments 
adduced below and the extent to which Petitioner is ordered 
py the Trial Examiner and/or the Board to comply with the 
subpoena in the light of the arguments set forth below. 
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administrative inquiry is not part of the record of the investigation. 
The term "record" is a word of art, Neither in judicial nor in 
administrative proceedings does it mean all papers and objects 
in a court's possession. Where defined, the record constitutes 
that which the statute or rules declare it tobe. Where undefined, 
the term must be interpreted and defined. However, in no case 
should it be interpreted to mean any and all immaterial and obsolete 
investigative debris. Kearney & Trecker Corp. v. N. L.R. B., 209 
F. 2d. 782 (C.A. 7). Indeed, that case presented substantially 
the same issue as the instant proceeding. Thus, in the Kearney & 
~ Trecker case the Regional Office made an administrative inquiry 
to determine if a question concerning representation existed before 
issuing a notice of hearing on a Petitioner's petition for certification. 
Since the case was decided on the basis of the subsequent hearing 
rather than the administrative inquiry, the Court held that the Board 
need not certify the administrative inquiry as part of the record 
required under Section 9(d). Identical reasoning requires that an 
administrative inquiry to determine whether an Employer's Ob- 
jections have validity is not part of the record referred to in 
Section 9(d) when the validity of the Objections has been determined 
not on the basis of such administrative inquiry, but instead on the 
basis of a separate and independent investigation, to wit, = hear- 
ing. | 
Finally, the matter subpoenaed is irrelevant for still another 
reason. If such matter had any relevance to its Objections, Re- 
spondent should have subpoenaed it and offered it in evidence at 
the representation case hearing on objections so it could be ¢on- 
sidered by the Board in deciding the case. Having failed to do so, 
it is guilty of inexcusable neglect and cannot offer such evidence 
in the subsequent hearing on its refusal to bargain. Teleservice 
Co., 149 NLRB No. 101; Douglas County Electrical Membership 


540 


Corp., 148 NLRB No. 61; see also Rockwell Manufacturing Com- 
pany v. N.L.R.B., 330 F. 2d. 795 (C.A. 7). 


(3) |The subpoena does not describe with sufficient particu- 
larity the evidence whose production is required and is too 
broad. 


On its face the subpoena is unreasonable and oppressive be- 
cause it fails to specify with sufficient particularity what documents 
are sought, Hale'v. Henkle, 201 U.S. 43, 76 - 77; Schwimmer v. 
U.S., 232 F. 24855, 861 (C.A. 8); cert. denied, 352 U.S. 833. 


(4) The subpoena duces tecum includes materials which 
are privileged as the work product of an attorney, or as con- 
fidential materials which are privileged between attorney 
and client and/or represents an attempt to inquire into the 
decisional process of officers, agents and employees of the 
Board. 


On its face the subpoena clearly shows that it requires the 
production of such privileged material which is clearly improper and 
justified and requires revocation of the subpoena. Hickman v. 
Taylor, 329 U.S. 495; U. S. v. Six Lots, 27 Fed Cas. 1097 (No. 
16298 C.C. La); Walling v. Richmond Screw Anchor Co., 4 F.R.D. 
265, 269 (D.C.E.D. N.Y.); Zacher v. U.S., 227 F. 2d 219, 226 
(C.A. 8); cert. denied 350 U.S. 993. 

Similarly, it is clear from the face of the subpoena that Re- 
spondent seeks to inquire into the decisional process of the Board. 
Respondent has been served with all documents representing final 
determination with respect to the case referred to in the subpoena 
duces tecum. It is well established that in such circumstances 
Respondent is not entitled and a reviewing authority will not inquire 
into the investigational and decisional process of the officers, 
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agents and employees of the Board which entered into those deter- 
minations. United States v. Morgan, 313 U.S. 409; Kaiser Aluminum 
Co. v. United States, 157 F. Sup. 939, 946 (CT. CL.); Ramsey, ve 
Local Union No. 5895, United Steelworkers, 46 LRRM 2050, 2052 
(D.C.N. Y. ); Continental Distilling Corp. v- Humphrey, 17 F. R.D. 
237, 241 (D.C.D.C.) | 

For the reasons stated above, we urge that the Petition to 
revoke the Subpoena be granted. 


Respectfully submitted, 


Milford Limesand, Counsel for 
the General Counsel | 
National Labor Relations Board 
Twenty-fifth Region 
Sixth Floor, ISTA Center 

150 West Market Street 
Indianapolis, Indiana 


Dated at Indianapolis, Indiana this 
21st day of February, 1966. 


Case No. 25-CA-2377 


AFFIDAVIT IN SUPPORT OF PETITION TO 
~_REVOKE SUBPOENA DUCES TECUM TECU | 


I, William T. Little 3540 North Meridian Street, #311, 
Indianapolis, Indiana, do hereby depose and state as follows: 


I am an employee of the National Labor Relations Board 
employed in its Twenty-Fifth Regional Office, Indianapolis, 
Indiana. I am the Regional Director and chief officer of the 
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General Counsel in the Region and responsible for the operation 
of the office. On February 14, 1966, I was served with a subpoena 


which was received by me on February 16, 1966 which requested 
me to testify and to produce: 


"All files, documents, reports, memoranda, affidavits, 
notes, correspondence, and records pertaining to the in- 
vestigation, or investigations, conducted by the Regional 
Director, or his representatives, prior to the hearing on 
the Petition for Election and following the filing of the 
Employer's Objections to the Election in National Labor Re- 
lations Board Case No. 25-RC-2670, involving Ex-Cell-O 
Corporation, Employer, and International Union, United 
Automobile, Aerospace and Agricultural Implement Workers 
of America, UAW, AFL-CIO, Petitioner. " 


These are official Board documents which are part of the 
Regional Office case files and as such, are covered by Section 
102. 118 of the Board's Rules and Regulations which prohibits dis- 
closure of official information except where permitted by the 
General Counsel if he has control of the document or official or 
the Board if it has control. Since neither the Board or the 
General Counsel has granted the requisite permission to disclose 
the information under Section 102. 118 of the Board's Rules and 
Regulations deponent is precluded from divulging the subpoenaed 
infor mation. 


Signed Wm. Little 
Subscribed and sworn to before me this 21st 
day of February, 1966, at Indianapolis, Indiana: 


/s/ Milford Limesand 
Attorney 

National Labor Relations Board 
Sixth Floor, ISTA Center 

150 West Market Street 
Indianapolis, 4, Indiana 


—————— TY 
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SUBPOENA DUCES TECUM 
UNITED STATES OF AMERICA 


National Labor Relations Board 
To William T. Little, Director, Region 25 


National Labor Relations Board, 150 W. Market St., _ 


Indianapolis, Indiana 46204 


ee ee) eS eee 


Request therefor having been duly made by | 


Kenneth C. McGuiness 


eee ean ne 


whose address is 1750 Pennsylvania Ave., Washington, D. C. 2006, 


Street ity ta 
| 


YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAL 
BEFORE a Trial Examiner of the National Labor Re- 


Pa mc Dt _ce a s SS 


lations Board, at such time, place, and date as a hearing may 


be scheduled, and held, in National Labor Relations Board Case 
0. 20= = 


testify in the Matter of Case No. 25-CA-2377 


And you are hereby required to bring with you and produce 
at said time and place the following books, records, correspondence, 
and documents: 


All files, documents, reports, memoranda, affidavits, notes, 


Dee en 


correspondence, and records pertaining to the investigation, or 


investigations, conducted by the Regional Director, or his repre- 
sentatives, prior to the hearing on the Petition for Election | 


SentaUves, prior oe nm 


and following the filing of the Employer's Objections to the 
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Election in National Labor Relations Board Case No. 25-RC-2670, 
involving Ex-Cell-O Corporation, Employer, and International 
Union, United Automobile, Aerospace and Agricultural Implement 
Workers of America, UAW, AFL-CIO, Petitioner. 
B- 62810 In testimony whereof, the seal of the National 
Labor Relations Board is affixed hereto, and the 
[Emblem] undersigned, a member of said National Labor 
Relations Board, has hereunder set his hand 
and authorized the issuance hereof. 


Issued at Indianapolis, Indiana 


this 8th day of February _, 19 66 
/s/ Howard Jenkins, Jr. 


NOTICE TO WITNESS. --Witness fees for attendance, sub- 
sistence, and mileage, under this subpoena are payable by the 
party at whose request the witness is subpoenaed. A witness 
appearing at the request of the General Cousel of the National 
Labor Relations Board shall submit this subpoena with the voucher 


when claiming reimbursement. 


[Copy] 


[CERTIFICATE OF SERVICE] 
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GENERAL COUNSEL'S EXHIBIT NO. 2(e) 


Case No. 25-CA-2377 


[CERTIFICATE OF SERVICE] 


RESPONSE TO PETITION | 
TO REVOKE SUBPOENA DUCES TECUM | 


Comes now EX-CELL-O CORPORATION, by its attorneys, in 
response to a Petition to Revoke Subpoena Duces Tecum B- 62810 
filed with himself by the Regional Director of the National Labor 
Relations Board's Twenty-Fifth Region, which Petition to Revoke 
was in turn referred by the Regional Director to an NLRB Trial 
Examiner for ruling, and urges that the said Petition to Revoke 
be denied. In support thereof, Ex-Cell-O Corporation, herein- 
after called the "Respondent, " shows the following: | 


1, As set forth in Respondent's Supplementary Response 
to Order to Show Cause, which Supplementary Response was filed 
with the Trial Examiner on February 14, 1966, Respondent, on 
that date: (a) requested the Honorable Arnold Ordman, General 
Counsel of the National Labor Relations Board, to authorize the 
Regional Director to comply with a previously: made request that 
he furnish Respondent with a copy of all reports of the investigation, 
or investigations, in Case No. 25-RC-2670 not theretofore made a 
part of the record in Case No. 25-CA-2377; and (b) informed the 
Regional Director that the said request for authorization was 
being made of the General Counsel. The reports for which | the 
General Counsel's authorization was requested are the reports and 


documents that are referred to in subpoena duces tecum B-62810 


which was served on the Regional Director. 
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When, on February 21, 1966, the Regional Director filed 
the subject Petition to Revoke, the General Counsel had not as yet 


replied to Respondent's authorization request. 1/ Consequently, 


whether the General Counsel would, or would not, grant such re- 
quest was not known to the Regional Director when he filed with 
himself the Petition to Revoke. Accordingly, the Regional 
Director's statement that he had not been granted the consent 
necessary for him to testify under Section 102. 118 of the Board's 
Rules and Regulations is somewhat misleading; the Regional 
Director's reliance upon Section 102. 118 of the Rules and Regu- 
lations is misplaced; and, to the extent that it relied on the said 
Section 102.118, the Petition to Revoke was prematurely filed. 


2. Neither the fact of the General Counsel's nonauthoriza- 
tion nor the specific requirement of Section 102. 118 of the Board's 
Rules and Regulations that such authorization be procured provides 
a legal basis for the Regional Director's refusal to honor the sub- 
poena duces tecum with which he was served. N.L.R.B. v. 
Capitol Fish Co., 294 F. 2d 868 (C.A. 5); General Engineering, 
Inc., v. N.L.R.B., 341 F. 2d 367, 374-375 (C.A. 9). See also 
U.S. v. Reynolds, 345 U.S. 1; Mitchell v. Roma, 269 F- 2d 
633 (C.A. 3). As the Fifth Circuit said in the Capitol Fish case, 
294 F. 2d at 876: 


It is against all concepts of impartial justice for the trial 
examiner to assume that the Board, through its regulations, 
or the General Counsel, by virtue of his office, is the final 
arbiter to decide whether a Board attorney should testify. 


\ 
y By letter to Respondent dated February 25, 1966, the General 


Counsel denied Respondent's authorization request, and thus 
placed his imprimatur on the Regional Director's prescience. 
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Responsibility for deciding the question of privilege properly 
lies in an impartial, independent judiciary--not in the party 
claiming the privilege and not in a party litigant. | 


3. There is no merit in the Regional Director's contention 
that the subpoena duces tecum does not describe with sufficient 
particularity the evidence whose production is required, and is too 
broad. : 
a. It is evident from the fact of the subpoena itself 
that the matter which is sought to be adduced is particularized in 
explicit detail, to-wit: all files, documents, reports, memoranda, 
affidavits, notes, correspondence and records pertaining to the 
investigation, or investigations, conducted by the Regional Direc- 
tor in Case No. 25-RC-2670. In view of such pointed description, 
to say that the subpoena lacks particularity is absurd. | 

b. The breadth and inclusiveness of the subpoena 
are justified by the purposes Respondent seeks to achieve thereby. 


As set forth in Respondent's Response and Supplementary Response 


to Order to Show Cause, which Responses are incorporated herein 


by reference, the subject subpoena was served upon the Regional 
Director to compel him to produce and reveal the "record of 
investigation" he conducted in the representation proceeding under- 
lying the unfair labor practice complaint pending against Respondent. 
The materials subpoenaed were intended to be coextensive with 
that "record of investigation. "" Accordingly, as Respondent, under 
the Act, has a right to see and have introduced into evidence that 
"record of investigation, " and the Regional Director has a cor- 
relative statutory duty to product it and have it introduced, it 
necessarily follows that the subpoena's scope is unassailable. 

4, The Regional Director's argument that Section 9(¢) 
has no applicability until Circuit Court review or enforcement pro- 
ceedings are commenced, plainly lacks merit. Toso construe 
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the statute would deprive a respondent of an opportunity to examine 
and rely upon the "record of investigation” while the unfair labor 
practice proceeding was pending before the Board. Stated other- 
wise, and considering the fact that Section 10(e) precludes a 
respondent from raising in the Circuit Court matters not previously 
urged before the Board, the Regional Director's construction would 
convert the subject language of 9(d) into a meaningless procedural 
requirement included in the statute for form's sake alone. 
Moreover, Kearney & Trecker Corp. v. N.L.R.B., 209 F. 
2d 782 (C. A. 7), relied upon by the Regional Director, is clearly 
distinguisable. For in Kearney & Trecker, the respondent- 
employer contended that the Board abused its discretion by pro- 
ceeding to an election in the absence of a substantial showing of 
interest on the part of the union, and, to support that contention, 
was seeking the production of records bearing on the Board's in- 
vestigation of that showing of interest. Thus, the general issue 


presented in Kearney & Trecker was whether the term "record 
of investigation” in Section 9(d) of the Act has reference to what 
transpires before the Board, its agents, and employees after the 


filing of a petition and prior to the deter mination to provide for a 
pre-election hearing--i.e. during the course of the Board's pre- 
liminary investigation to determine whether under Section 9(c)(1) 
there is "reasonable cause to believe" that a question concerning 
representation exists which warrants the holding of such a hearing; 
and the precise issue in that case was whether the term "record 

of investigation" includes records and documents pertaining to a 
union's showing of interest. The Court's conclusion in Kearney 

& Trecker pertaining to the privileged status of Board showing of 
interest records was predicated upon its conclusion that the matter 
involved not a question of "statutory purpose, "but only a "state- 
ment of [Board] policy or suggested procedure." 209 F. 2d at 787. 
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Here, by contrast with Kearney & Trecker, Respondent 
has raised, in answer to the unfair labor practice complaint, no 
issue involving the union's showing of interest or involving al 
matter that occurred at the pre-election phase of the representation 
proceeding; it has instead raised as a defense a matter pertaining 
to the post-election, objections stage of that proceeding, the 
ultimate disposition of which by the Board was colored, if not i in- . 
fluenced, by the actions of the Regional Director and the employees 
whom he supervises (see pp. 7-8, infra). Clearly, unlike the 
situation in Kearney & Trecker, Respondent is asserting a matter 
going to the heart of substantive rights and procedural due process. 

Nor is there any merit in the Regional-Director's argument 
that the “record of investigation" should have been subpoenaed at the 
objections stage of the representation proceeding. Plainly, | _the 
language of Section 9(d) in question has applicability, not at the 
representation stage, but rather at the complaint and review or 
enforcement stages of Board proceedings. 

5. The Regional Director's statement that the reports 
and other materials referred to in the subpoena duces tecum are 
privileged as "confidential materials. . . between attorney and 
client" not only lacks validity, but constitutes a somewhat unusual, 
if not shocking, admission. 

Who, it may be pointedly asked, is the "elient" who thus 
invokes the attorney-client privilege? Surely the Eo gereS Direc- 


tor cannot think of himself or Respondent as such a client. | 
Lest in fact the Regional Director does harbor the delusion that 
Respondent so qualifies, Respondent states here and now that it 


hereby waives whatever privilege the Regional Director may have 
invoked on its behalf. In view, however, of the issues involved in 
the Regional Director's representation investignton--particular 
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those at the objections stage--the likelihood is that the Regional 
Director deems the Union, or the Union's representatives, or, 
perhaps, Respondent's employees, as the "clients" in question. 
If that be so, it is elementary that the privilege is theirs to claim, 
and not the Regional Director's. 

Moreover, the notion that the Union, or the Union's repre- 


sentatives, or even Respondent's employees, are the Regional 


Director's clients is a strange concept indeed. For the Board, we 
have been told repeatedly, acts to protect and enforce, not private 
rights, but public rights. As the Supreme Court said in National 
Licorice Co. v. N.L.R.B., 309 U.S. 350, 362-363: 


The proceeding authorized to be taken by the Board under the 
National Labor Relations Act is not for the adjudication of 
private rights... . The Board acts in a public capacity 

to give effect to the declared public policy of the Act to 
eliminate and prevent obstructions to interstate commerce 


See also Amalgamated Utility Workers (C.1. QO.) v. Consolidated 
Edison Co. of New York, et al., 309 U.S. 261, 165; Phelps Dodge 
Corp. v. National Labor Relations Board, 313 U.S. 177, 193-194; 
National Labor Relations Board v. Fant Milling Co., 360 U.S. 
301, 307-308. ; 

That the Regional Director could regard "private" persons 
as "clients" serves to bring into sharp focus the reasons why 
Respondent is contesting the Board's certification of the Union, 
why it has invited the unfair labor practice complaint against 
itself, and why, in defense to that complaint, Respondent seeks 
to have placed in evidence records and documents in the Regional 
Director's files. For the Respondent's position essentially is 
that: (1) the Union's material misrepresentations of fact prevented 
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the employees from making a free choice; and (2) the Board ‘was 
in no small part misled by the Regional Director and the Regional 
Director's employees in validating the Union's conduct. Thus the 
Regional Director initially overruled Respondent's objections on 
the basis of a secret, ex parte, investigation. True, the Board, 
when Respondent protested, directed a hearing. But the hearing 
was conducted by an employee attached to the Twenty-Fifth Region 
who normally works under the direction and supervision of the 
Regional Director; after the hearing, that employee issued a 
Report in which he made factual and credibility findings adverse to 
Respondent. It was the latter Report which was subsequently 
adopted by the Board without benefit of independent investigation or 
credibility determinations by any Board agent not subject to the 
authority of the aforesaid Regional Director. Moreover, at the 
hearing a Regional Office Attorney, ‘ostensibly performing the 
function of causing facts revealed by the Regional Director's in- 
vestigation to be made a matter of record, in fact did nothing 

of the sort, but instead took action obviously supporting the: Regional 
Director's previously announced position. In short, while the 
ultimate certification was the Board's, the Regional Director and 


his employees effectively accomplished the overruling of eee 


ent's objections. 

In these circumstances, Respondent submits that the Regional 
Director should not be allowed to resist the subpoena on the faulty 
ground that he is protecting a "client's" privilege. | 

6. The Regional Director's argument that the reports and 
records Respondent has subpoenaed are privileged as documents 
pertaining to the Board's decisional process, is without merit. 

See N.L.R.B. v. Capitol Fish Co., 294 F. 2d 868 (C. A. 5), and 
other cases cited at Point "2" herein. 
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/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 


1750 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 


Of Counsel: 

VEDDER, PRICE, KAUFMAN, KAMMHOLZ & McGUINESS 
1750 Pennsylvania Avenue, N.W. 

Washington, D.C. 20006 


Filed: March 4, 1966 


LS 


Case No. 25-CA-2377 


REQUEST FOR ORAL ARGUMENT 


In view of the transcendent importance, novelty, and com- 
plexity of the issues involved, EX-CELL-O CORPORATION hereby 
requests that it be granted permission to argue orally before the 
Trial Examiner in support of its oppositions to the General Counsel's 
Motion to Strike Portions of Respondent's Answer and Motion for 
Summary Judgment, and to the Regional Director's Petition to 
Revoke Subpoena Duces Tecum B-62810. 


/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 
1750 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
Of Coursel: 


VEDDER, PRICE, KAUFMAN, KAMMHOLZ & McGUINESS 
1750 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Filed: March 4, 1966 


TS 
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GENERAL COUNSEL'S EXHIBIT NO. 2(f) 
Case No. 25-CA-2377 


REPLY TO RESPONDENT'S RESPONSE 
PETITION TO REV! EN 
U' TECUM 
Without unduly hindering the Trial Examiner with extended 
argument, two inaccuracies in Respondent's Response to the | 
Petition to Revoke Subpoena Duces Tecum in the above cats 


matter are observed: 


1. The subpoena is broad enough to cover any legal | 
opinion advice or information the Regional Director may have 
received from any attorney or member of his staff. It | 


is the Regional Director's privilege to claim such SE: 


under the lawyer client privilege. 
2. At no time did the undersigned Regional Director over 
rule Respondent's Objections (concededly, an Acting Regional 
Director so recommended). | 


Respectfully submitted, 


/s/ Milford R. Limesand 
Counsel for General Counsel | 
National Labor Relations Board 
Twenty-fifth Region 
Sixth-floor, ISTA center 

150 West Market Street 
Indianapolis, Indiana 


Dated at Indianapolis, Indiana this 
8th day of March, 1966. 
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GENERAL COUNSEL'S EXHIBIT NO, 3 


Case No. 25-RC-2670 


REQUEST FOR REVIEW OF ACTING REGIONAL 
DIRECTOR'S SUPPLEMENTAL DECISION AND 
CERTIFICATION OF REPRESENTATIVE 


KENNETH C. McGUINESS 
1815 H Street, N. W. 
Washington, D.C. 


JOHN S. GANNON 
1200 Oakman Boulevard 
Detroit 32, Michigan 


Attorneys for EX-CELL-O 
Corporation 


Of Counsel: 
VEDDER, PRICE, KAUFMAN & KAMMHOLZ 


1815 H Street, N.W. 
Washington, D.C. 


EH 


L 


Ol. 


STATEMENT OF THE CASE 


BASES FOR REQUESTING REVIEW 


A. Asubstantial question of law or policy is 
raised because of the Acting Regionat Director's 
departure from officially reported Board prec- 
edence as set forth in Hollywood Ceramics 


Company, 140 NURB 221.....----- 3 


1. 


Hollywood Ceramics requires that an elec- 
tion be set aside where there has been a 
substantial departure from truth, ata 
time which prevents an effective reply, 
and a significant impact on the election 
may reasonably be expected 


The Union's statements that Ex-Cell-O 
workers had suffered a loss of 14¢ per 

hour and that, in substance, new employees 
have been hired to replace female employees 
on layoff and the Company intends to re- 
place all female employees with male em- 
ployees are misrepresentations and involve 
a substantial departure from truth. 6 


Misrepresentations as to a comparative wage 
loss and to a replacement policy which al- 
legedly discriminated against women could 
reasonably be expected to have a signifi- 
cent impact on the election 8 


The Acting Regional Director failed to apply 
the foregoing tests and, instead, viewed | 
the case as one turning on the special know- 
ledge of those involved...------ 9° 
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The authorities cited by the Acting Regional 
Director do not support his conclusions . 12 


A misrepresentation is not excused merely 
because it is attributed to employees of 
Employer by the Union 


The Acting Regional Director's finding that 
the Union's campaign letters of August 19 
and 26, 1964, raised the matter of cost-of- 
living increases and questioned whether 
Employer's policy was to replace women 
with men is erroneous 


The facts of this case constitute objec- 
tionable misrepresentation within the 
‘meaning of established precedent in the 
Court of Appeals for the Seventh Circuit, 
‘the circuit wherein Employer's plant is 
located. ... 


The Acting Regional Director's Application 
N 


uperior Wo roducts, Inc., 
80, to employer's Objections Zand 5 raises 
@ substantial question of law or policy be- 
cause of the departure from Officially 
reported Board precedent, or, in the alterna- 
tive, there are competing reasons for recon- 
Sideration of an important Board rule or 
POLicy. see eee eee eee etter eee soe 


1. Superior Wood Products does not hold 
that a union threat to cause a major 
customer to cease doing business with 
an employer, whose employees the union 
seeks to represent, is per se conduct 
which does not interfere with employee 
freedom of choice 
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Not all of the facts uncovered in the 
investigation of Employer's objections 

have been disclosed, and those facts 

set forth in the Decision show that, at 

a minimum, there is a conflict as to 

whether the Union made statements about 
persuading its members at Pratt & Whitney: 
not to handle the Employer's product. . 21 


In the event Superior Wood Products is 
read as validating union threats that a 

major customer would cease doing bus- 

ness with the employer in the event the 

union lost the election, there are com- 
pelling reasons for reconsideration of 
such arule or policy.........- sac 22 


III.CONCLUSION ....---eeeeeeeecrrcccccs 


HEH 


558 


REQUEST FOR REVIEW OF ACTING REGIONAL 
DIRECTOR'S SUPPLEMENTAL DECISION AND 
CERTIFICATION OF REPRESENTATIVE 
The above-named employer, Ex-Cell-O Corporation, re- 
spectfully requests that the Supplemental Decision and Certification 
of Representative issued by the Acting Regional Director in the 
above-entitled matter be reviewed by the Board. 


I. STATEMENT OF THE CASE 


Pursuant to a Decision and Direction of Election issued by 
the Regional Director, Twenty-Fifth Region, an election was 
conducted October 22, 1964, among certain employees of Ex-Cell-O 
Corporation (hereinafter referred to as "Employer") at the Em- 
ployer'’s Elwood, Indiana, plant, including both employees currently 
working and a large number on layoff status, to determine whether 
those employees desired to be represented by the Petitioner, Inter- 
national Union, UAW, AFL-CIO (hereinafter referred to as "Union") 
for purposes of collective bargaining. 

At the conclusion of the election a Tally of Ballots was 
issued which showed that of approximately 208 eligible voters, 
195 valid votes were counted, of which 102 votes were cast for the 
Union and 93 votes against. Of the 208 eligible voters, 39 were 
laid-off employees. 

On October 29, 1964, the Employer filed timely Objections 
to Conduct Affecting the Results of the Election. The Employer's 
Objections stated: 


The Petitioner, by his conduct prior to the election, inter- 


ferred with the free choice of the employees by a series of 


illegal actions. 
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1) The Petitioner mailed a newsletter to the homes of 
laid-off and active employees just prior to the election that 
substantially misrepresented the Company's application of 
its long standing policy of recall of laid-off employees. The 
Petitioner, through its agents working in the plant, was in 
an authoritative position to know the facts relating to the 
application of that policy. The employer did not have the 
opportunity to effectively reply and correct the inaccurate 
and misleading statements of the Petitioner because of the 
proximity of the date and time of the election. The laid-off 
employees had no independent means of knowing the truth 

of the misrepresented facts. Because of the voting eligibility 
of laid-off employees and the well-known interest of laid- 
off employees in returning to work, this misrepresentation 
may reasonably be expected to have had a significant impact 
on the election and did amount to campaign trickery calcu- 
lated to deceive. | 

2) Agents and representatives of the Petitioner made 
threatening, coercive and false statements to working and 
laid-off employees which caused fear and doubt and pre- 
vented the exercise of free choice in the election of their 
bargaining representative. | 

3) The Petitioner, through its agents and representa- 
tives, engaged in pre-election campaign conduct that re- 
strained and coerced employees in their free election 

deter mination. | 


An ex parte investigation of the issues raised by the Objec- 
tions was conducted by the Regional Office under the direction 
and supervision of the Acting Regional Director. Without a hear- 


ing, the Objections were overruled, and a Supplemental Decision 
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and Certification of Representative (Ex. A) was issued by the 
Acting Regional Director on December 29, 1964. 


Il. BASES FOR REQUESTING REVIEW 


A substantial question of law or policy is raised because 

of the Acting Regional Director's departure from officially 
reported Board precedent as set forth in Hollywood Ceramics 
Company, 140 NLRB 221. 


ey ee 


Employer's Objection No. 1 alleges a substantial misrepre- 


sentation, within the meaning of the Hollywood Ceramics rule, by 


reason of an undated newsletter issued by the Union. (Attachment 
A to Supplemental Decision. ) 

The Acting Regional Director found the newsletter 'was 
mailed by Petitioner on October 19, 1964, to all eligible employ- 
ees, and received by them on October 20 and 21, and was in 
Employer's possession by about 10:30 A.M., October 21, 1964." 
(Supp. Dec., p. 2.) Infact, Employer did not hear of the letter 
until about 11:00 a.m., October 21, 1964, and, in any event, 
not until less than 24 hours prior to the election which commenced 
at 9:00 a.m., October 22, 1964 (Ex. B., No. 1). 

In describing the meeting held on Sunday, October 18, 

1964, the newsletter said: 


. . . Avery interesting subject was raised by the workers, 
it was stated by some of the workers that since the Company 
discontinued the cost-of-living wage increases and manipu- 
lated the annual improvement factor AIF wage increases, 
XLOworkers have suffered a loss of 14¢ per hour... To 
put it another way, it costs XLO workers a great deal in 
wages not to belong to the Union! (This would not happen in 
a Union shop. ) 
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Purporting to answer a question about the Company's inten- 
tion with respect to seniority rights of the 39 laid-off workers, 
the same newsletter said: 


. Several new employees have recently been hired while 


40 or more female employees are still on layoff. Some of 
the jobs were formerly performed by women. Is it the Com- 
pany's intention to eventually replace all female employees 
with male employees. I have known other non-Union em- 
ployers to do just that. 


For reasons set forth more fully below, the quoted 
portions of the newsletter constitute false and misleading state- 
ments which require that the election be set aside, particularly 
in the context of the time at which the statements were made and 
the large numbers of laid-off employees who received the letter. 


1, Hollywood Ceramics requires that an election pe. 
set aside where there has been a Substantial departure from tru th, 
at a time which prevents an effective re and a Sl icant — 


impact on the election may reasonably be expected. 
Although the Acting Regional Director cites Hollywood 

Ceramics Company, 140 NLRB 221, 224, 51 LRRM 1600, he | 

neither acknowledges its importance in stating the Board's rule 
on misrepresentation nor applies it to the facts of this case. In 
Hollywood Ceramics, the Board, carefully noting that it was | 
restating the rule to clarify the proper guidelines to be applied, 
said: : 

We believe that an election should be set aside 

only where there has been a misrepresentation or other | 
similar campaign trickery, which involves a substantial de- 
parture from the truth, at a time which prevents the other 
party or parties from making an effective reply, so that 
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the misrepresentation, whether deliberate or not, may 
reasonably be expected to have a significant impact on 
the election. 


It is more significant that Hollywood Ceramics makes special 
reference to the time of the misrepresentation, referring to 
‘a time which prevents the other party or parties from making an 
effective reply." This is a natural development of the observation 
of the Board in Trane Co., 137 NLRB 1962, 50 LRRM 1434, where 
it noted "an increasing tendency" for companies and unions to 
time their propaganda blasts so close to elections that the other 
side has little chance to respond. It warned that the Board would 
"examine such literature with special care to prevent victimiza- 
tion of employees. " 

The Board, in effect, announced several provisos to the 
rule quoted above, saying that mere ambiguities, extravagant 
promises, derogatory statements about the other party, and minor 
distortions of some facts would not cause the election to be set 
aside. Moreover, it indicated misrepresentations, though sub- 
stantial, would be ignored unless the statement was likely to 
have a real impact, or it was so extreme as to put the employees 


on notice of its lack of truth, or that the employees possessed in- 
dividual knowledge with which to evaluate the statements. Of 
these provisos, only employee knowledge has significance here 


and that solely because the Director's conclusions were erroneously 
based primarily on such knowledge. This point is discussed 
below. 


2. The Union's statements that Ex-Cell-O workers had 
suffered a loss of 14¢ per hour; and that, in substance, new 


employees have been hired to replace female employees on 
layoff, an e Company intends to replace emale employees 
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with male employees are misrepresentations and involve a sub- 
Stantial departure from truth. v 


The Company had neither discontinued cost-of-living wage 
increases nor manipulated the annual improvement factor wage 
increases. The latter factor had been discontinued in 1957. The 
cost-of-living policy at Elwood was revised in 1962 to provide for 
consideration of cost-of-living allowance in the annual wage review 
rather than on a quarterly basis. Thereafter, the annual increases 
totalling 14¢ to 18¢ during the period 1962 to 1964 were due, in 
part, to cost-of-living allowance considerations as reflected in 
Company surveys of competitors’ and area industry wage rates. 
(Ex. B, No. 2). The Acting Regional Director's assertion that "it 
is undisputed" that the cost-of-living increases were in fact dis- 
continued is therefore plainly inaccurate and is unsupported by 
any evidence cited in the Supplemental Decision or disclosed to 
Employer. 

Moreover, it is not true that Elwood employees lost 14¢ | 
per hour on the basis of a comparison with union shops, as set 
forth in paragraph 2 of the newsletter. Thus, employees wage 
increases at Excello, Elwood, are comparable to those at the | 


| eRe as 

= As is shown by the discussion in this section, the Acting 
Regional Director's decision on substantial factual issues 
in connection with Objection 1 are erroneous and consti- 
tute a proper ground for granting this request for review. 
Certainly there is at least a conflict as to his findings, 
of fact, which are fully explained throughout the discussion 
herein of Objection 1, which cannot be resolved without a 
hearing. The arguments set forth in B-2 are applicable! 
with respect to the findings on Objection’1. | 
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Ex-Cell-O plant in Lima, Ohio, where the same product is manu- 
factured--jet engine blades--and where the employees are repre- 
sented by the UAW, the Petitioner herein. Wage increases over 
a similar period at Ex-Cell-O, Lima, amounted toa difference 

of plus 1¢ per hour, not 14¢ per hour as alleged by the Union. 
(Ex. B, No. 3). 

The newsletter’s assertion that new employees have been 
hired to replace female employees on layoff is likewise errone- 
ous. That this was the message intended to be conveyed by the 
newsletter is plain when the language pertaining to layoffs, quoted 
above, is readin context. The Acting Regional Director's finding 
that ". . . to some degree and in certain manner men were being 
used on jobs which women had performed . . ." (Supp. Dec., p. 3), 
whether accurate or not, fails to speak to the issue raised by the 
newsletter. The fact is that none of the jobs for which the new 
employees were hired were formerly performed by women. (Ex. 


B, No. 4.) Nor does Employer have any intention of replacing all 
female employees with male employees, as asserted by the Union. 


3. FF Aen ne ng Ee aa Eaploe 
immediately before the election, the Union prevented Employer 
from making anyreply whatsoever. = = —~—~CS~s«<‘i:CS~w™S 

The newsletter was mailed on October 19, 1964, and received 
October 20 and 21, according to the Acting Regional Director. 
(Supp. Dec., p. 2.) He also found that Employer did not hear of 
the contents of the letter until about 10:30 a.m., October 21, less 
than 24 hours before the balloting commenced. Moreover, the 
newsletter was mailed to all eligible employees, including some 
39 female employees on layoff status. Many of them lived some 
distance from the plant, had no access to the plant, and had no 
contact with plant personnel. (Ex. B, No. 5.) 


565 
| 
It is apparent from the foregoing recital of facts that not 
only was Employer prevented from making an effective reply to 
the Union's misrepresentations, but all practical opportunity to 
reply was eliminated. Thus Employer could not lawfully call the 
employees at work into a meeting because of the 24-hour rule. 
(Peerless Plywood Co., 107 NLRB 427). Certainly any attempt 
on the eve of the election to interview employees at work individually 
would have been suspect. Particularly significant was the fact 


that one of the misrepresentations dealt with female employees on 
layoff. There was insufficient time to send them a letter and per- 
sonal visits at their homes, even if possible, would have been 
improper. (The Hurley Co., Inc., 130 NLRB 282) 


4, Misrepresentations as ‘to a comparative wage loss 
and to a replacement polic ch allege iscriminate 
against women could reasonably be ampocbad to have a signifi- 


cant impact on the election. 

The result of the election turned: on the votes of only five 
individuals, the Union winning by a margin of 102 to 93. There 
were 39 employees on a layoff status. All were women (Ex. B, 

No. 5). Assertions by the Union that new employees have been 
hired while these women remained on layoff, together with the clear 
implication that the Company intended to replace all female em- 
ployees, were bound to have a substantial impact on women await- 
ing an opportunity to return to work and, because of the timing, 
obviously unable to verify the Union's statements. Moreover, the 
misrepresentations on the subject of layoffs were deliberate. 

Had Employer had an opportunity todo soina hearing, it would 
have shown that the Union knew the status of newly hired employees 
and that none were hired to perform jobs held by women. (Ex. 

B, No. 6.) | 
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The assertion that the employees had suffered a 14¢ per 
hour wage loss which would not have happened in a union shop 
could likewise reasonably be expected to have an impact on at 
least five employees, and probably on many more. 14¢ per hour 
was nearly equivalent to the average annual increases received by 
the employees. A wage loss, charged to handling of cost-of- 
living increases and manipulation of improvement factors, stated 
in terms of a comparison to union shops, must, at a minimum, 
confuse the average employee, particularly when presented by a 
Union widely known to be a leader in negotiating cost-of-living and 


annual improvement factor clauses in contracts. 

5. The Acting Regional Director failed to apply the 
foregoing testis and, instead, viewed the case as one turning on 
the special knowledge of those involved. 

The Acting Regional Director stated: 


As can be seen from the letter, the matters therein 
to which Employer objects are not within the special know- 
ledge of Petitioner, and employees would have no reason 
to believe that Petitioner had such knowledge, rather em- 
ployees and Employer would both have knowledge of these 
matters, hence employees could evaluate the statements in 
the letter. (Supp. Dec., p. 2.) 


In the Hollywood Ceramics case, the Board said: 


. . » even when a misrepresentation is shown to 
have been substantial, the Board may still refuse to set 
aside the election if it finds upon consideration of all the 
circumstances that the statement would not be likely to have 
had a real impact on the election. For example. . . the 
Board may find that the employees possessed independent 
knowledge with which to evaluate the statements. (140 
NLRB 224.) 
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In this same case, the Board stated the circumstances under which 
"added significance" may be attached to a statement by one of the 
parties. Inn. 10, citing Allis-Chalmers Mfg. Co., 117 NLRB 
744; 39 LRRM 1317 and Hook Drugs, Inc., 119 NLRB 1502; 41 
LRRM 1351, the Board pointed out "one factor which the Board 
will consider is whether the party making the statement had inti- 
mate knowledge of the subject matter, so that the employees | 
sought to be persuaded may be expected to attach added significance 
to its assertion. " | 

The Union was in an authoritative position to know the truth 
of its assertions. Its announced representatives were active em- 
ployees. All active employees have firsthand knowledge of jobs 
into which new employees are hired through the seniority lists posted 
in the shop. Employees on layoff did not have access to these 
boards. (Ex. b, No. 5 and 6) | 


Moreover, the Union's earlier communications to laid-off 
employees established its authoritative knowledge of internal | 
plant developments. In a newsletter mailed after September 3, 
1964, three active employees were named as union representa 


tives. The same employees called on laid-off employees at their 
homes. In the letter of September 3, 1964, the Union International 
Representative said "we" will keep "you" informed on all issues 

in the future. (Ex. B, No. 7) A reasonable construction of the 
word "we" would include the employees named in that newsletter 
along with the International Representative. On August 26, 1964, 
the Union stated it was in contact with Ex-Cell-O workers regard- 
ing problems existing in the plant, and it reported specific num- 
bers of Ex-Cell-O workers eligible for recall. (Ex. B, No. 8) 

As is apparent from the foregoing discussion, the Acting 

Regional Director's conclusion, quoted above, is plainly erroneous. 
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The petitioning Union, not the employees, had special knowledge 
of the circumstances here. Its representatives were active 
employees who knew the jobs into which new employees were 
hired. The 39 employees on layoff did not have this information. 
The Union knew the number of workers eligible for recall. The 
employees on layoff neither knew these numbers nor who had 
been recalled. 

Despite the great significance of employee layoff status 
on this issue, the Acting Regional Director did not even mention 
the fact that any employees were on layoff and ignored completely 
the important point that the votes of only five of these individuals 
would have changed the outcome of the election. 

With respect to special knowledge on the 14¢ wage loss 
statements, Strickland, who signed the newsletters, could be ex- 
pected, as UAW International Representative, to have authoritative 
knowledge of wage adjustments in union shops and an accurate 
understanding of cost-of-living increases and annual improvement 
factors. On the other hand, neither laid-off nor active employees 
had independent knowledge of such matters and could not intependently 
evaluate the facts of the alleged 14¢ loss which "would not happen 
in a Union shop" as alleged by the Union. 

From the foregoing, Employer. respectfully submits that it 
was the Union which possessed the "special knowledge" and that 
the employees were without adequate means, particularly in the 
absence of an opportunity for Employer to reply, with which to 
evaluate the Union's statements. 


6. The authorities cited by the Acting Regional Director 
do not support his conclusions. 


In support of his conclusions that the propriety of the Union's 
newsletter turned on the lack of special knowledge of the Union 
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and that the employees could evaluate the statements in the letter, 
the Acting Regional Director cited seven Board decisions. 

The first of these is Hollywood Ceramics, supra, which, 
for the reasons explained above, was neither followed nor | 
properly used as a precedent. Of the other cases cited, neither 
Kresge-Newark, Inc., 112 NLRB 869, nor Machinery Overhaul! 
Inc., 115 NLRB 1787, is in point. No question of "election eve” 
statements was considered in either case. 

Dallas City Packing Co., 116 NLRB 1609, involved a 
pamphlet issued by the union on election day, in answer to an 
employer-letter, but, unlike the instant case, the Board found 
that the statements were neither basically false nor fraudulent. 
The principal issue turned on a union allegation of disparity be- 
tween the employer's wages and those at a union-organized plant, 
and the Board found the difference to be even greater than the » 
union alleged. 

Hook Drugs, Inc., 119 NLRB 1502 and Sam Belz Upholstered 
Products Co., Inc., 138 NLRB 433, both involved union state- 
ments regarding the Board's reasons for setting aside an earlier 
election, a type of propaganda not involved in this proceeding. 
Moreover, in Hook Drugs, the union leaflet was known to the 
employer some five days before the election and the employer did 
nothing to refute it. In the Sam Belz case the Director likewise 
found the employer had ample opportunity after receipt of the 
union's leaflet to refute any statements made therein. 

Both Cross Company, 123 NLRB 1503, and General Fire- 
proofing Company, 123 NLRB 830, issued some time before 


Hollywood Ceramics, supra, where the Board carefully restated 


the rule on misrepresentation. In Cross Company, the Board 
said it is only when one of the parties deliberately misstates 
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material facts which are within its special knowledge that the 
Board will set aside the election. This theory was specifically 
overruled by the Board in Hollywood Ceramics, where, inn. 8, 
it said, ". . . we hereby overrule those cases which suggest that 
the misrepresentation must have been deliberate. " 

General Fireproofing, on the other hand, does discuss the 
"special knowledge" of the union in making a statement about a 
bonus paid the plant manager and, in that instance, the Board 
decided that the employees were equally competent with the union, 
based upon their independent knowledge, to determine the truth of 
the statement. General Fireproofing must be considered in the 
context of the later Hollywood Ceramics rule but, in any event, 
the employees in the instant case were not equally competent with 
the union, nor did they have adequate independent knowledge on 
which to determine the truth of the union's statements. 


7,  Amisrepresentation is not excused merely because 
it is attributed to employees of Employer by the Union. 


The Acting Regional Director said: - 
Moreover, in the latter respect [referring to dis- 


continuance of cost-of-living] the letter shows that the 
Petitioner was accepting as valid that which was related to 


it by Employer's employees. (Supp. Dec., p. 3.) 


The newsletter led into the 14¢ loss assertion by stating, "A 
very interesting subject was raised by the workers, it was stated 
by some of the workers that since the Company discontinued 
cost-of-living wage increases, etc." (quoted in full above). 
There is no support whatsoever in Board precedent for the 
theory that either a union or an employer can, with impunity, in 
a communication released immediately before an election, 
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misrepresent substantial facts, and, without independently check- 
ing the truth of the facts asserted, be excused by attributing the 
statements to someone else. On the contrary, by accepting as 
valid the assertions of active employees and repeating those asser- 
tions in the newsletter in question, the Petitioner made the | 
assertions its own and should be responsible for their truth or 
falsity. To hold otherwise would be to establish an obvious 
technique to circumvent the entire law of misrepresentation. For, 
in the final analysis, it is a question of whether "laboratory con- 
ditions" prevail rather than whether the statements in question 
were made initially by a party or merely repeated by it. | 


8. The Acting Regional Director's finding that the 
Union's campaign letters of : t 19 and 26, 1964, raised the 
matter of cost-of-living increases and pectin ‘whether Em- 


ployer's policy was to replace women men, is erroneous. 


As a final reason for overruling Employer's Objection No. 
1, the Acting Regional Director said: 


Moreover, Petitioner’s campaign letters dated : 
August 19 and 26, 1964, raise the matter of cost-of-living 
increases and question whether Employer's policy was ito 


replace women with men. (Supp. Dec., p. 3.) 


The August 19, 1964, letter of the Union referred to by the 
Acting Regional Director said only, "Are you missing the cost-of- 
living increases you should be receiving???" To contend that 
such a question alerts Employer to answer a contention that the 
Company's conduct caused the employees to suffer a specific 
14¢ per hour wage loss is ridiculous on its face. The August 19 
letter said nothing about manipulating the annual improvement 
factor, made no claim that the ‘Company's conduct resulted in 
monetary loss to the employees, and made no assertion that the 
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employees would have received cost-of-living increases in a union 

shop which they did not receive at Ex-Cell-O. But all of these 

points were stressed by the Union in its election eve newsletter. 
The August 26, 1964, letter referred to by the Acting 

Regional Director, speaking about female employees who had 

not been recalled, said: 


They would like to know if it is the company's 
present policy to replace women with men employees as 
jobs open up or when some present employee quits. 


There was no specific assertion, as there was in the election 

eve newsletter, that new employees had been hired to replace 
female employees on layoff. Nor was there any implication, as 
is clearly found in the newsletter in question, that a new policy 
of discriminating against women had been adopted. The Company 
answered the August 26 Union statement by an announcement that 


the Company planned to recall as many laid-off employees as 
possible in the light of business conditions. 
An isolated question early in the organizing campaign, as 


is found here, does not raise the issue in such a manner that 
Employer must anticipate that outright factual misrepresenta- 
tions will be made on election eve. The Union's final newsletter 
went much further than anything it had previously said on the 
subject and, for the first time, contained specific erroneous 
statements and implications. Employees are not protected 

from interference in exercising their free choice in an election 
if that choice depends on whether their employer correctly an- 
ticipated future union misrepresentations. The question is 
whether they could properly evaluate the Union's last minute 
misrepresentations. Under the circumstances here, particularly 
in the context of the layoff status of the employees and the timing 
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of the Union's statements, the employees were not capable of 
making the necessary evaluation. | 


9. The facts af. this case constitute objectionable mis 


Even if the applicable ie of law was that which preceded 
Hollywood Ceramics, the Acting Regional Director's decision 
is contrary to officially reported precedent and the facts of this 
case would require the finding of objectionable misrepresentation. 
The Board rule, as stated in Celanese Corporation v. .N-L.R.B., 
291 F. 2d 224 (C.A. 7), 48 LRRM 2407, was: | 


In accordance with the "wide discretion" entrusted 
to it, the Board has adopted the policy to set aside a repre- 
sentation election where it appears that (1) there has been 
a material misrepresentation of fact, (2) this misrepresenta- 
tion comes from a party who had special knowledge or was 
in an authoritative position to know the true facts, and 
(3) no other party had sufficient opportunity to correct the 

misrepresentations before the election. 


In Celanese Corporation, the court applied the rule, as mae 
and found that misrepresentations as to the source of fringe bene- 
fits were material to voting employees rather than "trivial irregu- 
larities of administrative procedure"; that the union was in an 
authoriative position to know the true facts as to benefits it | 
falsely claimed to have gained through collective bargaining; that 
the union would not have made such statements if it had not — 
believed they would influence voters; and that there was no time 
for rebuttal by the employer prior to election. The court also 
found it significant that a change of two votes would have changed 
the outcome of the election. 
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At Ex-Cell-O, Elwood, the misrepresentations in the Union's 
newsletter were material. They alleged a substantial wage loss 
for all employees and the very jobs of those on layoff status. 

The Union was in an authoritative position to know the truth, as 
the wage loss was a comparison with union plants and the Union 
had previously demonstrated its knowledge of the laid-off group. 
It obviously would not have made such statements if it had not 
believed they would influence the vote, there was no time for 


Employer rebuttal, and a change in the vote of only five persons 
out of 195 would have changed the results of the election. 


B. The Acting Regional Director's application of Superior 
Wood Products, Inc., 145 NLRB 80, to Employer's Objec- 
tions D and 6 raises a substantial question of law or policy 
because of the departure from officially reported Board 
precedent, or, in the alternative, there are compelling 
reasons for reconsideration of an important Board rule 


or policy. 

The Acting Regional Director, after reciting the facts 
relating to Objections 2 and 3, stated the issues and applicable 
law as: 


Whether or not objectionable conduct occurred on the 
occasion discussed above depends upon whether Strickland 
[the Union International Representative] told employees 
that Petitioner would induce Pratt & Whitney's employees 
to cease handling Employer's products, or whether Strick- 
land told the employees that Petitioner would seek to per~ 
suade Pratt & Whitney to adopt a policy of doing business 
only with organized businesses. If the former, objection- 
able conduct has taken place. Superior Wood Products, Inc., 
145 NLRB No. 80. If the latter, the conduct was not ob- 
jectionable. Superior Wood Products, Inc., Supra. 

(Supp. Dec., pp- 5-6. ) 
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Employer respectfully submits that the foregoing quotation 
is an oversimplification of the Board's ruling in Superior Woods 
Products, and the factual issue involved or, if not, that case is 
contrary to established precedent and the Board's basic principles 
of objectionable conduct and should be overruled. 

1. Superior Wood Products does not hold that a me 


threat to cause a major customer to cease doing business 
with an employer, whose employees the union seeks to rep- 


resent, is per se conduct which does not interfere with emp oyee 
freedom of choice. | 


It is true that Superior Wood Products holds that a Bint 
ment by a union that it might cause employees, represented by 
the same union and working for a customer of the employer, to 
refuse to handle the employer's products if they "did not join the 
union" is coercive and objectionable conduct. The Board based 
its decision on the fact that the employees could reasonably be- 
lieve that the Union was in a position to carry out its threat of a 
boycott and that since the boycott would adversely affect their 
employment opportunities, the Union's statement constituted a 
threat of loss of jobs. In rejecting the Hearing Officer's findings 
that the coercive effect of the statement was. dissipated by Em- 
ployer's assurances no harm would befall the employees if they 
voted against the Union, the Board noted that the substance of 
the Union's threat was that it would use its influence on its mem- 
bers to persuade them to cease handling Employer's products 
if it lost the election. The Board said that only the Union could 
guarantee to the employees that no such action would be taken 


and Employer's attempts to assure employees to the contrary 


were meaningless because neither the employer nor the 
customer could neutralize the effects of the threat. In other 
words, the Board said the Union threatened action not by Employer 
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but by its members employed by another employer, a circumstance 


over which neither employer had any control. It must be recog- 
nized that this latter reasoning of the Board spoke to Employer's 
attempts to dissipate the Union's statements and not to the basic 
theory of the case which was that the employees could reasonably 


believe the Union was in a position to carry out its threat of a 
boycott. 

The similarity in the fact situation in Superior Wood Pro- 
ducts and the instant case is significant. In the former, the union 
representative told employees of the employer that the union might 
cause employees of the customer to refuse to handle the employ- 
er's products. The union representative making the remarks 
was a responsible official of the union which represented the 
customer's employees. The customer was the employer's 
largest buyer, purchasing a substantial percentage of its pro- 
duct. (Ex. B, No. 9.) These facts were known to the employees 
and they could reasonably believe that the union was in a position 
to carry out its threat of a boycott. 

In the instant case, the Acting Regional Director quoted 
witnesses he had interviewed as saying that the International 
Representative of the Union said Pratt & Whitney would quit giving 
its business to Elwood if it remained a non-union plant. The Union 
already represented the Pratt & Whitney employees and that 
company purchased approximately 90 per cent of the product of the 
Elwood plant, a fact well-known to the Elwood employees. More-~- 
over, these employees knew that other unionized Ex-Cell-O plants 
manufactured the same product as Elwood and were obviously aware 
that the Pratt & Whitney business could be shifted to the unionized 
plants. (Ex. B, Nos. 3 and 9.) The power of the Union to induce 
Pratt & Whitney to shift its business to the unionized plants, an 
effort which could not be restrained under secondary boycott 
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rules, was certainly a serious threat of loss of jobs if the Elwood 
employees did not vote for the Union. 


| 

2. Not all of the facts uncovered in the investigation 
of Employer's objections have been disclosed, and those facts 
set forth in the Decision show that, at a minimum, there is a. 
conflict as to whether the Union made statements about persuad- 
ing its members at Pratt & Whitney not to handle the Employer 8 
product. 

The Acting Regional Director said: 


In view of the fact that witnesses F, G, H, I, J and 
K indicate that Strickland did not indicate that Petitioner 
would seek to persuade its members at Pratt & Whitney 
to handle employer's products and in view of the fact that 
witness K is the only witness who indicated that this was 
the thrust of what Strickland said, . . . and in the second 
affidavit in essence retracted such an assertion, it is 
found that no objectionable conduct occurred. (Supp. Dec. 5 
p. 6.) 


The affidavits relied upon by the Acting Regional Director 
were obtained in an ex parte investigation and no hearing was 


ever held to support them. Employer had no opportunity to be 
heard, to examine and cross-examine the witnesses, or to | 
produce any evidence to impeach or contradict the facts found by 
the Acting Regional Director. Moreover, itis an elementary 
principle of law that conflicts on the facts are not resolved. by 
cumulative evidence in the form of the number of affidavits on 
one side versus the number on the other. Conflicts are resolved 
by duly authorized hearings on the record with the right to 
examine and cross-examine witnesses. 

Because no hearing was held, Employer had no way of 
knowing what evidence may have been disclosed by the investigation 
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omitted from the decision. However, it is apparent from the 
excerpts quoted by the Acting Regional Director that much of the 
evidence remains undisclosed, as well as the identity of the 
witnesses on whose statements his conclusions are based. 

Thus witnesses G and H said that Pratt & Whitney would 
quit giving their business to Elwood if it remained a non-union 
plant (Supp. Dec., p. 4). According to the Acting Regional 
Director, other witnesses gave many variations of this story. 
Portions of statements quoted make it apparent that the witnesses 
were answering highly leading questions but the identity of the 
questioner is not disclosed. 

Both the failure to disclose the facts brought out in the 
investigation and the evaluation of factual matter in the decision 
demonstrate that these matters should have been aired at a hearing. 
N.L.R.B. v. O. K. Van Storage, Inc., 297 F. 2d 74 (C.A. 5). 
Also see Underwood Machinery, 80 NLRB 1264; Celanese Corpora- 
tion of America, 125 NLRB 352. 


3. In the event Superior Wood Products is read as 
validating union threats that a major customer would cease doing 
business with the employer in the event the union lost the election, 
there are compelling reasons for reconsideration of such a rule 


or policy. 


Threats of loss of employment made by a union attempting 


to organize employees have long been held to warrant setting 
aside the election. Caroline Poultry Farms, Inc., 104 NLRB 
255; 32 LRRM 1066. When a union organizer told employees 
that, "Those who do not join the union will eventually lose their 
jobs, " the statement was held to violate Section 8(b) (1) (A). 
Seamprufe, Inc., 82 NLRB No. 106, 23 LRRM 1646. The Board 
- decided such a statement was coercive because it was a threat of 
loss of employment reasonably calculated to have an effect on the 
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listener without regard to the question of the union's ability to 
carry out the threat. The significant aspect is the effect which 

the threat can be "reasonably calculated" to have on the employees, 
and this effect cannot be determined by arbitrary per se rules. As 
the Board has indicated on many occasions, all of the facts and 
circumstances must be considered to determine whether or not 

the laboratory conditions necessary for employee free choice : are 
present, 

In the instant case, statements by a responsible Union | 
representative that virtually all of Employer's business will be lost 
if the employees vote against a union is a threat to the employee" s 
job security and a clear interference with his ability to express a 
free choice in the election. Haynes Stellite Co., 136 NLRB No. 3 ~ 
In such instances, narrow distinctions on the basis of the Union's 
capacity to carry out its threat cannot be drawn. Employees | 
cannot be expected to evaluate precisely the power of a union to 
persuade a customer to shift business from one manufacturer to 
another, particularly where the union is one of the most powerful 
in the country and the shift could be to another plant of employer 
represented by the same union. In any event, the Seamprufe case 
shows the union's ability to carry out a threat is not significant. 

If the Union did not believe the threat would have an effect on the 
employees, it would not have been made. : 

The discussion in Superior Wood Products in connection 
with the employer's attempts to dissipate the threat, which might 
be read as showing Board reliance on a distinction turning on 


employer control over neutralization of the threat, cannot be 


relied upon as providing a sound basis for such a position. 

Thus the Board spoke of union-threatened action by its members 
employed by one employer to accomplish an objective in a dis- 
pute with another employer as being a circumstance over which 
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neither employer had any control. Such a statement could not 
have been meant in its literal sense by the Board as it describes 
a classic secondary boycott situation. Under secondary boycott 
rules it would be unlawful for the union to induce its members 
working for a secondary employer to force action on a primary 
employer. Either employer could obtain relief through filing a 
charge with the Board. But it would be permissible for the union 
to induce the secondary employer rather than his employees. 
Therefore it follows that the potential threat to the employees is 
much greater if the union's statements speak in terms of the 
secondary employer ceasing to do business. In any event, to 
require the employees to distinguish between a union's threat 
to induce its members and one to force action by another employer 
is to assume an expertise in labor law on the part of the employees 
which is rarely found in lawyers. 

It would be incongrous to read the Board’s opinion in Superior 
Wood Products as making such a fundamental misstatement of 


the law. Consequently, as discussed above, Employer submits 
that the significant language in that case is the Board's recognition 
that the threat of a boycott of a major customer of an employer 


is coercive and objectionable. 


I. CONCLUSION 


For the reasons stated above, Employer urges that the Sup- 
plemental Decision and Certification of Representative, issued 
by the Acting Regional Director, be rejected by the Board. 


DATED: January 25, 1965. 
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/s/ Kenneth C. McGuiness 
1815 H Street, N. W. 
Washington, D. C. 


/s/ John S.. Gannon 
1200 Oakman Boulevard 
Detroit 32, Michigan 


Attorneys for Ex-Cell-O 
Corporation 


Of Counsel: 


VEDDER, PRICE, KAUFMAN & KAMMHOLZ 
1815 H Street, N. W. 
Washington 6, D. C, 


[CERTIFICATE OF SERVICE] 


EXHIBIT B 


EXCERPTS FROM AFFIDAVITS AND OTHER MATERIALS - 
__SUBMITTED TO REGIONAL DIRECTOR BY EMPLOYER _ 
I did not see Employers Enclosure No. 10. . . untill , 
returned about 11:00 A.M., October 21, 1964. I had not 
heard of the contents of this newsletter prior to about : 
11:00 A.M. Affidavit of J. S. Guest, Plant Manager, 
December 21, 1964, Pages 1 and 2. 


The annual improvement factor was not manipulated but 
discontinued after 1957. . . With regard to cost of living 
allowance, this policy was revised in 1962 to provide for 
consideration of cost of living allowance in the annual review 
starting in January, 1962. The annual increases amounting 
to 14¢ to 18¢ from 1962 to 1964 were due to cost of living 
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allowance considerations and to protect the Company 1/3 
wage position as stated in the Employee Handbook. Cost- 
of-living allowance was not discontinued. Affidavit, E. R. 
Converse, December 21, 1964, page 3. 


L. Strickland, in his letter of August 19, 1964, referred 

to "Lima, Ohio's incentive workers average is around 
140%. Are you matching that? Are you missing cost-of- 
living increases you should be receiving?" In prior U. A.W. 
campaigns at Elwood, the Union has always referred to 
Ex-Cell-O Union plants at Lima, Ohio, as well as Fostoria. 
Both of these plants are in blade production the same pro- 
duct as Ex-Cell-O Elwood. (See U.A.W. flyers attached, 
coded oeiu #1/mal/ 12/28/61) A comparison to Ex-Cell-O 
Lima, Ohio Union contract increases over the same period 
of time shows that Union plant received a total increase of 


15¢ per hour including 6¢ per hour cost-of-living increase. 
This is a difference of 1¢ per hour and not 14¢ per hour. 

it is a lie to say Elwood employees lost 14¢ per hour. 
Affidavit, E. R. Converse, dated November 9, 1964, page 
2. 


I worked a couple of weeks at the Ex-Cell-O plant in Elwood 
during February, 1964 and was officially transferred during 
March, 1964. Since my responsibility as personnel manager 
at the Elwood Plant, I have not hired or recalled a man to 

a job formerly done by women, or to which any woman had 
recall rights. I have also talked to the two most recent 
personnel managers who said that they had not hired or 
recalled a man to a job formerly done by women, or to 
which any woman had recall rights. Affidavit, E. R. 
Converse, dated December 21, 1964, pages landi17. He 
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also stated, "None of the jobs to which new employees 
; were recently hired were formerly performed by women, me 
Affidavit dated December 21, 1964, page 1. 


At the time of the election October 22, 1964, there were 
39 employees on layoff status. All of these laid-off em- 
ployees were female. These employees do not have access 
to the plant at any time prior to recall to active working 
status, and in fact did not have access to the plant at any 
time prior to the election on October 22, 1964. Affidavit, 
E. R. Converse, November 9, 1964, page 2.. In our | 
discussions on October 21, 1964,-it was decided that laid- 
off employees were the group most affected by the union’s 
statements about women being replaced by men in the : 
newsletter just prior to the election (Employer's Enclosure 
No. 10) and that an effective reply would have to be in | 
writing and mailed to the homes of laid-off employees. : 
Laid-off employees did not have access to plant bulletin 
boards and other plant communication media prior to open 
ing of the polls on October 22, 1964. Affidavit, E. R. 
Converse, December 21, 1964, pages 11 and 12. 


Mr. Converse, Personnel Manager, stated in his letter 
of November 3, 1964, to Mr. Wm. T. Little, "The Union, 


through its agents working in the plant, knew of the recall 
policy. It had in its possession a copy of the Employee 
Handbook. It had access to the seniority list on which | 
names of employees in job classifications appeared. It 
knew the jobs and classifications to which the newly hired 
employees were assigned. It knew that no male or female 
2 employee was recently hired to a job formerly performed 
by women and to which laid-off employees had recall ae 
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The laid-off employees knew of this authoritative knowledge 
and had no independent means to establish the truth of the 
Union's statement. " 


In a Union newsletter mailed without date after the NLRB 
hearing held September 3, 1964, Mr. Strickland stated: 
"Union representatives were Mrs. O. J. Powers, Mrs. V. 
Brown, Mr. R. Bush, and Lewis Strickland, UAW repre- 
sentative." Reference to the list of eligible voters will 
showO. J. Powers, V. Brown, and R. Bush were all active 
employees working at the Elwood Plant. O. J. Powers and 
R. Bush acted as Union Observers in the October 22, 1964 
election. 


In the newsletter after September 3, 1964, Mr. Strickland 
also stated: "We will keep you informed on all issues in 
the future. " 


Mr. Strickland stated in his letter of August 26, 1964, 
"In the past two weeks I have had occasion to talk to a 
number of Ex-Cell-O workers regarding problems existing 


in the plant. Foremost among such problems is unemploy- 
ment. While it is a fact that all male employees who wish 
to return have been recalled, there are still some 47 


female employees who are on the seniority list that have 
not been recalled. . . ." 


Mr. E. R. Converse, in his affidavit of December 21, 
1964, stated "approximately 90% or more of the products 
produced here in Elwood are sold to Pratt and Whitney. rs 
Affidavit, page 12. 
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GENERAL COUNSEL'S EXHIBIT NO. 4 
Case No. 25-RC-2670 


ORDER GRANTING REQUEST FOR REVIEW 
DIRECT Nea ema 

On December 29, 1964, the Acting Regional Director for the 
Twenty-fifth Region issued his Supplemental Decision and Certifica- 
tion of Representative in the above-entitled proceeding. The : 
Acting Regional Director overruled the Employer's Objections 
to conduct affecting the results of the election conducted herein on 
October 22, 1964, and certified the Petitioner as bargaining — 
representative for a unit of the Employer's employees, as found 
appropriate in the Regional Director's Decision and Direction of 
Election dated September 30, 1964, as corrected on October — 

5, 1964. 

Thereafter, on January 25, 1965, the Employer filed a 
request for review of the Supplemental Decision and Certification 
of Representative, limited to the Acting Regional Director's over- 
ruling of Objection 1 and that part of Objections 2 and 3 set forth 
under paragraph f. of his Supplemental Decision. 

The Board, having duly considered the matter, costae 
that a hearing is necessary to resolve the issues raised by the 
request for review. Accordingly, ! 

IT IS HEREBY ORDERED THAT the Employer's request 
for review be, and it hereby is, granted. 

IT IS FURTHER ORDERED that .a hearing be held, before a 
hearing officer to be designated by the Regional Director for the 
Twenty-fifth Region, for the purpose of taking evidence to re- 
solve the issues as set forth above. 
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IT IS FURTHER ORDERED that the hearing officer designated 
for the purpose of conducting such hearing shall prepare and 
cause to be served upon the parties a report containing resolu- 
tions of the credibility of witnesses, findings of fact, and recom- 
mendations to the Board as to the disposition of said issues. 
Within 10 days from the date of issuance of such report, either 
party may file with the Board in Washington, D. C., an original 
and seven copies of exceptions thereto. Immediately upon the 
filing of such exceptions, the party filing the same shall serve 
a copy on the other party, and shall file a copy with the Regional 
Director. If no exceptions are filed thereto, the Board will adopt 
the recommendations of the hearing officer. 

IT IS FURTHER ORDERED that the above-entitled matter 
be, and it hereby is, referred to said Regional Director for the 
purpose of conducting such hearing, and that the Regional Direc- 
tor be, and he hereby is, authorized to issue notice thereof. 


Dated, Washington, D. C., April 23, 1965. 
By direction of the Board: 


/s/ Howard W. Kleeb 
Associate Executive Secretary 
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GENERAL COUNSEL'S EXHIBIT NO. 5 
CaseNo. 25-CA-2377 


SUPPLEMENTARY RESPONSE TO 
ORDER TO SHOW CAUSE 

Comes now Ex-Cell-O Corporation, by its attorneys, and 
supplementing its Response to Order to Show Cause dated, and 
served on, February 10, 1966, states as follows with reference 
to Point "2" as set forth in said Response: , | 

On February 14, 1966, one of Respondent's attorneys 
sent a letter to the Honorable Arnold Ordman, General Counsel of 
the National Labor Relations Board, requesting authorization : 
for the Regional Director to comply with the Respondent's previous 
request for reports made in the course of the Regional Director's 
investigation, or investigations, in Case No. 25-RC-2670 (a copy 
of such letter is attached hereto as "Exhibit A"). On the same 
date, the attorney sent the Regional Director a letter referring 
to the same matter, a copy of which is annexed hereto as i 
"Exhibit B, " and also, by registered mail, served on the Regional 


Director a subpoena duces tecum, a copy of which is annexed : 
hereto as "Exhibit C." | 


/s/ Kenneth C. McGuiness 


/s/ Stanley R. Strauss 

1750 Pennsylvania Avenue, N. W. 

Washington, D. C. 20006 
Of Counsel: 2 


VEDDER, PRICE, KAUFMAN, KAMMHOLZ & McGUINESS 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 

Dated: February 14, 1966 


[CERTIFICATE OF SERVICE] 
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EXHIBIT A 


VEDDER, PRICE, KAUFMANN, KAMMHOLZ 
& McGUINESS 


1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


February 14, 1966 


Honorable Arnold Ordman 
General Counsel 

National Labor Relations Board 
1717 Pennsylvania Avenue, N. W. 
Washington, D. C. 


Re: Ex-Cell-O Corp. 
Case No. 25-CA-2377 


Dear Mr. Ordman: 


I am enclosing copies of letters dated February 4 and 8, 1966, 


exchanged by Mr. McGuiness of this office and Mr. William T. Little, 
Director of the National Labor Relations Board's Region 25. I believe 
that these letters speak for themselves. 


As it appears from Mr. Little's letter that there seems to have 
been a breakdown of communication between Mr. Little and your office, 
request is hereby made that Mr. Little be authorized to comply with 
the request made of him in Mr. McGuiness's letter of February 4. 


Please be advised that I am today serving a subpoena duces tecum 
on Mr. Little requiring him to testify and produce at the hearing in 
Case No. 25-CA-2377 the reports and documents substantially as 
specified in Mr. McGuiness's letter. 


Sincerely yours, 


/s/ Stanley R. Strauss 
Enclosures 


ce: William T. Little, Esquire 
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EXHIBIT B 


VEDDER, PRICE, KAUFMAN, KAMMHOLZ 
& McGUINESS 


1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


February 14, 1966 


Mr. William T. Little, Director 
Region 25, N.L.R.B. 

150 West Market Street 
Indianapolis, Indiana 46204 | 


Re: Ex-Cell-O Corp. 
Case No. 25-CA-2377 


Dear Mr. Little: 
In Mr. McGuiness's absence I am replying to your letter of 


February 8, which was in reply to Mr. McGuiness's letter of 
February 4, 1966. 


We see no requirement in Section 102. 118 of the Board's Rules . 
and Regulations that a Respondert named in an NLRB complaint pro- 
ceeding must request, on behalf of a Regional Director, the General 
Counsel to authorize the Regional Director's compliance with the — 
National Labor Relations Act. However, in order to lessen the burden 
on your office, Ihave today, on your behalf, requested General Coun- 
sel Ordman to authorize you to comply with Mr. McGuiness's request. 


A copy of my letter to Mr. Ordman is enclosed. 
Also enclosed is subpoena duces tecum B-62810, endorsed by 
Board Member Howard Jenkins, Jr., which requires you to testify and 
produce certain documents at the hearing before a Trial Examiner’ in 
the subject case. 


Very truly yours, 


/s/ Stanley R. Strauss 


Enclosures 
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EXHIBIT C 


SUBPOENA DUCES TECUM 


UNITED STATES OF AMERICA 
National Labor Relations Board 


To William T. Little, Director, Region 25 


_ William {. A . 


National Labor Relations Board, 150 W. Market St., 
Indianapolis , Indiana 46204 


Request therefor having been duly made by 
Kenneth C. McGuiness. 


whose address is 1750 Pennsylvania Ave. , Washington, D.C. 20006 
treet) (City) (State) 


YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR 
BEFORE a Trial Examiner of the National Labor Relations 
Board, at h time, place, and date as a hearing may be 


suc 


scheduled, and held, in National Labor Relations Board Case No. 


25-CA-2377, 


to testify in the Matter of Case No. 25-CA-2377 


See —————— 


And you are hereby required to bring with you and produce 


at said time and place the following books, records, correspond- 
ence, and documents: 
All files, documents, reports, memoranda, affidavits, notes, 


respondence, and records pertaining to the investigation, or 


cor: 


investigations, conducted by the Regional Director, or his repre- 
sentatives, prior to the hearing on the Petition for Election 


and following the filing of the Employer's Objections to the 


Election in National Labor Relations Board Case No. 25-RC-2670, 


involving Ex-Cell-O Corporation, Employer, and International 
Union, United Automobile, Aerospace and Agricultural Implement 


Workers of America, UAW, AFL-CIO, Petitioner. | 


B- 62810 In testimony whereof, the seal of the 
National Labor Relations Board is affixed 

[Emblem] hereto, and the undersigned, a member 
of said National Labor Relations Board, 
has hereunto set his hand and euthortzet 
the issuance hereof. 

| 


Issued at Indianapolis, Indiana 


this 8th day of February, 19 66 


/s/ Howard Jenkins, Jr. 


en cs ae a ES OS SS SS LS LS LT LS AT SS 


NOTICE TO WITNESS:--Witness for attendance, subsistence, 
and mileage, under this subpoena are payable by the party at_ 


whose request the witness is subpoenaed. A witness appearing 
at the request of the General Counsel of the National Labor Re- 
lations Board shall submit this subpoena with the voucher when 


claiming reimbursement. 
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GENERAL COUNSEL'S EXHIBIT NO. 7 


Case No. 25-CA-2377 


REQUEST FOR SPECIAL PERMISSION 
TO APPEAL TRIAL EXAMINER'S RULING 

Pursuant to Section 102. 26 of the Board's Rules, request 5 
hereby respectfully made for special permission to appeal from 
a ruling of the Trial Examiner, made at a hearing in the above- 
captioned case, on June 1, 1966, granting General Counsel's 
Petition to Revoke Subpoena Duces Tecum No. B-62810. The 
hearing has been adjourned until June 29, 1966, for reasons 
unrelated to this request. The Examiner 's ruling is erroneous 
and prejudicial to Respondent Ex-Cell-O. 

This is a refusal to bargain proceeding involving the validity 
of the Certification of Representatives in Case No. 25-RC-2670 
and the Board's failure to sustain Respondent's objections to the 
election therein. The documents subpoenaed constitute the 
Regional Office's record of investigation with respect to the 
aforesaid objections, which record, under Section 9(d) of the Act, 
must be included in the transcript of the entire record. 

The Trial Examiner's stated basis for his ruling is as 
follows: 


I believe that the scheme of the Act contemplates, at least 
when you have a formal hearing on objections, that the 
record made at that hearing is the entire record of the 
representation proceeding, and that that is all that 

the Act requires to be certified to the Court of Appeals in 
connection with a petition for enforcement or for review. 
[Tr. 22, lines 10-15. ] 
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The Examiner also appeared to place some reliance on 
Kearney & Trecker Corp. v. N.L.R.B., 209 F. 2d 782 (C. A. 7). 
From both the Act and the Board’s Rules, it is apparent 
that there is a clear distinction between the "record of investiga- 
tion" and the record of any formal hearing or hearings held, or 


formal documents issued, in connection with a representation 
proceeding. Thus Section 9(c) (1) of the Act speaks of an "in 
vestigation” which is preliminary to, and distinguished from, 
any hearing. Sections 102. 63(b) and 102. 69(c) of the Board's 
Rules contemplate an investigation by the Regional Director which 
may or may not be followed by an additional proceeding, i. e-, a 
hearing. Section 9(d) of the Act, moreover, is specific in its 
requirement that the "record" of such investigations shall be in- 
cluded in the transcript of the "entire record." That section 
clearly does not state that the record of any "hearing" and other 
formal documents are adequate. 

Moreover, disclosure of the foregoing record of investiga 
tion is necessitated by the failure of the Regional Director and 
his representative to inquire fully into all matters in issue and 
necessary to obtain a full and complete record [Rule 102. 69(4); 
102. 64(a)]. At the hearing on objections in Case No. 25-RC- 
2670, the representation case underlying these proceedings, the 
pacman of the Regional Office stated that his function was 

. to see that the evidence adduced during the investigation is 
made available to the Hearing Officer. " (Tr. of Hrg. in 25-RC- 
2670, p. 6.) Despite this clear recognition of the duty of the 
Regional Director, his representative at the hearing made no 
effort to introduce any evidence during the course of the hearing, 
the hearing officer excluded evidence of statements made after 
the election showing conduct of certain witnesses before the 
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election even though such witnesses had previously submitted 
written statements to agents of the Regional Director, and another 
representative of the Regional Director, in his Memorandum in 
Support of Petition to Revoke Subpoena Duces Tecum, admitted 
the results of the administrative investigation were merely 
"summarized" in the Director's Supplemental Decision (p. 2). 
The foregoing circumstances demonstrate that there is factual 
information in the record of investigation pertaining to issues 
involved in these proceedings which has never been disclosed 

to Respondent. Revocation of the subpoena in question effectively 
forecloses this record of investigation from being made a part 

of the entire record. 

Any reliance by the Trial Examiner on Kearney & Trecker 
to support his ruling is misplaced. The issue in that case dealt 
with whether the term "record of investigation" included records 
and documents pertaining to a union's showing of interest. The 
Court's conclusion that such records were privileged rested 
upon the fact that showing of interest involves merely Board 
policy or suggested procedure rather than a question of "statutory 
purpose, " the issue here. 

For the foregoing reasons, Respondent Ex-Cell-O respect- 
fully requests the Board to grant this request for special per- 
mission to appeal the Trial Examiner's ruling in question and to 
direct the Trial Examiner to deny General Counsel's Petition 
to Revoke Subpoena Duces Tecum No. B-62810. 


/s/ Kenneth C. McGuiness 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Attorney for Respondent, 
Ex-Cell-O Corporation 


Of Counsel: 

VEDDER, PRICE, KAUFMAN, KAMMHOLZ & McGUINESS 
1750 Pennsylvania Avenue, N. W. 

Washington, D. C. 20006 


Dated: June 8, 1966 


[CERTIFICATE OF SERVICE ] 


GENERAL COUNSEL'S EXHIBIT NO. 9 


WESTERN UNION 
TELEGRAM 


1015A EST JUN 22 66 DEB993 "66 June 22 AM 11:06 
DE IDB074 GOVT PD TDID PWS WASHINGTON DC 22 1001A EST 


WILLIAM T. LITTLE, DIR NLRB 
INDPLS 


RE: EX-CELL-O CORPORATION, 25-CA-2377. IT IS HEREBY 
ORDERED THAT RESPONDENT'S REQUEST FOR SPECIAL | 


PERMISSION TO APPEAL TRIAL EXAMINER'S GRANTING OF 


GENERAL COUNSEL'S MOTION TO QUASH SUBPOENA DUCES 


TECUM NO. B-62810, AND IT HEREBY IS, DENIED. BY 
DIRECTION OF THE BOARD. 


GEORGE A LEET ASSO EXE SEC NLRB 


25-CA-2377-62810 
(10). 
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RESPONDENT'S EXHIBIT NO. 1 


Case No. 25-CA-2377 
J UE 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, JACK GUEST, in response to proper 
questions asked of him, would testify with respect to all matters 
material herein as set forth at pages 47-90 of the Official Report 
of Proceedings in NLRB Case No. 25-RC-2670; and would, in 
addition, state as follows: 

Neither before, during, nor after the 1964 union-organizing 
campaign at Ex-Cell-O Corporation's Elwood, Indiana, plant, 
were any employees hired by Ex-Cell-O Corporation to perform 
work that had previously been done at the Elwood plant by female 
employees who were laid off in 1963. 


ES 


RESPONDENT'S EXHIBIT NO. 2 


ELWOOD RAYMOND CONVERSE 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, ELWOOD RAYMOND CONVERSE, in 
response to proper questions asked of him, would testify with 
respect to all matters material herein as set forth at pages 
90-154 of the Official Report of Proceedings in NLRB Case No. 
25-RC-2670. 
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RESPONDENT'S EXHIBIT NO. 3 


EDISON V. WHITENACK 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, EDISON V. WHITENACK, in response to 
proper questions asked of him, would testify as set forth at | 
pages 200-216 of the Official Report of Proceedings in NLRB 
Case No. 25-RC-2670. 


RESPONDENT'S EXHIBIT NO. 4 


MAURICE VANCLEAVE 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, MAURICE VANCLEAVE, in response 
to proper questions asked of him, would testify as set forth at 
pages 180-200 of the Official Report of Proceedings in NLRB 
Case No. 25-RC-2670. | 


RESPONDENT'S EXHIBIT NO. 5 


LEWIS STRICKLAND | 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, LEWIS STRICKLAND, in response to 
proper questions asked of him, would testify as set forth at 
pages 7-47 of the Official Report of Proceedings in NLRB Case 


No. 25-RC-2670. | 
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RESPONDENT'S EXHIBIT NO. 6 


MARY M. McMINN 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, MARY M. McMINN, in response to proper 
questions asked of her, would testify as set forth at pages 226-241 
of the Official Report of Proceedings in NLRB Case No. 25-RC- 
2670; and would, in addition, state as follows: 

That, before the election conducted among the employees 
at the Elwood plant, she was disturbed and bothered by the con- 
tents of the fourth paragraph of Employer's Exhibit No. lin 
Case No. 25-RC-2670, and that as a result she called people 
who were working at the Elwood plant to ascertain the truth of 
what was therein set forth, but was unable so to do; that the 
statements in the fourth paragraph of the said Exhibit influenced 
her vote in the election in favor of the union; and that based on 


her knowledge of the characteristics of her fellow employees at 


the Elwood plant, she is of the opinion that other women ina 
lay-off status would have reacted to the statements in the fourth 
paragraph of the said Exhibit as she had done, and, for the same 
reason, would have voted for the union in the election; and that 
on November 2, 1964, she mailed to the Regional Director of 
the National Labor Relations Board's Twenty-Fifth Region a 
statement in which she set forth her opinion that she said Exhibit 
had caused female employees who had been in a lay-off status 

to vote in favor of the union. 
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RESPONDENT'S EXHIBIT NO. 7 


FLORENCE VAN BUSKIRK , 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, FLORENCE VAN BUSKIRK, in response 
to proper questions asked of her, would testify as set forth at 
pages 155-164 of the Official Report of Proceedings in NLRB 
Case No. 25-RC-2670; and would, in addition, state as follows: 

That because of the statements by International Repre- 
sentative Strickland in Employer's Exhibit No. 1 in Case No. 
25-RC-2670 with respect to men replacing women in the Elwood 
plant, she did not know whether she had a job or not; that she did 
not know whether the letter was truthful or not, and consequently 
she was placed in a vacillating position with respect to her vote in 
the election; and that on November 9, 1964, she mailed to the 
Regional Director of the National Labor Relations Board's Twenty- 
Fifth Region a statement in which she set forth the se Sd 


matters. 


RESPONDENT'S EXHIBIT NO. 8 


UNEITA TARRANTS 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, UNEITA TARRANTS, in response to. 
proper questions asked of her, would state as follows: 

That she has been employed by the Ex-Cell-O Corporation 
at its Elwood plant since 1956; that because she was curious | 
concerning the results of the election conducted on October 22, 


1964, among the Ex-Cell-O employees, shortly after the election 
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she visited the homes of a number of Ex-Cell-O employees; that 
all the persons she visited were female employees who occupied 
a laid-off status immediately before and on October 22, 1964; 
that she was accompanied on these visits by Florence Stoner, 
who also was employed at the Ex-Cell-O Elwood plant; and that 
among the employees called upon was Caroline Luse; that she, 
Tarrants, referred to and discussed with Caroline Luse Employer's 
Exhibit No. 1 in Cast No. 25-RC-2670, and asked Caroline 
whether the statement therein with respect to men replacing 
women in plant jobs had influenced Caroline's vote in the October 
22 election; and that Caroline had replied that she had been given 
to believe that men were replacing women and therefore she had 
voted for the union. 


RESPONDENT'S EXHIBIT NO. 9 


FREIDA WEBB 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, FREIDA WEBB, in response to proper 
questions asked of her, would state as follows: 

That she has been employed by the Ex-Cell-O Corporation 
at its Elwood plant continuously since 1956; that because she 
was interested in ascertaining something about the effect of 
Employer's Exhibit No. 1 in Case No. 25-RC~-2670 on the outcome 
of the election conducted on October 22, 1964, among Ex-Cell-O 
Corporation Employees, shortly after the election she visited the 
homes of a number of Ex-Cell-O employees; that all the persons 
she visited were female employees who occupied a laid-off 
status immediately before and on October 22, 1964; that she 


601 


was accompanied on these visits by Uneita Tarrants, who is also 
employed at the Ex-Cell-O Elwood plant, and that among the | 
employees called upon was Pat Reese, who said that she, Reese, 
had been concerned about the truth of the statements in Employer's 
Exhibit No. 1 in Case No. 25-RC-2670 with reference to men 
replacing women in jobs at the Elwood plant; and that she, Reese, 
had made an effort before the election to ascertain the truth of | 
such statements, but had been unsuccessful. | 


RESPONDENT'S EXHIBIT NO. 10 


FLORENCE STONER 


If permitted to testify and give evidence in this proceeding, 


Case No. 25-CA-2377, FLORENCE STONER, in response to 
proper questions asked of her, would state as follows: 
That she has been employed by the Ex-Cell- O Corporation 
at its Elwood plant since 1956; that because she was curious con- 
cerning the results of the election conducted on October 22, 1964, 
among fellow employees, shortly after the election she visited | 
the homes of a number of fellow employees; that all the persons 
she visited were female employees who occupied a laid-off status 
immediately before and on October 22, 1964; and that she was 
accompanied on these visits by Uneita Tarrants who also is : 
employed at the Ex-Cell-O Elwood plant, and that among the em- 
ployees called upon were Caroline Luse, who said that she, Luse, 
was strongly pro-union, particularly because she "didn't like : 


the idea of men replacing women in plant jobs. " 
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RESPONDENT'S EXHIBIT NO, 11 


LINDA HOLLOWAY 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, LINDA HOLLOWAY, in response to 
proper questions asked of her, would testify as set forth at pages 
242-250 of the Official Report of Proceedings in NLRB Case No. 
25-RC-2670; and would, in addition, state as follows that: 

On November 2, 1964, she mailed to the Regional Director 
of the National Labor Relations Board's Twenty-Fifth Region 
a statement in which she related that Virginia Brown and Marge 
Gultzbaugh, Ex-Cell-O Corporation employees, had told her 
before the union election that she would get her job back sooner if 
she voted for the union; and, on November 9, 1964, she mailed 
another statement to the Regional Director in which she stated that 


letters mailed to her by International Representative Strickland 
concerning the replacement of women by men in the Elwood plant 
influenced her vote in the National Labor Relations Board election 
conducted on October 22, 1964. 


— ne 


RESPONDENT'S EXHIBIT NO. 12 


DOROTHY HOWERY 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, DOROTHY HOWERY, in response to 
proper questions asked of her, would testify as set forth at pages 
250-254 of the Official Report of Proceedings in NLRB Case No. 
25-RC-2670; and would, in addition, state as follows that: 

Before the election in October 1964, she had been solicited 
to sign a union card by a union solicitor, and that the solicitor 
has told her that the union would protect the jobs of women. 


——_— 
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RESPONDENT'S EXHIBIT NO. 13 


LOUIS J. ZIMMEL 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, LOUIS J. ZIMMEL, in response to proper 
questions asked of him, would state as follows that: 

He has been employed by Ex-Cell-O Corporation since : 
1949. During the years 1955-1959, he was manager of Ex-Cell-O's 
plant at Elwood, Indiana. During the years 1960-1963, he was plant 
manager of Ex-Cell-O's Lima, Ohio, plant. He then became 

Ex-Cell-O's Operations Manager-Outside Division, the position 

which he occupies at the present time, and in which he is in charge 
of several of Ex-Cell-O's plants, including its Elwood, Indiana, 
plant. | 

During the early years of Ex-Cell-O's operations at the 
Elwood plant, from 1956 through 1960, employee wages were ad- 
justed on the basis of a "cost-of-living" factor. Thus, wages were 
reviewed each quarter of the year, and wage adjustments were 


made based upon the cost-of-living as shown by the consumer price 


index. 

In 1956 and 1957, Ex-Cell-O used 2 so-called "annual im- 
provement factor" as a basis for the granting of wage increases 
to employees in the Elwood plant in those years. The annual 
improvement factor contemplated that a continued improvement in 
the standard of living of employees depends upon technological 
progress, better tools, methods, processes and equipment and a 
cooperative attitude of the company and the employees in such 
progress. 
Because it came to be considered an unsatisfactory method 
for making wage determinations, the annual improvement factor 
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was discontinued in 1957; and it was not used thereafter while 
he was manager of the Elwood plant. 

In 1956 and in 1957, a 6-8 cents increase was given the 
Elwood employees based upon the annual improvement factor. 
General wage increases of 6-8 cents were granted the Elwood 
employees in each of the years 1958 and 1959. These increases 
were based upon area wage rates, Ex-Cell-O's competitive posi- 


tion, the business outlook, and wage adjustments made by Ex- 


Cell-O's competitors. 

During the years 1962-1964, employees at Ex-Cell-O's 
plants in Lima and Fostoria, Ohio, received increases totalling 
15 cents, which consisted of an increase of 9 cents in wages and 
an increase of 6 cents based upon a cost-of-living adjustment. 
Ex-Cell-O's plants in Lima and Fostoria manufacture the same 
products as are manufactured in the Elwood plant. The Lima 
and Fostoria plants are represented by the UAW-CIO. 


ned 


RESPONDENT'S EXHIBIT NO. 14 


DON UTBERG 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, DON UTBERG, in response to proper 
questions asked of him, would state as follows that: 

He has been employed by Ex-Cell-O Corporation since 1950, 
and is now plant manager of Ex-Cell-O's Fostoria, Ohio, plant. 
He was plant manager of Ex-Cell-O's Elwood, Indiana, plant, 
from 1960 until April 1964, when J ack Guest became plant 
manager. 

In 1960 and 1961, as in previous years, employee wages 
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at the Elwood plant were reviewed quarterly on the basis of a | 
"cost-of-living" factor. Thus, wages were reviewed each quar - 
ter of the year, and wage adjustments were made based upon the 
cost-of-living as shown by the consumer price index. 

In 1962, however, Ex-Cell-O changed its policy and stopped 


its quarterly review of employee wages, but it did not abandon, 


eliminate, or discontinue its reliance upon cost-of-living as a! 
factor bearing upon the matter of wage adjustments. Thus, be- 
ginning in January 1962, Ex-Cell-O placed in effect a new policy 
of reviewing and making wage adjustments at the Elwood plant on 
an annual, rather than on a quarterly, basis. The annual review 
took into consideration area wage patterns, business conditions, 
Ex-Cell-O's competitive situation, area wage surveys, and changes 
in the cost-of-living undex. Under Ex-Cell-O's new policy, cost- 
of-living increases were not given as such; instead cost-of-living 
was placed in the same light as the other factors upon which | 
Ex-Cell-O relied in making its annual wage review and adjustment. 
Accordingly, it cannot be said that cost-of-living wage increases 
were discontinued in 1962, as they remained part of the annual 
review--that is, the cost-of-living allowance as it was constituted 
before 1962 was changed, but it was not discontinued. 

Ex-Cell-O announced its new wage policy in January 1962. 
At that time, management explained to the Elwood employees | 
not only how the new plan would work, but also the fact that cost- 
of-living was to be one of the factors considered in the annual 
wage review. | 

During the years that he was manager of the Elwood plant, 
the so-called annual improvement factor was not a factor in 
making wage determinations for the Elwood employees. 
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A wage increase was not given the Elwood employees in 


1960. In 1961, a general wage increase was given in the amount 
of 4cents. This increase was based upon the following factors: 
area wage rates, Ex-Cell-O's competitive position, the business 
outlook, and wage adjustments made by Ex-CelEO's competitors. 
In 1962, there was a general wage increase of 4-6 cents which 
was based not only upon the factors considered in 1961, but also 
upon another factor--cost-of-living. Increases were also granted 
in 1963 and 1964, which were based on the same factors that were 
considered in 1962. The 1963 increase was 5-7 cents; that of 
1964 was 5 cents. Between 1962 and 1964, employees at the 
Elwood plant received general wage increases totalling between 
14 and 18 cents. 


TS 


RESPONDENT'S EXHIBIT NO. 15 


MILDRED SMITH 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, MILDRED SMITH, in response to proper 
questions asked of her, would state as follows: 

That she was laid off by Ex-Cell-O Corporation in April 
1963; that three or four days before the October 1964 election 
she received a telephone call from Delores B. Corbett, an 
Ex-Cell-O employee, who asked her whether she (Smith) knew 
that women's jobs in the plant were being taken over by men; 
and that she was given to understand by Corbett that a vote for 
the union in the forthcoming election would be a way to stop the 
replacement of women by men; that she did not take the matter 
lightly, and believed that a vote for the union would in fact 
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bring her back to work sooner; and that she received Employer's 
Exhibit No. 1 in Case No. 25-RC-2670, and that this raised | 
another question mark in her mind about the matter of men re- 


placing women. 


RESPONDENT'S EXHIBIT NO. 16 


NELLIE HARVILL 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, NELLIE HARVILL, in response to proper 
questions asked of her, would state as follows: | 

That she was an employee in the Ex-Cell-O plant in 
Elwood, Indiana, when the 1964 union-organizing campaign was 
bening conducted; and that Ray Bush, a union organizer, told 
her that the union would bring the Elwood wages up to those at 


the Ex-Cell-O plant in Lima, Ohio. 


RESPONDENT'S EXHIBIT NO. 17 


MARIE PLUMMER 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, MARIE PLUMMER, in response to proper 
questions asked of her, would state as follows: 

That she was in a lay-off status at the time of the October 
1964 election; that she received letters from International Repre- 


sentative Strickland, and that statements therein concerning the 
replacement of women by men in the plant influenced her vote in 
the election. 
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RESPONDENT'S EXHIBIT NO. 18 


BETTIE McPHEARSON 


If permitted to testify and give evidence in this proceeding, 
Case No. 25-CA-2377, BETTIE McPHEARSON, in response to 
proper questions asked of her, would state as follows: 

That she was in a lay-off status at the time of the October 
1964 election; and that letters she received from International 
Representative Strickland concerning the replacement of women 
by men in the Ex-Cell-O plant influenced her vote in the National 
Labor Relations Board election of October 22, 1964. 
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RESPONDENT'S EXHIBIT NO, 20 


NATIONAL LABOR RELATIONS BOARD 


OFFICE OF THE GENERAL COUNSEL 
Washington, D. C. 20570 


February 25, 1966 
Mr. Stanley R. Strauss 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 


Re: Ex-Cell-O Corp. 
Case No. 25-CA-2377 


Dear Mr. Strauss: 


This will acknowledge receipt of your letter of February 14, 1966, 

enclosing a copy of a letter dated February 4, from Mr. Kenneth On | 
McGuiness, addressed to Regional Director William T. Little of our 
Indianapolis Regional Office. 


In your letter submitted pursuant to Section 102.118 of the Board's — 
Rules and Regulations, you request that Regional Director Little be 
granted permission to comply with a subpoena duces tecum requiring | 
him to testify and produce certain material contained in the Regional | 
Office file in Case No. 25-RC-2670. Thereafter, on February 21, 1966, 
Regional Director Little filed with the Trial Examiner a Motion to Revoke 
your subpoena. 


After careful consideration, I have decided to deny your request for 
the reasons numbered 2, 3, and 4 in the Motion to Revoke subpoena | 
dated February 21, 1966. This denial is without prejudice to renewal 
of your request after the Trial Examiner and the Board have ruled upon 
the pending Motion to Revoke and any other objections which may be | 
offered. 


Sincerely yours, 


/s/ Arnold Ordman 
General Counsel 
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TRIAL EXAMINER'S EXHIBIT NO. 3 


Case No. 25-CA-2377 


ORDER CLOSING HEARING 


This proceeding was adjourned on July 28, 1966 with the 
understanding that the hearing would not be closed until the District 
Judge had ruled on the defendants' motion to dismiss or for judg- 
ment on the pleadings in Case No. IP -66-C-313, Ex-Cell-O 
Corporation v. William T. Little et al., United States District 
Court for the Southern District of Indiana, Indianapolis Division. 
On December 13, 1966 District Judge Cale J. Holder granted the 
defendants’ motion for summary judgment. Therefore. 

IT IS ORDERED (1) that the hearing in this proceeding be, 
and it is hereby, closed, and (2) that the Respondent's brief herein 
be filed on or before January 25, 1967. 


/s/ Owsley Vose 
Trial Examiner 


Dated: December 21, 1966 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


EX-CELL-O CORPORATION 
Respondent 


and Case No. 25-CA- 
2377 
INTERNATIONAL UNION, UNITED | 
AUTOMOBILE, AEROSPACE AND 
AGRICULTURAL IMPLEMENT WORKERS 
OF AMERICA, UAW, AFL-CIO, 


Charging Party 


Walter J. Mercer, of Indianapolis, 
or the General Counsel. 
Lymnville G. Miles, of Miles and 
Cummings, of Indianapolis, Ind. 
and Stephen I. Schlossberg and 
Michael Friedman, of Detroit, 
Mich., for the Charging Party. 
Kenneth C. McGuiness, of Vedder, 
Price, Kaufman Kammholz & 
McGuiness, of F Washington, D. C., 
and Werner H. Schulte, of Detroit. 
Mich., for the Respondent. 


Before Owsley Vose, Trial Examiner. 
TRIAL EXAMINER'S DECISION 


Statement of the Proceedings 
_ The Prior Representation Case, 25--RC-+2670 


After the usual proceedings under Section 9 of the National 
Labor Relations Act, as amended, in which the Respondent was 
represented by counsel and fully participated, the Regional | 
Director for Region 25, National Labor Relations Board, at 
Indianapolis, Indiana, issued a Decision and Direction of Election, 
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in which he directed an election among the following employees 
of the Respondent whom he found constituted a unit appropriate 
for the purposes of collective bargaining within the meaning of 
Section 9(b) of the Act: 


All production and maintenance employees at the Employer's 
Elwood, Indiana, plant, including tool crib stores employees, 
shipping and receiving employees and follow-up employees, 
put excluding all office clerical employees, plant clerical 
employees, all professional employees, guards and super- 
visors as defined in the Act. 


Pursuant to the aforesaid Decision and Direction of Election 
a secret-ballot election among the employees in the above-stated 
unit was conducted under the supervision of the Regional Director 
on October 22, 1964. Of the 196 ballots cast, 102 were cast in 
favor of the Charging Party, hereinafter referred to as the Union, 
93 ballots were cast against the Union, and 1 ballot was challenged. 

On October 29, 1964, the Respondent filed timely Objections 
to Conduct Affecting the Results of the Election. After an admini- 


strative investigation conducted by the Acting Regional Director in 
which the Respondent participated in that it submitted evidence in 
support of its position, the Acting Regional Director on December 
29, 1964, issued a Supplemental Decision and Certification of 
Representative in which, after discussing and considering the 


Respondent's objections, he overruled them in their entirety, 
and issued a Certification of Representative stating that the Union 
was the exclusive bargaining representative of the employees in 
the aforesaid appropriate unit. 

Thereafter, on January 25, 1965, the Respondent, pursuant 
to Section 102. 67 of the Board's Rules and Regulations, Series 8, 
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as amended, filed a Request for Review of the Acting Regional | 


Director's Supplemental Decision and Certification of Repre- | 
sentative. By order dated April 23, 1965, the Board granted | 
the Request for Review and directed a hearing for the purpose of 
taking evidence bearing upon the issues raised by the Request for 
Review. Such a hearing was held on May 18 and 19, 1965, before 
a Hearing Officer of the Board. All parties participated in the 
hearing and were given full opportunity to examine and cross- | 
examine witnesses, and to introduce evidence bearing upon the 
issues involved. | 

On July 15, 1965, the Hearing Officer issued his Report on 
Objections in which he recommended that the Respondent's ob- 
jections be overruled and that the Union be certified as the statutory 
bargaining representative of the Respondent's employees in the 
aforesaid appropriate unit. Thereafter the Respondent filed 
timely Exceptions to the Hearing Officer's Report on Objections, 
together with a supporting brief. 

In its supporting brief the Respontlent relied solely on a 
letter mailed by the Union to the employees on October 19, 1964, 
the Monday before the Thursday election, and a statement made 
by a union representative at a union meeting on October 18, 1964. 
The Respondent contended that in the letter the Union had made 
the following material misrepresentations of fact: (1) that the 
Respondent had deprived the employees of wage increases amount 
ing to 14 cents per hour, and (2) that the Respondent was hiring 
men to fill jobs women had previously performed and intended to 
continue doing so. Regarding the Union's statement at the | 
Union's October 18 meeting, the Respondent contended that the 
Union had told employees that if the Union lost the election, the 
Respondent's principal customer would stop its purchases. | 
The Respondent argued that the Union's statements in the letter 
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and at the union meeting prevented the employees from exercising 
a free choice of representatives in the election and urged that the 
election should be set aside. 

On October 28, 1965, after considering the Respondent's 
Exceptions and the entire record, the Board issued its Decision on 
Review in which it overruled the Respondent's objections, adopted 
the Hearing Officer's findings and recommendations, and affirmed 
the Acting Regional Director's certification of the Union as the 
exclusive representative of all employees in the aforesaid appro- 
priate unit, effective as of that day. 


The Instant Unfair Labor Practice Case, 25--CA--2377 


a. The correspondence between the Respondent and the Union 


On October 29, 1965, the next day after the Board's affirm- 
ance of the Acting Regional Director's certification of the Union, ° 
the Respondent wrote the Union as follows: 


We have received the Labor Board's decision concerning 
our objections to the conduct of the Union election held 
October 22, 1964. As you know, the only way the Labor 
Board's decision in this case can be reviewed is thr ough 
a technical refusal to bargain, and consequently we are 
unable to meet with you and bargain until the review pro- 
cedure is carried out. 


On November 9, 1965, the Respondent, in response to a 
letter from the Union dated November 8, 1965, requesting a 
pargaining meeting, declined the Union's request, reiterating 
that "the only way the Labor Board's decision in this case can 
be reviewed is through a technical refusal to bargain, and con- 
sequently we are unable to meet with you and bargain until the 


review procedure is carried out. My 
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The charge, complaint, and answer 


The Union filed charges with the Regional Office on Novem- 
ber 18, 1965, alleging that the Respondent was refusing to bargain 
collectively with it in violation of Section 8(a)(5) and (1) of the Act. 
The General Counsel on November 23, 1965, issued his complaint 
alleging that the Respondent was violating Section 8(a)(5) and (1) 
of the Act by refusing to bargain collectively with the Union, the 
duly certified bargaining representative of its employees in an 
appropriate bargaining unit. Thereafter, on December 6, 1965, 
the Respondent filed an answer in which it admitted the underlying 
facts alleged in the complaint, but denied the conclusionary allega- 
tions of the complaint, on the grounds that the Board's certification 
of the Union was invalid because of the Union's statements to the 
employees in its letter of October 19, 1964, and at the union; 
meeting of October 18, 1964. There were the same matters relied 
on by the Respondent in the prior representation case which were 
considered by the Board and ruled on adversely to the Respondent 
in that case. 


c. Other preliminary steps taken in the proceedings 

On December 8, 1965, the General Counsel filed a motion to 
strike portions of the Respondent's answer and for summary judg- 
ment. This motion was referred to Trial Examiner Thomas N. 
Kessel for ruling. Mr. Kessel issued an order directing the 
Respondent to show cause why the General Counsel's motion should 


not be granted. The Respondent filed a response and supplementary 


response thereto. 

In the meantime, the Respondent, by letter dated February 
4, 1966, requested the Regional Director to furnish it with "a 
true and correct copy of all reports of the investigation, or in- 
vestigations, in Case No. 24--RC--2670 not heretofore made 
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part of the record in Case No. 25--CA--2377. " In the letter the 
Respondent indicated that it was seeking "particularly the record 
of any ex parte investigations conducted by representatives of the 
Regional Director prior to the hearing on the Petition for Election 
and following the filing of the Employer's Objections to the Election. W 
At the same time the Respondent requested the issuance of a 
subpoena duces tecum, explaining that it needed the material to aid 
it in preparing its response to the Trial Examiner's order to show 
cause. 

Subsequently, on February 14, 1966, the Regional Director 
was served with a Subpoena duces tecum issued at the request of 
the Respondent requiring him to produce the following: 


All files, documents, reports, memoranda, affidavits, 


notes, correspondence, and records pertaining to the in- 


vestigation, or investigations, conducted by the Regional 
Director, or his representatives, prior to the hearing on 

the Petition for Election and following the filing of the 
Employer's Objections to the Election in National Labor 
Relations Board Case No. 25--RC--2670, involving Ex-Cell-O 
Corporation, Employer, and International Union, United 
Automobile, Aerospace and Agricultural Implement Workers 
of America, UAW, AFL--CIO, Petitioner. 


Thereafter a petition to revoke the above subpoena was timely 
filed by the Regional Director. The Respondent filed a response 
thereto together with a request that the Trial Examiner hear oral 
argument concerning the issues raised by both General Counsel's 
motion to strike and for summary judgment and by the subpoena 
and the petition to revoke. 

Trial Examiner Kessel, after considering the Respondent's 
response to his order to show cause and the various documents 
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submitted in connection with the subpoena duces tecum and the ) 


petition to revoke, on April 1, 1966, entered an order denying | 

the General Counsel's motion to strike and for summary judgment 
and reserving the subpoena question for ruling by the Trial Examiner 
at the hearing. | 

On April 28, 1965, the Regional Director rescheduled the 
hearing for June 1, 1966, at Elwood, Indiana. 

On May 31, 1966, the Respondent filed an amendment toi 
paragraph 6 of its answer eliminating subparagraph (b) of para- 
graph 6 of its original answer, in which it had alleged that the | 
Union had threatened employees at a union meeting prior to the 
election that the Respondent's principal customer would stop its 
purchases if the Union did not achieve representative status, and 
adding a new subparagraph (c) alleging that at a union meeting on 
or about January 30, 1966, agents of the Union “admitted that it 
could not bargain with Respondent, because it had no charter, 
organization, officers or bargaining committee for the employees 
at Respondent's Elwood plant, and that such officers and committee 
must be elected before bargaining could be started." : 

d. The June 1,:1966, hearing | 

The hearing commenced on June 1, 1966, at Elwood, Indiana, 
before Trial Examiner Owsley Vose. After the pleadings and other 
formal documents were received in evidence the General Counsel 
rested his case. At this point the Union announced that it was seek- 
ing in this case, in addition to the usual remedy afforded by the 
Board in refusal-to-bargain cases, a monetary award in favor of 
the employees to make them whole for their losses resulting from 
the Respondent's failure to comply with its duty to bargain collec- 
tively with their duly designated bargaining representative, and 
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the Union proposed to adduce evidence which it asserted, would 
justify the granting of this unusual relief. After hearing argu~ 
ments pro and con from counsel for the Union and counsel for the 
Respondent. I ruled that I would entertain relevant and material 
evidence bearing upon this issue. — 

At this point'counsel for the Respondent acquiesced in coun- 
sel for the Union's request for a postponement of the hearing until 
June 29, 1966. The General Counsel opposed any postponement of 
the hearing for the purpose of taking evidence supporting the Union's 
request for a special remedy in this case. I ruled that after the 
Respondent had put in its defense on the merits, the hearing would 
be postponed until June 29, 1966, as agreed upon between the 
Union and the Respondent. 2 

At the beginning of the presentation of its defense, the Re- 
spondent called for the appearance of the Regional Director and 
the production of the documents listed in the subpoena duces tecum 
described above. After consideration of the arguments made by 
counsel for the General Counsel and counsel for the Respondent 
and the supporting documents, and having in mind a clarification 


made by counsel for the Respondent, 3/ I granted the Regional Di- 


rector's petition to revoke the subpoena duces tecum which had been 
served upon him by the Respondent. 


Ly Counsel for the General Counsel stated that he was not 
joining the Union in requesting this remedy, but did not argue 
for or against the Union's proposal. 


2/ 


It was further understood, of course, that the Respondent would 
have an opportunity after the Union had put in the evidence 
supporting its request for a special remedy in this case, to 
adduce countervailing evidence. 


Counsel for the Respondent expressly disclaimed contending 
that the Board in its Decision on Review in Case 25--RC-- 
2670 ( in which the hearing upon the Respondent's objections 
to the election was held) relied on matters outside the 
formal record in that case. 
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Counsel for the Respondent next stated that it desired as 
part of its defense to proffer certain witnesses to testify concern- 
ing matters as to which they had testified at the earlier hearing 
on objections (Case 25--RC--2670) and certain other witnesses to 
testify concerning matters which the Respondent had sought to 


adduce in the prior case, but which evidence the Hearing Officer 
refused to receive in that case. The Board having already con- 
sidered these matters and ruled on them in its Decision on Review, 
I held that such matters were not open before me, and accordingly 


refused to receive such proffered testimony. The Respondent 
made a written offer of proof as to the testimony which it proposed 
to adduce through these witnesses (Respondent's Rejected Exhibits 
1--18, inclusive). All of the testimony detailed in these exhibits 
related to the Respondent's objection based upon the Union's letter 
to employees of October 19, 1964. I also ruled out certain additional 
testimony relating to the same subject matter which was tendered 
through the Respondent's personnel manager, William N. Cox, 
Jr. Inpart, this evidence, as the Respondent's offer of proof 
shows, was available at the time of the hearing on objections, and 
no explanation was offered for its nonproduction, and as to the 
remainder, it was irrelevant and immaterial, relating as it did 
to events subsequent to the election. 6 

The only other evidence adduced or sought to be adduced by 
the Respondent at the hearing in this case related to the additional 
allegation in the amendment to paragraph 6 of its answer, dated 
May 31, 1966, to the effect that the Union admitted that it could 
not bargain with the Respondent because it had no charter, or- 
ganization, officers, or bargaining committee for the ‘employees 
at the Elwood plant. However, the evidence which was adduced 
does not support its contention in this regard, and since the | 
Respondent in its "prief no longer advances this contention, Ty see 
no reason to discuss this aspect of the case further. 
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Pursuant to Rule 102. 26 of the Board's Rules and Regu- 
lations, Series 8, as amended, the Respondent, on June 8, 1966, 
filed with the Board a request for Special Permission to Appeal 
Trial Examiner's ruling revoking the subpoena duces tecum which 
had been served on the Regional Director. By telegraphic order 
dated June 22, 1966, the Board denied the Respondent's request. 


e. The June 29, 1966, hearing 


The hearing in this case was reconvened at Indianapolis, 
Indiana, on June 29, 1966. At this hearing the Union offered in 
evidence numerous collective -bargaining contracts between the 
Union and General Motors Corporation, Chrysler Corporation, 
Borg-Warner Corporation, Perfect Circle Corporation, and 
Ex-Cell-O Corporation and subsidiaries at locations other than 
in Indiana. Although these contracts were initially received in 
evidence by me, I later decided that the Respondent's objection 
concerning the authentification of these contracts was sound, and 
consequently reversed my ruling receiving these contracts in 
evidence. At this ‘time, pursuant to an agreement between the 
Union and the Respondent, and over the objection of the General 
Counsel, the hearing was postponed until July 28, 1966, to enable 
the Union to produce witnesses who would be competent to testify. 
as to the authenticity of the contracts in question. = 


2. 

4 At the close of the hearing on June 29, 1966, I was served 
with a copy of a complaint and summons in a civil action in 
the United States District Court for the Southern District 
of Indiana, Indianapolis Division, entitled EX-CELL-O 
Corporation v. William T. Little, Regional Director, 
Twenty-fiith Region, National Labor Relations Board, 
Owsley Vose, Trial Pxaminer, National Labor Relations 
Board, Case 1P66--C--o15. The Respondent in its com- 
plaint sought an order restraining me from closing the 
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f. The Union's unsuccessful, attempt to subpoena 
certain of the Respondent's records 

At the hearing on June 29, 1966, the Union served on Robert 
M. Jones, a vice president of the Respondent, a subpoena duces 
tecum calling upon him to produce the following: 3 
All records of wage increases and fring benefits granted to 
production and maintenance employees at the Elwood, ! 
Indiana, plant of Ex-Cell-O Corporation since 22 October 


1964. 


A petition to revoke this subpoena was timely filed with me. | On 
July 8, 1966, after consideration of the matter, I issued an order, 
together with an accompanying opinion, denying the petition to 
revoke. Thereafter Jones declined to comply with the subpoena. 
No steps were taken in the United States District Court to obtain 


compliance with the subpoena. 


g. The July 29, 1966, hearing 


When the collective-bargaining contracts offered in evidence 
at the June 29 hearing were reoffered in evidence by the Union at 
the resumed hearing on July 28, 1966, the Respondent offered no 
objection to their authenticity, and they were received in evidence. 
At this hearing testimony was received from witnesses for the 
Union concerning certain aspects of some of the contracts which 


4 (Continued) hearing in the instant case until the Regional 
Director had produced the investigative materials in the 
representation case which were requested in the subpoena 
duces tecum served on the Regional Director before the 
first hearing in this case. This injunction action is dis- 
cussed more fully below. 
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had been received in evidence and related matters and also con- 
cerning wage increases granted by the Respondent, the Respon- 
dent's job classifications, and the wages of certain of the Re- 
spondent's employees. Vice President Jones did not appear at 

the July 28, 1966, hearing in response to the subpoena duces 
tecum and the records called for in the subpoena duces _tecum were 
not produced. 

The Respondent did not offer any evidence rebutting that put 
in by the Union on the question of the remedy in this case. 

Because of the pendency of the Respondent's injunction 
action against the Regional Director and me, discussed immediately 
below, the Respondent requested, and the Union acquiesced in 
this request, that the hearing not be closed until the District 
Court had reached a decision in the injunction action. Thereupon 
the hearing was adjourned indefinitely, with the understanding 
that it would not be closed before the District Judge had decided 
the injunction action against the Regional Director and me, pro- 
vided the District Judge had ruled within 60 days after he had 
heard oral argument upon the defendants’ motion to dismiss or for 


_ summary judgment, which had been filed by this time. 


h. The injunction action 


It is appropriate briefly to discuss the injunction action 
brought in the United States District Court by the Respondent 
against the Regional Director and me because it was a factor 
in the delay in disposing of this case. As stated above, the 
Respondent sought in this action, which was commenced on 
June 29, 1966,: to obtain an order restraining me from closing 
the hearing in this,case until theRegional Director had produced 
the investigative materials in the representation case (In which 
the hearing upon the Respondent's objections to the election was held) 
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subpoenaed by it before the first hearing in this case. AS noted 
above, the subpoena calling for the production of these investiga- 
tive materials was revoked by me at the hearing on June 1, 1966, 
and the Respondent's request for special permission to appeal this 
ruling was thereafter denied by the Board. A motion to dismiss 
or for summary judgment was filed on behalf of the Regional ! 
Director and me and it finally came on for argument before Cale 
J. Holder, United States District Judge, on December 1, 1966. : 
On December 13, 1966, District Judge Holder issued an Order of 
Summary Judgment in favor of the defendants. 

On December 21, 1966, I issued an order closing the hearing. 
Prior to the close of the hearing the Union filed a brief. The | 
Respondent thereafter filed its brief. 

On January 31, 1967, the Respondent filed a motion re- 
questing (1) that the District Court proceeding be noticed judi- : 
cally, and (2) that the Findings of Fact, Conclusions of Law, 
and Order of Summary Judgment for the defendants of the District 
Judge be incorporated in the record of this unfair labor practice 
proceeding. The Respondent's request (1) above is granted and 
(2) is denied. In my opinion, proceedings in the District Court 
are not properly a part of the record in this case. However, the 
District Judge's Findings of Fact will be included among the _ 
Trial Examiner's rejected exhibits and thus will be available for 
reference purposes. | 

Upon the entire record, including the briefs filed by the | 
Union and the Respondent, I make the following: | 


Findings and Conclusions 


I. The Business of the Respondent 


The Respondent is engaged at its plant at Elwood, Indiana, 
in the manufacture of metal parts. During the year preceding the 
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issuance of the complaint, the Respondent received from, and 
shipped to, points outside of Indiana, more than $50, 000 worth 
of materials and products. Upon these facts I find, as the Re- 
spondent admits, that it is engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act. 


Il. The Labor Organization Involved 


International Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW, AFL--CIO, 
is a labor organization within the meaning of Section 2(5) of the 
Act. 

Il. The Unfair Labor Practice 
The refusal to Bargain Collectively in 
violation of Section 8(a)(5) of the Act 

As indicated above, there is no issue of law or fact in this 
case concerning the appropriate unit, no issue of fact concerning 
the Board's certification of the Union as the exclusive bargaining 
representative of the employees in the appropriate unit after the 
Union won the Board-conducted election, and no issue of fact 


concerning the Respondent's refusal of the Union's request for 


a meeting for collective-bargaining purposes. 

The Respondent sought to raise before me certain additional 
factual issues relating to its objections to the election. As in- 
dicated above, the Respondent had a full opportunity to, and did in 
fact raise these issues in the prior representation proceeding, 
and the Board passed on these issues in its Decision on Review; 
consequently such additional issues were not open before me. 

Thus, the case on the merits involves simply a technical 
refusal to bargain in order to obtain court review of the Board's 
determination in its Decision on Review in the prior representation 
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| 
| 
case that the Respondent's Objections to Conduct Affecting the 
Results of the Election were without merit, and that the Union) 
should be certified as the exclusive bargaining representative , 
of the employees in the appropriate bargaining unit. A finding of a 
refusal to bargain collectively with the Union in violation of | 
Section 8(a)(5) and (1) of the Act necessarily follows. 


IV. The Remedy 


As stated above, at the opening of the hearing the Union 
announced that it would seek from the Board in this case, in | 
addition to the conventional refusal-to-bargain remedial provisions, 
a make-whole provision to compensate the Respondent's employees 
for losses assertedly flowing from the Respondent's refusal to 
observe its statutory collective-bargaining obligations. Over the 
objections of the Respondent, I permitted the Union to adduce_ 
evidence supporting its position with respect to the novel remedy 
sought by it in this case. | 

The Board's power, in appropriate circumstances, to pro- 
vide some form of a monetary award to remedy refusals to bargain 
collectively stems from Section 10(e) of the Act empowering the 
Board to require persons found to have engaged in unfair labor 
practices "to take such affirmative action including reinstatement 
of employees with or without backpay, as will effectuate the : 
policies of this Act." The "broad reach" of the Board's discretion 
to determine "how the effect of unfair labor practices may be 
expunged" has long been established. N.L.R.B. v. Link-Belt 
Company, 311 U.S. 584, 600; N.L.R.B. v. District 50, United 
Mine Workers, 355 U.S. 453, 458. As stated in Phelps Dodge 
Corp. v. N.L.R.B., 313 U.S. 177, 194: 


. Congress could not catalog all the devices and 


stratagems for circumventing the policies of the Act. Nor 
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could it define the whole gamut of remedies to effectuate 

these policies in an infinite variety of specific situations. 
Congress met these difficulties by leaving the adaptation 

of means to end to the empiric process of administration. 
The exercise of the process was committed to the Board, 
subject to limited judicial review. 


That it is within the Board's discretion to require the pay- 
ment of backpay to remedy refusals to bargain in violation of 
Section 8(a)(5) of the Act is also settled by the highest authority. 

In Fibreboard Paper Products Corp.v._N.L.R.B., 379 U.S. 203, 
the Supreme Court decided not only that the employer was obliged 
to bargain collectively with the representative of the affected 
employees concerning the contracting out, for legitimate business 
reasons, of certain maintenance operations, but also that the 
Board had the authority, in order to remedy the refusal to bargain, 
to order the resumption of the contracted-out maintenance opera- 
tions and to require the "reinstatement with backpay"’ of the 
affected employees (379 U.S. at 215). 

In various other situations the Board has provided monetary 
relief as one of the remedies for a refusal to bargain. In Ogle_ 
Protection Service, 149 NLRB 545, the Board ordered the em- 
ployer (1) retroactively to give effect to the terms of an agree- 
ment which it has reached with the union but had refused to execute 
and (2) to make the employees whole for any losses resulting from 
the initial refusal to execute the agreement. Similar cases are 
Huttig Sash and Door Company, 151 NLRB 470, 475, enfd. with a 
modification not here relevant 362 F. 2d 217, 219--220 (C.A. 4), 
and Montgomery Ward and Co., 154 NLRB 1197, modified January 
6, 1967 (C.A.D.C.), 64 LRRM 2108. Chemrock Corporation, 

151 NLRB 1074, involved an employer who had acquired a business 


and continued unchanged the operations of its predecessor and who, 
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without bargaining collectively with the representative of a small 
group of employees concerning the terms and conditions of their 
continued employment in the business, terminated them and | 
replaced them with new employees. The Board, in order to | 
remedy the employer's refusal to bargain, directed the reinstate- 
ment of the employees in question with backpay, with the rate of 
pay to be governed by that in the contract with the employer's 
predecessor. In its most recent decision in this area that Iam 
aware of, Schill Steel Products, Inc., 161 NLRB No. 83, where 
the employer had refused to execute a contract which had been 
previously agreed upon, the Board, in order to "recreate the 
conditions and relationships that would have been had there been 
no unfair labor practice, " ordered the employer “to put into effect 
and abide by its terms 1 year subsequent to the date on which the 
[employer] signs" the previously agreed-upon contract, and to 
reimburse all employees covered by the contract for the loss 

of benefits resulting from the employer's original refusal to sign. 
Cf. N.L.R.B. v. Warrensburg Board & Paper Corp., 340 F. 2d 
920, 925 (C.A. 2). 

In view of all of the foregoing decisions there can be no 
doubt as to the Board's power in appropriate circumstances to 
direct some form of monetary relief to remedy a refusal to bar- 
gain in violation of Section 8(a)(5) of the Act. Indeed, the Re- 
spondent does not argue to the contrary. Instead, relying on 
Preston Products Company, Inc. 158 NLRB No. 35, and Saks 
and Company. 160 NLRB No. 59, the Respondent urges that 
the Board has decided against exercising its power to direct the 
relief requested by the Union in this case and that I am bound 
by the precedent established in these two cases. 5/ After canara 


5 preston is presently pending before the Court of soe 
or the District of Columbia Circuit upon the saeens ft 
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consideration of the whole problem, and with due respect for the 
views of the Court of Appeals in the Preston case, I conclude 
for the reasons stated below that the Board did not intend by the 
use of the summary language in the footnote in the Preston case to 
decide the remedy question on the merits, and that the differences 
in the relief sought by the union in the Saks case and that sought 
by the Union in this case are such as to render the Saks case 
inapplicable as a precedent for my decision in this case. 

The UAW's request for a financial reparation order as a 


remedy for the refusal-to-bargain violation in the Preston case 

was made for the first time in its exceptions to the Trial Examiner's 
Decision. This request was supplemented by numerous state- 
ments of fact in the UAW's brief which were wholly without founda- 
tion in the record before the Board in the Preston case. The 


Board's summary statement in footnote 1 to its decision in the 
Preston case that "we find that the remedial order requested by 


5 the UAW, the Union involved in this case, for review of the 


Board's Decision and Order in that case. One of the issues 
raised by the UAW's petition in that case concerns the 
Board's refusal to grant the compensatory relief sought 

by the UAW as a remedy for the Section 8(a)(5) violation. 
The Court of Appeals, in ruling on preliminary motions, 
expressed the opinion that the Board had decided the 

remedy question on the merits (opinion on petition for recon- 
sideration of order transferring cases dated January 25, 
1967.) Saks is also pending for review in the Court of 
Appeals for the District of Columbia Circuit. Another case 
presenting a related remedy question pending in the same 
court is United Steelworkers of America v. N. L.R.B., 
which involves the Board's Order in Northwest Engineers 
Company, 158 NLRB No. 48. In this case, the Steelworkers 
requested the Board at the exceptions and brief stage of the 
case for remedial provisions (1) specifically directing the 
employer to bargain about about past benefits covering the 
period of the employer's refusal to bargain with the union, 
and (2) requiring any grievance and arbitration provisions 
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the Charging Party is without merit" contains not one word of 
explanation of its reasons for its action in denying the requested 
relief. The remedial issue before the Board in the Preston case 
is not one, in my opinion, which is susceptible of such summary 
disposition, without any articulation of the reasons for its decision. 
See N. L.R.B. v. Metropolitan Life Insurance Co., 380 U.S. 438, 
442--444, In these circumstances I think it more reasonable to 
interpret the Board's refusal to grant the requested relief in — 
Preston as being the result of the UAW's failure to adduce evidence 
supporting its request for relief rather than the consequence of a 
considered decision on the merits regarding the remedy question. 
In Saks_ the Charging Party requested that the Trial Examiner 
order that any collective-bargaining agreement ultimately negotiated 
by the parties be made retroactive to the date upon which the | 
employer first refused to bargain collectively. No evidence was 
offered by the Charging Party to support its request for this relief. 
The Charging Party simply argued in effect that its proposed. 
remedy was appropriate in any refusal-to-bargain case in which 
any substantial period of time woud have elapsed between the 
initial refusal to bargain and the actual commencement of bargain- 
ing negotiations. The Board, without any explanation, affirmed 
the Trial Examiner's refusal to grant the Charging Party's re- 
quested relief. The fact that the Board, in a case involving no 
special circumstances warranting special relief, went along with 
the Trial Examiner in refusing the Charging Party's sweeping 
request that retroactivity be given all future contracts negotiated 


5 (Continued) ultimately arrived at be given retroactive | 
effect. The Board's decision, which failed to include the 
requested remedial provisions, did not explain its reasons 
for failing to grant the relief requested. 
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after Board orders in delayed bargaining situations does not 
mean, in my opinion, that the Board would not henceforth con- 
sider some form of compensatory relief in refusal-to-bargain 
situations in a case where special circumstances appeared to 
justify it. 

For the foregoing reasons I am constrained to reject the 
Respondent's contention that the Board's decisions in Preston and 
Saks are dispositive of the question of the Union's request for 
compensatory relief in this case. & 

Having concluded that the Board has the power to grant the 
relief sought by the Union in this case and that the cases relied on 
by the Respondent as precedents against granting the requested 
relief are inapplicable in the circumstances of this case, the 
question remains has the Charging Party made out a case for 
granting the special remedy sought by it. 

The Union urges that the Board's usual remedial provisions 
in refusal-to-bargain cases---a cease-and-desist provision and 
an affirmative direction to bargain collectively upon request--- 
constitute but "a slap on the wrist" to employers and do not pro- 
vide any incentive to induce employers promptly to comply with 
their statutory duty to bargain collectively. The Union points out 
that it is possible for any employer to delay the commencement 
of collective bargaining for up to 2 years while he pursues the legal 


8 Insurance Workers International Union v. N.L.R.B., 360 
F. 20 623 (C.A.D.C.), also cited by the Respondent in this 
connection is not a precedent. No request for extraordinary 
relief was made of the Board, the point about the alleged 
inadequacy of the remedy having been raised by the Charging 
Party for the first time in the Court of Appeals. This de- 
cision is treated further below in the discussion of the 
Respondent's contention that the remedy sought by the Union 
is speculative in character. 
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remedies available to him in the Act. This is the period of time 
consumed in processing the representation and unfair labor practice 
cases before the Board and the enforcement or review proceeding 
in the Court of Appeals. In the instant case over 2 years has — 
already elapsed since the Board's original certification was issued, 
and another year or more will certainly elapse before the oe 

of Appeals issues its decision on review. 

During this period the employees, frustrated in their efforts 
to obtain a contract, and seeing that their employer by his own 
efforts can prevent the collective-bargaining process from even 
getting started, lose interest in union representation. When, after 
2 years or more, the employer's bargaining obligation has finally 
been confirmed by the Board and the Court of Appeals, and the 
employer finally sits down at the bargaining table, the employees 
representative is bargaining from a position of weakness rather 
than the position which the union would have been in had the em- 
ployer promptly following the certification of the union as its 
employees’ bargaining representative sat down and bargained over 
the terms of a contract. A result like this, the Union argues, is 
to place a premium on disobedience of the law. Employers who 
promptly comply with their bargaining obligations are placed at 
an economic disadvantage and flouters of the national policy, as 


embodied in the Act, are financially rewarded for their conduct. 


Some indication of the extent of such financial rewards appears 

in the record in the instant case. As is more fully developed 
below, it appears that during the period since the original certifica- 
tion of the Union the employees of the Respondent's Elwood, | 
Indiana, plant, the plant here involved, have not enjoyed all the 
employment benefits which the Respondent provides for its : 


employees at its plants in the adjoining States of Ohio and Michigan, 
who are covered by collective-bargaining contracts with the 
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Union, and there do not appear to be compensating advantages 
accruing to the Elwood employees. 

What is needed, to remedy this situation, contends the 
Union, is to take the profit out of refusing to bargain collectively. 
The Union proposes that this be done by requiring that the em- 
ployees be made whole for the period from the refusal to bargain 
until the Employer complies with his statutory bargaining obliga- 
tions. In support of its contention in this regard the Union calls 
my attention to the decision of Trial Examiner Josephine H. Klein 
in Zinke's Foods, Inc., presently pending before the Board, in 
which she included in her recommended order a make-whole pro- 
vision such as the Union seeks in this.case. Under the procedure 
contemplated by Trial Examiner Klein in the Zinke's case, the 
determination of the sums necessary to make the employees whole 
for their losses resulting from the employer's refusal to bargain 
would be left to a supplemental proceeding before the Board, if 
necessary. u 

The considerations underlying the Union's request for an 
additional remedy in this case, in my opinion, are weighty ones. 
The encouragement of collective bargaining is the central objec- 
tive of the Act. The achievement of this objective can be 
frustrated in part by employers simply challenging the Board's 
actions in the representation case to the fullest extent permissible 
under the statute. The detriment to collective bargaining occurs 
whether the employer in good faith believes that the Board has made 


Y Zinke is the only other case 


presenting this remedy question 
in which evidence was received by the Trial Examiner bear- 
ing upon the appropriateness of the requested remedy and 
methods of determining how the employees were to be 

made whole. 
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a serious error of law in the representation proceeding or whether 
the employer, as a deliberate maneuver to stall bargaining, raises 
spurious objections and thereafter pursues them to the utmost. 

The Board's existing remedies are ineffectual in these delay 
situations and in my opinion some additional form of remedy should 
be adopted in an effort to bring about more complete conformance 
with the policies of the Act in this area. After giving considerable 
thought to the precise form a remedial provision would take which 
would help solve the delay problem in refusal-to-bargain situations, 
I propose for consideration the following provision: 


Compensate, in the manner set forth in the section hereof 
entitled "The Remedy" each of its employees for the mone- 
tary value of the minimum additional benefits, if any, in- 
cluding wages, which it is reasonable to conclude that the 
Union would have been able to obtain through collective 
bargaining with the Respondent, for the period commencing 


with the date of the Respondent's formal refusal to bargain 


collectively, October 25, 1965, and continuing until paid. 

The Respondent's principal arguments against adopting 
some form of the additional remedy requested by the Union are 
that such a remedy would be punitive in effect and would | 
require the Board to speculate concerning the terms of the 
collective-bargaining contract which the parties would have | 
arrived at had they sat down and bargained collectively after the 
original certification of the Union. The former argument is dis- 
cussed below. And the latter argument cannot be considered in 
the abstract; it must be viewed against the background of concrete 
facts contained in the record in this case. | 

As indicated above, the Respondent has three plants in Ohio, 
at Bluffton, Lima, and Fostoria, and two or more in Michigan, at 
Detroit and Traverse City. The employees of these plane are all 
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represented by the Union. The employees at all these plants 

are engaged in some form of metal working, although the products 
of all the plants are by no means the same. The collective- 
bargaining contracts negotiated by the Union on behalf of the em- 
ployees of these plants in 1962, and again in 1965, were introduced 
into evidence by the Union in this case. 8/ The provisions of 
these contracts, some of which are summarized in the chart 
below, show a certain degree of uniformity among the contract 
provisions covering the employees of all these plants. A compari- 
son of the terms and conditions provided in the 1965 contracts for 
these plants with terms and conditions of employment prevailing 

at the Elwood plant reveals what appear to be significant differences 
between the terms and conditions of employment of the Elwood 
employees and those of the employees of the organized plants of 
the Respondent in Ohio and Michigan. 

Unfortunately, the record is not as complete as it should be 
with respect to showing the terms and conditions of employment at 
Elwood in 1965 because of the refusal of the Respondent's vice 
president, Robert M. Jones, to obey what I, in effect, ruled was a 
valid subpoena calling for his attendance at the hearing as a witness 
and calling upon him to produce records of wage increases and fringe 


87 , : 

= As stated above, the Union also introduced into evidence 
collective-bargaining contracts negotiated by it with General 
Motors Corporation, Chrysler Corporation, and certain 
other companies having plants in the vicinity of Elwood, 
Indiana. The Union suggested that a comparison be made of 
the increases, direct and indirect, granted in contracts with 
these corporations with the increases granted by the Re- 
spondent at Elwood since the certification of the Union, and 
that such 2 comparison could be used as an alternative yard- 
stick in this case. In view of the availability of comparisons 
between the contract terms covering the Respondent's Ohio 
and Michigan plants with the terms and conditions at its 
Elwood plant, I find it unnecessary to consider the alternative 
yardstick proposed by the Union. 
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benefits granted Elwood employees since October 22, 1964. ! Con- 
sequently, I have had to fall back on other sources of information 
concerning the terms and conditions of employment at Elwood 
during the period in question. The principal source of information 
in this regard is a booklet entitled "OUR EMPLOYEE HANDBOOK, 
ELWOOD PLANT, EX-CELL-O CORPORATION, " which was 
received in evidence in the prior representation case. The book- 
let shows-on its fact that it has been revised from time to time, 
the last time being May 1963. While the record does not show that 
the handbook had been revised to reflect changes between May 
1963 and April 1965; it was offered: in evidence at the hearing 
in the representation case in May 1965 at the request of the 
Respondent's counsel. In any event, even if the handbook may not 
‘pe up-to-date as of April 1965, it is immaterial since it is being 

“relied on not to determine the precise measure of damages suffered 
by the Elwood employees, if ‘any, as a result of the Respondent's 
refusal to bargain, but merely to help me to decide whether practi- 
cal ways of measuring the extent of such damage exist. The 
determination of the precise measure of damages, if any, will be 
left to supplemental proceedings before the Board, if differences 

in regard thereto cannot be adjusted informally. | 

Set forth below is a chart giving a comparison of the pro- 
visions of the 1965 contracts negotiated by the Union for the Bluffton, 

Lima, and Fostoria, Ohio, and Traverse City and Detroit, “Michi- 


gan, plants ‘with the terms and conditions set forth in the Elwood 


employee handbook for the Elwood plant. 
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It appears from the above chart that the Elwood eruntoyees 
have not enjoyed all the fringe benefits granted through the collec- 
tive-bargaining process to the employees in the Respondent's 
organized plants in the neighboring States of Michigan and Ohio, 
apparently the Elwood employees do not have supplemental unem- 
ployment benefits, do not have the benefit of contractually 
guaranteed cost-of-living adjustments, 9/ their hospital and surgical 
benefits apparently are not given on as generous terms as those 
given the employees of the Respondent's organized plants, and , 
their various insurance benefits do not appear to measure up to 
those accorded the employees of the Respondent's organized plants. 

The rates of pay of the Respondent's Elwood employees and 
the wage increases granted them in the period since the original 
certification of the Union may or may not compare favorably with 
the wages at the Respondent's organized plants. These facts 


cannot be determined on this record because of the Respondent's 


refusal to obey the subpoena calling for the production of the 
necessary factual data. But these facts can be ascertained. _ 

When these and all of the other facts casting light on the 
Respondent's treatment of its Elwood employees as compared with 
its treatment of the employees at its organized plants are as- : 
certained and considered in the light of the Respondent's pattern 
of treatment of the employees represented by the Union, a sound 
pasis will exist, in my opinion, for drawing a reasonable conclusion 
regarding the minimum additional benefits which the Respondent's 
Elwood employees would have obtained had the Respondent com- 
plied fully with its duty to bargain collectively. 


y The Consumers Price Index issued by the Bureau of Labor 
Statistics of the United States Department of Labor shows 
that the period from the date of the original certification of 
the Union in 1964 to the present has been one of steadily 
rising prices. CCH Labor Law Reports f 12954. 
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It is settled that the losses or damages suffered by the 
Elwood employees need not be established with mathematical pre- 
cision. 

_ . . Where the defendant by his own wrong has prevented 

a more precise computation, the jury may not render a 

verdict based on speculation or guesswork. But the jury 

may make a just and reasonable estimate of the damage 
based on relevant data, and render its verdict accordingly. 

In such circumstances "juries are allowed to act upon pro- 

pable and inferential, we well as upon direct and positive 

proof." Story Parchment Co. v. Paterson Co., [282 U.S. 

555, 563]. Eastman Kodak Co. v. Southern Photo Co-, 

[273 U.S. 359, 377--379]. Any other rule would enable 

the wrongdoer to profit by his wrongdoing at the expense 

of his victim. It would be an inducement to make wrong- 

doing so effective and complete in every case as to preclude 

any recovery, by rendering the measure of damages uncer- 
tain. 


Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264--265. 
See also The Elyria-Lorain Broadcasting Company v. The Lorain 
Journal Company, 358 F. 2d 790, 793 (C.A. 6). 

While it is true that the courts have emphasized that the 
Board lacks the power to "compel concessions or otherwise sit in 


judgment upon the substantive terms of collective bargaining 
agreements" (N. L.R.B. v- American National Insurance Co. , 

343 U.S. 395; Insurance Workers International Union v. N, L.R.B., 
360 F. 2d 823, 827 (C.A.D.C.), the Board in making a deter mina- 
tion on the facts which are available in this case as to the minimum 
additional benefits which the Elwood employees would have ob- 
tained had the Respondent engaged in bargaining with the Union, 
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would not be deciding on the terms of a collective-bargaining | 
contract. It would merely be drawing inferences from the facts 
of record of a kind which it is frequently called on todraw. For 
example, in backpay cases, the Board, because of the difficulty 
in reconstructing accurately the situation to what it would have been 
absent the unfair labor practices, is frequently compelled to adopt 
a formula which will give a fair approximation of the backpay due. 
See N. L.R.B. v. Brown & Root, Inc., 311 F. 2d 447, 452 (C.A. 
8); N.L.R.B. v. Rice Lake Creamery Co., 365 F. 2d 888, 891 
(C.A.D.C.). While in some cases I can envisage practical | 
difficulties in the way of ascertaining what additional benefits| 
employees might have obtained through the collective-bargaining 
process, in the particular factual situation here presented, I can 
find no such serious problems. 

The remedy which I am contemplating is not punitive ini 
any sense of the word. It merely makes the employees partially 
whole for losses which they suffered as a result of the Respondent's 
refusal to bargain collectively with their chosen representative. A 
compensation order of the type proposed here is much less harsh 
than a backpay order to employees discharged in violation of the 


Act, which may require in effect that the employer pay double 


wages (backpay to the discharged employees and wages to the 
replacement employees). The proposed provision merely re- 
quires that the Respondent restore to the employees part of the 
extra profit which the Respondent realized at the expense of the 


| 
employees from refusing to bargain collectively with their 


statutory bargaining representative. The Respondent is made no 
worse by this provision than it would have been had it fully ob- 
served its collective-bargaining obligations from the beginning. 
As between the Respondent's employees who suffered losses as 


a result of the Respondent's law violation and the Respondent, the 
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wrongdoer, the equities certainly favor the victims of the Re- 
spondent's wrongdoing. N. L.R.B. v. Don Juan Inc., 185 F. 2d 
393, 394 (C.A. 2). As the Court of Appeals for the Fifth Circuit 
has said in rejecting an analogous argument in another refusal to 
bargain situation, the order "makes those'. - . whole who [have] 
peen deprived of a recognized interest by acts that constitute a 
violation of the Act. . .' and... is'. . . designed to prevent the 
violator from benefiting by his misdeed. - - 'wN.L.R.B. v. 

J. H. Rutter-Rex Mfg. Co., 245 F. 2d 594, 597--598. 

While the Respondent argues that it is being penalized for 
having resorted to the only method available under the Act of 
obtaining a review of the Board's action in overruling its objec- 
tions in the representation case, I cannot agree with its conclusion 


in this regard. Assuming that the Board were to adopt the remedy 


proposed herein, and the case went to the Court of Appeals for 
review, if the court ultimately rules that the Respondent was right 
in urging that the election should have been set aside because of 
the Union's preelection conduct, then the Court of Appeals will 
set aside the Board's Order and no obligation whatever will de- 
volve upon the Respondent. On the other hand, if the Court of 
Appeals should rule that the Respondent was wrong in taking the 
position that the Board's decision in the representation case was 
erroneous and that the Respondent should have granted the Union's 
request for bargaining, why should the Respondent not be required 
to pay the damages which it is reasonable to conclude its employ- 
ees suffered as a result of the Respondent's having violated the 
National policy for a considerable period of time? When em- 
ployees are discharged in violation of the Act they are made 
whole from the date of the employer's violation. I can see no 
valid reason why ‘the same principle should not be applied in a 
refusal-to-bargain case. 
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I recognize that the Board heretofore has not ordered any 
additional relief in technical refusal-to-bargain cases beyond 
the usual cease-and-desist and affirmative bargaining order pro- 
visions. However, I am aware of no case, other than the | 
Preston and Saks cases cited by the Respondent and which have 
been discussed above, in which this question has been presented. 
As stated above, there is nothing in the Preston and Saks indicat- 
int that the Board has seriously addressed itself to their problem. 
And, in my opinion, the problem is a serious one. I have been 
assuming, and do assume, that the Respondent's challenge of the 
Board's decision overruling the Respondent's objections to the 
election is not based on hostility to the collective-bargaining pro- 
cess but upon a sincere desire to obtain a review of what it regards 
aS an erroneous ruling by the Board. 10/ | 

But the course which the Respondent has followed is one which 
is open to all employers, including ones who are opposed to col- 
levtive bargaining in any event and who calculate that the cost of 
litigating is more than offset by the savings resulting from stalling 
the commencement of bargaining for possibly 2 years, or more. 
During this period, assuming that the Court of Appeals ultimately 
sustains the Board's actions in the representation case, the 
National policy with regard to collective bargaining has been 
wholly frustrated, and the employees have been deprived of the 
fruits of the bargaining process. Employers who willingly accept 
the collective-bargaining obligations provided for in the Act are 

| 


10) I must admit that it is not without some question in my 
mind that I make this assumption, particularly in view of the 
Respondent's excursion into the United States District Court 
in an effort to obtain an injunction restraining me from clos- 
ing the hearing in this case. This was a factor causing part 
of the delay in this case. However, I have resolved my 
doubts in this regard in favor of the Respondent. 
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placed at a competitive disadvantage with those who break the 
law. These results, in my opinion, are completely antithetical 
to the purposes of the Act and call for a remedy which will help 
restore the situation to that which would have existed but for the 
unfair labor practices. 

Accordingly, I will incorporate in my recommended order 
the compensation provision suggested above. The compensation shall 
be computed on a quarterly basis and shall bear interest at 6 per 
cent, per annum, compounded quarterly. 

My proposed ‘compensation provision contemplates that the 
compensation period will begin on the date on which the Respondent, 
first refused the Union's request for bargaining conference, 
October 25, 1965. It may be suggested that it is unreasonable 
to assume that the parties would have been able immediately to 
reach a collective-bargaining agreement, and that therefore some 
later date should be adopted for the beginning of the compensation 
period, in the event this provision is approved by the Board. 
However, in view of the fact that the Respondent's express refusal 


to bargain on October 25, 1965, was merely the continuation of a 
policy adopted by it, certainly by January 1965, when it filed its 
Request for Review of the Acting Regional Director's Supplemental 


Decision and Certification of Representative, it appears to me 

not unreasonable to adopt the October 25, 1965, date. Had the 
Respondent accepted the Acting Regional Director's Supplemental 
Decision and Certificate of Representatives and commenced bargain- 
ing in good faith soon thereafter, in the normal course of events 
an agreement would probably have been reached before October 25, 
1965. To adopt a later date for the commencement of the com- 
pensation period is to put a premium on disobedience of the 
statutory policy and unnecessarily to prolong the competitive dis- 
advantage suffered by law abiding employers who accept Board 
certifications without challenge. 
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Under the terms of this provision, if adopted by the Board, it 
is possible that compensation will be due former employees of the 
Respondent. Of course the entitlement to such compensation will 
terminate as of the date of their leaving the Respondent's employ. 

I will also include in my recommended order a preseryation 


of records provision of the type customarily used in backpay cases. 


Conclusions of Law 


1, All production and maintenance employees at the 
Respondent's Elwood, Indiana, plant, including tool crib stores 
employees, shipping and receiving and follow-up employees, but 
excluding all office clerical employees, plant clerical employees, 
all professional employees, guards and supervisors as defined 
in the Act, constitute a unit appropriate for the purposes of 
collective bargaining within the meaning of Section 9(b) of the Act. 

2. On and at all times since October 25, 1965, Inter- 
national Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, UAW, AFL--CIO, has been the 
exclusive bargaining representative of the employees in the’ 
aforesaid collective-bargaining unit. 

3. By refusing on and after October 25, 1965, to bargain 
collectively with International Union, United Automobile, Aerospace 
and Agricultural Implement Workers of America, UAW, AFL-- 
CIO, as the exclusive bargaining representative of the employees 
in an appropriate bargaining unit, the Respondent has engaged 
in an unfair labor practice in violation of Section 8(a)(5) and (1) 
of the Act. 

4, The aforesaid unfair labor practice affects commerce 
within the meaning of Section 2(6) and (7) of the Act. : 

Upon the foregoing findings and conclusions and the entire 
record, and pursuant to Section 10(c) of the Act, I hereby issue 
the following: 
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RECOMMENDED ORDER 


The Respondent, Ex-Cell-O Corporation, Elwood, Indiana, 
its officers, agents, successors, and assigns, shall: 

1. Cease and desist from refusing to bargain collectively 
with International Union, United Automobile, Aerospace and Agri- 
cultural Implement Workers of America, UAW, AFL--CIO, as 
the exclusive representative of the employees in the appropriate 
unit stated in paragraph 1 of the Conclusions of Law above. 

2. Take the following affirmative action which it is 
found will effectuate the policies of the Act: 

(a) Upon request, recognize and bargain collectively 
with International Union, United Automobile, Aerospace and Agri- 
cultural Implement Workers of America, UAW, AFL--CIO, as 
the exclusive representative of the employees in the appropriate 
unit set forth in paragraph 1 of the Conclusions of Law above. 

(o) Compensate, in the manner set forth in the 
section entitled "The Remedy, " each of its employees for the 
monetary value of the minimum additional benefits, if any, in- 
cluding wages, which it is reasonable to conclude that the Union 
would have been able to obtain through collective bargaining with 
the Respondent, for the period commencing with the date of the 
Respondent's formal refusal to bargain collectively, October 
25, 1965, and continuing until paid. 

(c) Preserve and, upon request, make available to 
the Board or its agents, for examination and copying, all payroll 
records, social security payment records, timecards, personnel 
records and reports, and all other records necessary to analyze 
the amounts of compensation due. 

(a) Post at its Elwood, Indiana, plant, copies of 


the notice attached marked "Appendix. Wy i/ Copies of said notice, 


iL In the event that this Recommended Order is adopted by the 
Board, the words "a Decision and Order" shall be substituted 
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to be furnished by the Regional Director for Region 25, after | 
being duly signed by an authorized representative of the Respondent, 
shall be posted by the Respondent immediately upon receipt there- 
of, and be maintained by it for 60 consecutive days thereafter, in 
conspicuous places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps shall be taken 
to insure that said notices are not altered, defaced, or covered by 


any other material. 
3. Notify said Regional Director, in writing, within 20 
days from receipt of this Recommended Order, what steps have 


been taken to comply herewith. 22, 


Dated at Washington, D. C. 


1i/ : 

==/ (Continued) for the words "the Recommended Order of a 
Trial Examiner" in the notice. In the further event that the 
Board's Order is enforced by a decree of a United States 
Court of Appeals, the words "a Decree of the United States 
Court of Appeals Enforcing an Order" shall be substituted 


for the words "a Decision and Order. " 


In the event that this Recommended Order is adopted by the 
Board, this provision shall be modified to read: "Notify 
said Regional Director, in writing, within 10 days from the 
date of this Order, what steps Respondent has taken to 
comply herewith. " 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 


Pursuant to the Recommended Order of a Trial Examiner of 
the National Labor Relations Board, and in order to effectuate 
the policies of the National Labor Relations Act, as amended, we 
hereby notify our employees that: 


WE WILL, upon request, recognize and bargain collectively 
with International Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW, AFL-- 
CIO, as the exclusive representative of our production and 
maintenance employees, including tool crib stores em- 
ployees, shipping and receiving and follow-up employees, 
put excluding all office clerical and plant clerical employ- 
ees, all professional employees, guards, and supervisors. 


WE WILL compensate our employees, present and former, 
for the monetary value of the minimum additional benefits, 
including wages, which it is reasonable to conclude that 
the Union would have been able to obtain through collective 
bargaining for the period commencing with the date of our 
formal refusal to bargain collectively, October 25, 1965, 
and continuing until paid. 


EX-CELL-O CORPORATION 
Employer 


Dated 


By 
(Representative) (Title) 


This notice must remain posted for 60 consecutive days from 


the date of posting, and must not be altered, defaced, or covered 
by any other material. 
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If employees have any question concerning this notice or 
compliance with its provisions, they may communicate directly 
with the Board's Regional Office, 614 ISTA Center, 150 West 
Market Street, Indianapolis, Indiana, 46204, Telephone 
633--8921, 


Case No. 25-CA-2377 


DECISION AND ORDER 


On March 2, 1967, Trial Examiner Owsley Vose issued his 
Decision in the above-entitled proceeding, finding that Respondent 
Ex-Cell-O Corporation had engaged in and was engaging in certain 
unfair labor practices within the meaning of the National Labor 
Relations Act, as amended, and recommending that it cease and 
desist therefrom and take certain affirmative action, including 
an order directing the Respondent to make whole its employees 
for any losses suffered on account of its unlawful refusal to 
bargain with the UAW (the Charging Party), as set forth in the 
attached Trial Examiner's Decision. Thereafter, the Respondent 
filed exceptions to the Trial Examiner's decision and a supporting 
brief, together with a request for oral argument. As the com- 
pensatory remedy adopted by the Trial Examiner in this case 
poses several novel issues of importance, the National Labor 
Relations Board granted oral argument and consolidated this 
matter for purposes of said argument with three other cases 
involving the same or related issues (Zinke's Foods, Inc., | 
30--CA--372; Herman Wilson Lumber Company, 26--CA--2536; 
Rasco Olympia Inc., d/b/a Rasco 5--10--25 cents, 19--CA-- 
3187). : 
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The Board granted a number of motions for permission 
to file briefs amicus curiae and also invited certain other interested 
parties to file them and to participate in the oral argument which 
was held on July 12 and 13, 1967. The parties who submitted 
amicus briefs and participated as such in the argument were: 
The Chamber of Commerce of the United States, the National 
Association of Retail Merchants, The American Federation of 
Labor and Congress of Industrial Organizations, and The Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America. Amicus briefs were also submitted by 
the National Association of Manufacturers, Preston Products 
Company, Inc., and The NAACP Legal Defense and Educational 
Fund, Inc. 

The Board has reviewed the rulings of the Trial Examiner 
made at the hearing and finds that no prejudicial error was com- 
mitted. The rulings are hereby affirmed. The Board has con- 
sidered the Trial Examiner's Decision, the exceptions, cross- 
exceptions, the briefs of the parties and those submitted amicus 
curiae, the oral arguments made before the Board, and the re 
record in the proceeding, and adopts the findings, conclusions, 


and recommendations of the Trial Examiner, as modified fencn 


This case began with the UAW's request for recognition on 
August 3, 1964. Ex-Cell-O refused the Union's request on 
August 10, 1964, and the Union immediately filed a petition for 


by The Respondent's motion, filed on August 19, 1970, seeking 
dismissal of the complaint herein is denied. N.L.R.B. v. 
Gissel Packing Co., 395 U.S. 575, 610; N. L.R.B. v. Katz 
369 U.S. 136, 748, fn. 16; Franks Bros. Co. v. N. L.R.B., 
321 U.S. 702. See alsoN.L.R.B. v. Rutter-Rex Manu- 
facturing Company, Inc., 396, U.S. 258. 
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Certification of Representative. After a hearing the Regional : 
Director ordered an election, which was held on October 22, 1964, 
and a majority of the employees voted for the Union. The Company, 
however, filed objections to the conduct of the election, alleging 
that the Union made certain misrepresentations which assertedly 
interfered therewith, but the Acting Regional Director, ina | 
Supplemental Decision of December 29, 1964, overruled them. 
The Company then requested review of that decision, which the 
Board granted, and a hearing was held on May 18 and 19, 1965. 
The Hearing Officer issued his Report on Objections on July 15, 
1965, and recommended that the objections be overruled. The 
Company filed exceptions thereto, but on October 28, 1965, the 
Board adopted the Hearing Officer's findings and recommendations 
and affirmed the Regional Director's certification of the Union. 

The day after the Board's certification was issued, the : 
Company advised the Union that it would refuse to bargain in order 
to secure a court review of the Board's action 2 and later reiterated 


this position after receiving the Union's request for a bargaining 


meeting. The Union thereupon filed the 8(a)(1) and (5) charge in 
this case and the complaint was issued on November 23, 1965, 

The Respondent's answer admitted the factual allegations of the 
complaint but denied the violation on the ground that the Board's 
certification was invalid. The hearing herein, originally scheduled 


2) The Company’s letter stated that: 


We have received the Labor Board's decision concerning 
our objections to the conduct of the union election held | 
October 22, 1964. As you know, the only way the Labor 
Board's decision in this case can be reviewed is through a 
technical refusal to bargain, and consequently we are unable 
to meet with you and bargain until the review procedure is 
carried out. 
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3/ 


for February 15, 1966, commenced on June 1, 1966; — it was 


adjourned until June 29, 1966, to permit the Union to offer evidence 
supporting its request for a compensatory remedy for the alleged 
refusal to bargain; the hearing was postponed again until July 28, 
1966. 4/ The Company also petitioned the United States District 
Court for an injunction against the Regional Director and the Trial 
Examiner to restrain the latter from closing the hearing until the 
Regional Director had produced the investigative records in the 
representation case. The Court issued a summary judgment deny- 
ing the injunction on December 13, 1966, and on December 21, 1966, 
the Trial Examiner formally closed his hearing. On March 2, 
1967, the Trial Examiner issued his Decision, finding that the 
Company had unlawfully refused to bargain in violation of Section 
8(a)(5) and (1) of the Act and recommended the standard bargaining 
order as aremedy. In addition the Trial Examiner ordered the 
Company to compensate its employees for monetary losses in- 
curred as a result of its unlawful conduct. 

It is not disputed that Respondent refused to bargain with the 
Union, and we hereby affirm the Trial Examiner's conclusion that 
Respondent thereby violated Section 8(a)(1) and (5) of the Act. 
a 


= This delay was caused by Respondent's unsuccessful 
attempt to subpoena the Regional Director's filed in the 
representation case. 


4/ This postponement grew out of the Company's objections to 


the authenticity of certain collective-bargaining contracts 
offered by the Union to substantiate its request for a com- 
pensatory remedy. The Company later withdrew its ob- 
jection. It also refused to comply with a subpoena duces 
tecum requesting production of certain records relating to 
wage increases and fringe benefits. 
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The compensatory remedy which he recommends, however, raises 
important issues concerning the Board’s powers and duties to | 
fashion appropriate remedies in its efforts to effectuate the policies 
of the National Labor Relations Act. | 

It is argued that such a remedy exceeds the Board's gener 
statutory powers. In addition, it is contended that it cannot be 
granted because the amount of employee loss, if any, is so specu- 
lative that an order to make employees whole would amount to the 
imposition of a penalty. And the position is advanced that the ! 
adoption of this remedy would amount to the writing of a contract 
for the parties, which is prohibited by Section 8(d). 5/ | 

We have given most serious consideration to the Trial | 
Examiner's recommended financial reparations Order, and are in 
complete agreement with his finding that current remedies of the 
Board designed to cure violations of Section 8(a)(5) are inadequate. 
A mere affirmative order that an employer bargain upon request 
does not eradicate the effects of an unlawful delay of 2 or more 
years in the fulfillment of a statutory bargaining obligation. : 
It does not put the employees in the position of bargaining strength 
they would have enjoyed if their employer had immediately re- 
cognized and bargained with their chosen representative. It does 
not dissolve the inevitable employee frustration or protect the 
Union from a loss of employee support attributable to such delay. 
The inadequacy of the remedy is all the more egregious where, as 
in the recent N. L.R.B. v. Tiidee Products, Inc., 6/ case, the 


5; 49 Stat. 454 (1935), as amended, 29U.S.C. § 158(d) (1958): 
“but such obligation [to bargain collectively ] does not compel 
either party to agree to a proposal or require the making of 
a concession. ...™ 


8/24 (C.A.D.C., April 3, 1970). : 
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court found that the employer had raised "frivolous" issues in 
order to postpone or avoid its lawful obligation to bargain. We 
have weighed these considerations most carefully. For the reasons 
stated below, however, we have reluctantly concluded that we 
cannot approve the Trial Examiner's Recommended Order that 
Respondent compensate its employees for monetary losses in- 
curred as a consequence of Respondent's determination to refuse 

to bargain until it had tested in court the validity of the Board's 
certification. 

Section 10(c) of the Act directs the Board to order a person 
found to have committed an unfair labor practice to cease and 
desist and "to take such affirmative action including reinstate- 
ment of employees with or without pack pay, as will effectuate 
the policies of this Act." This authority, as our colleagues note 
with full documentation, is extremely broad and was so intended 
by Congress. It is not so broad, however, as to permit the 
punishment of a particular respondent or a class of respondents. 
Nor is the statutory direction to the Board so compelling that the 
Board is without discretion in exercising the full sweep of its 
power, for it would defeat the purposes of the Act if the Board 
imposed an otherwise proper remedy that resulted in irreparable 
harm to a particular respondent and hampered rather than pro- 
moted meaningful collective bargaining. Moreover, as the Supreme 
Court recently emphasized, the Board's grant of power does not 
extend to compelling agreement. (H. K. Porter Co., Inc. v. 
N.L.R.B., 397 U.S. 99.) It is with respect to these three limita- 
tions upon the Board's power to remedy a violation of Section 
8(a)(5) that we examine the UAW's requested remedy in this case. 


The Trial Examiner concluded that the proposed remedy was 


not punitive, that it merely made the employees partially whole 
for losses occasioned by the Respondent's refusal to bargain, and 
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was much less harsh than a backpay order for discharged employ- 
ees, which might require the Respondent to pay wages to these, 
employees as well as their replacements. Viewed solely in the 
context of an assumption of employee monetary losses resulting 
directly from the Respondent's violation of Section 8(a)(5), as 

finally determined in court, the Trial Examiner's conclusion | 
appears reasonable. There are, however, other factors in this 
case which provide counter weights to that rationale. In the first 


place, there is no contention that this Respondent acted in a 


manner flagrantly in defiance of the statutory policy. On the con- 


trary, the record indicates that this Respondent responsibly 
fulfills its legally established collective-bargaining obligations. 

It is clear that Respondent merely sought judicial affirmance of 
the Board's decision that the election of October 22, 1964, should 
not be set aside on the Respondent's objections. In the past when- 
ever an employer has sought court intervention in a representation 
proceeding the Board has argued forcefully that court intervention 
would be premature, that the employer had an unquestioned right 
under the statute to seek court review of any Board order before 
its bargaining obligation became final. Should this procedural 
right in 8(a)(5) cases be tempered by a large monetary liability 

in the event the employer's position in the representation case 

is ultimately found to be without merit? Of course, an employer 
or a union, which engages in conduct later found in violation of 
the Act, does so at the peril of ultimate conviction and re- | 
sponsibility for a make-whole remedy. But the validity of a 
particular Board election tried in an unfair labor practice case 

is not, in our opinion, an issue on the same plane as the discharge 
of employed¢s for union activity or other conduct in flagrant dis- 
regard of employee rights. There are wrongdoers and wrong- 
doers. Where the wrong in refusing to bargain is, at most a 
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debatable question, through ultimately found a wrong, the imposi- 
tion of a large financial obligation on such a respondent may come 


close to a form of punishment for having elected to pursue a 


representation question beyond the Board and to the courts. The 
desirability of a compensatory remedy in a case remarkably 
similar to the instant case was recently considered by the Court 
of Appeals for the District of Columbia in United Steelworkers 
[Quality Rubber Manufacturing Company, Inc. ]v. N.L.R.B., 

F. 2d (July 10, 1970). There the court, distinguishing Tiides 
Products, supra, indicated that the Board was warranted in re- 
fusing to grant such a remedy in an 8(a)(5) case where the em- 
ployer "desired only to obtain an authoritative determination of 
the validity of the Board's decision." It is not clear whether the 
court was of the opinion that the requested remedy was within the 
Board's discretion or whether it would have struck down such a 
remedy as punitive in view of the technical nature of the respond- 
ent's unfair labor practice. In any event, we find ourselves in 
disagreement with the Trial Examiner 's view that a compensatory 
remedy as applied to the Respondent in the instant case is not 
punitive "in any sense of the word." 

In Tiidee Products the court suggested that the Board need 
not follow a uniform policy in the application of a compensatory 
remedy in 8(a)(5) cases. Indeed, the court noted that such uni- 
formity in this area of the law would be unfair when applied "to 
unlike cases. '’ The court was of the opinion that the remedy was 
proper where the employer had engaged in a "manifestly unjustifi- 
able refusal to bargain" and where its position was “palpably with- 
out merit." v/ As in Quality Rubber, the court in Tiidee Products 
—0—— 


- In these cases, at least, it would seem incumbent on the 
Board to utilize to the fullest extent its authority under 
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distinguished those cases in which the employer's failure to | 
bargain rested on a "debatable question." With due respect for 
the opinion of the Court of Appeals for the District of Columbia, 
we cannot agree that the application of a compensatory remedy in 
8(a)(5) cases can be fashioned on the subjective determination that 
the position of one respondent is "debatable" while that of another 
is "frivolous. ' What is debatable to the Board may appear frivo- 
lous to a court, and vice versa. 8/ Thus, the debatability of the 
employer's position in an 8(a)(5) case would itself become a matter 
of intense litigation. 

We do not believe that the critical question of the employer's 
motivation in delaying bargaining should depend so largely on the 
expertise of counsel, the accident of circumstances, and the 
exigencies of the moment. | 

In our opinion, however, the crucial question to be deter- 
mined in this case relates to the policies which the requested 
order would effectuate. The statutory policy as embodied in 
Section 8(a)(5) and (d) of the Act was considered at some length 
by the Supreme Court in H. K. Porter Co., Inc. v. N. L.R.B., 
supra. There the Court held that the Board had power to require 
employers and employees "to negotiate" but that the Board was 
without power to compel a company or a union "to agree to any 
substantive contractual provision of a collective bargaining : 
agreement." The purpose of the Act, the Court held, was to 


ensure that employers and their employees "work together to 


7, (Continued) Section 10(j) and (e) of the Act, thereby minimiz- 
ing the pernicious delay in collective bargaining and conse- 
quent loss of benefits to the employees affected. See also 
Justice Harlan's concurrence in H. K. Porter, supra.| 


8/ ce. NLL.R.B. v. Magnesium Casting Co., (C.A. 1, 
May 21, 1970). | 
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establish mutually satisfactory conditions. '' The Court noted 
that Congress was aware that agreement between employers and 
unions might not always be reached, that agreement might in 
some cases be impossible, or thwarted by strikes and lockouts. 
But it was never intended, the Court held, that the Government in 
such cases step in and become a party to the negotiations. 
Recognizing that the Board's remedial powers might be insufficiert 
to copy with important labor problems, the Supreme Court never- 
theless struck down an order requiring the respondent employer in- 
voluntarily to agree to a specific contractual provision. It was 
the job of Congress, not the Board or the courts, Justice Black 
wrote, "to decide when and if it is necessary to allow governmental 
review of proposals for collective bargaining agreements and com- 
pulsory submission to one side's demands. " 

It is argued that the instant case is distinguishable from 
H. K. Porter in that here the requested remedy merely would 
require an employer to compensate employees for losses they in- 
curred as a consequence of their employer's failure to agree toa 
contract he would have agreed to if he had bargained in good faith. 
In our view, the distinction is more illusory than real. The 


remedy in H. K Porter operates prospectively to bind an employer 


to a specific contractual term. The remedy in the instant case 
operates retroactively to impose financial liability upon an em- 
ployer flowing from a presumed contractual agreement. The Board 
infers that the latter contract, though it never existed and does not 
and need not exist, was denied existence by the employer because 
of his refusal to bargain. In either case the employer has not 
agreed to the contractual provision for which he must accept full 
responsibility as though he had agreed to it. Our colleagues con- 
tend that a compensatory remedy is not the "writing of a contract" 
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because it does not "specify new or continuing terms of employment 
and does not prohibit changes in existing terms and conditions. wi 
But there is no basis for such a remedy unless the Board finds, 

as a matter of fact, that a contract would have resulted from 
bargaining. The fact that the contract, so to speak, is "written 

in the air" does not diminsh its financial impact upon the recal- 
citrant employer who, willy-nilly, is forced to accede to terms 
never mutually established by the parties. Despite the admonition 
of the Supreme Court that Section 8(d) was intended to mean what 
it says, i.e., that the obligation to bargain "does not compel 
either party to agree to a proposal or require the making of a 
concession, " one of the parties under this remedy is forced by 

the Government to submit to the other side's demands. It does 

not help to argue that the remedy could not be applied unless there 
‘was substantial evidence that the employer would have yielded to 
these demands during bargaining negotiations. Who is to say ina 
specific case how much an employer is prepared to give and! how 
much a union is willing to take? Who is to say that a favorable 
contract would, in any event, result from the negotiations 24 | 

And it is only the employer of such good will as to whom the Board 
might conclude that he, at least, would have given his employees 

a fair increase, who can be made subject to a financial reparations 
order; should such an employer be singled out for the imposition of 
such an order? To answer these questions the Board would be 
required to engage in the most general, if not entirely speculative, 
inferences to reach the conclusion that employees were deprived 


of specific benefits as a consequence of their employer's refusal 
to bargain. | 

Much as we appreciate the need for more adequate remedies 
in 8(a)(5) cases, we believe that, as the law now stands, the pro- 


posed remedy is a matter for Congress, not the Board. In our 
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opinion, however, substantial relief may be obtained immediately 
through procedural reform, giving the highest possible priority 
to 8(a)(5) cases combined with full resort to the injunctive relief 
provisions of Section 10(j) and (e) of the Act. . 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations 
Act, as amended, the National Labor Relations Board hereby 
orders that the Respondent, Ex-Cell-O Corporation, Elwood, 
Indiana, its officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 

(a) Refusing to bargain collectively with International 
Union, United Automobile, Aerospace and Agricultural Implement 
Workers of America, UAW, as the exclusive representative of 
the employees in the appropriate unit as set forth in the attached 
Trial Examiner's Decision. 

(b) Interfering with, restraining, or coercing em- 
ployees in the exercise of their rights guaranteed in Section 1 of 
the Act. 


2. Take the following affirmative action which it is 
found will effectuate the policies of the Act: 

(a) Upon request recognize and bargain collectively 
with International Union, United Automobile, Aerospace and 
Agricultural Implements Workers of America, UAW, as the 
exclusive representative of the employees in the appropriate unit. 
The appropriate unit is: 


All production and maintenance employees, including tool 
crib store employees, shipping and receiving and follow-up 


employees, but excluding all office clerical and plant 
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clerical employees, all professional employees, guards, 


and supervisors. 


(b) Post at its Elwood, Indiana, plant copies of the 
attached notice marked "Appendix. " 2 Copies of said notice, on 
forms provided by the Regional Director for Region 25, after | 
being duly signed by Respondent's authorized representative, 
shall be posted by the Respondent immediately upon receipt there- 
of, and be maintained by it for 60 consecutive days thereafter, in 
conspicuous places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps shall be taken 
by Respondent to insure that said notices are not altered, defaced, 
or covered by any other material. 

(c) Notify the Regional Director for Region 25, in 
writing, within 10 days from the date of this Order, what steps 
have been taken to comply herewith. | 

Dated, Washington, D. C. August 25, 1970. 


ward B. er, 


John H. Fanning, Member 
| 
Howard Jenkins, Jr., ieraber 


NATIONAL LABOR RE LATIONS 
(SEAL) BOARD 


oO ae eee 

= In the event this Order is enforced by a judgment of the 
United States Court of Appeals, the words in the notice 
reading "Posted by Order of the National Labor Relations 
Board" shall read "Posted Pursuant to a Judgment of the 
United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board." 
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Members McCulloch and Brown, dissenting in part: 


Although concurring in all other respect in the Decision and 
Order of the Board, we part company with our colleagues on the 
majority in that we would grant the compensatory remedy recom- 
mended by the Trial Examiner. Unlike our colleagues, we be- 
lieve that the Board has the statutory authority to direct such relief 
and that it would effectuate the policies of the Act to do so in this 
case. 

Section 10(c) of the Act directs the Board to remedy unfair 
labor practices by ordering the persons committing them to cease 
and desist from their unlawful conduct "and to take such affirma- 
tive action including reinstatement of employees with or without 
back pay, as will effectuate the policies of this Act... ." 10/ 
The phrase “affirmative action" is nowhere qualified in the statute, 
except that such action must “effectuate the policies of this Act, " 
and indicates the intent of Congress to vest the Board with remedial 
powers coextensive with the underlying policies of the law which 
is to be enforced.’ This provision "did not pass the Wagner Act 
Congress without objection to the uncontrolled breadth of this 


power." ae 


But the broad language survived the challenge. 

The contention made by the Respondent herein that legisla- 
tive history requires a narrow construction of the Board's re- 
medial powers under Section 10(c) focuses on the deletion of the 
word "restitution" by the Senate and House Committees in reporting 


11/ 
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the original bills and their substitution therefor of the language: 
"including reinstatement . . . with or without back pay." 12/ tt 
is argued that because this change was made after a Senate Com- 
mittee print asserted that "express language such as reinstate- 
ment, backpay etc., necessarily results in narrowing the definition 
of restitution, " 13 the subsequent deletion and substitution 
evidence congressional intent to restrict the Board's remedial 
power. This interpretation of the legislative history is negated 
by a closer look at the status of the Senate Committee print, and 
the statement of Senator Wagner, the author of the legislation, 
respecting the scope of the Board's remedial power under the 
present language of Section 10(c). | 

The assertion that substitution of the illustrative language 
"including reinstatement . . . with or without back pay" would 
narrow the definition of restitution was contained in an unsigned 
staff memorandum prepared for use by the Senate Committee. 
Whatever the status of such a document for purposes of legialative 
interpretation, it does not by itself prove congressional intent, 
especially when it is relied on, as here, to dispute the plain i 


meaning of the statutory language. 14/ Further, after the Wagner 


Compare 1 Legislative History of the National Labor Relations 
Act, 1935 at 1302 with 2 Legislative History of the National 
Labor Relations Act, 1935 at 2292. 


1 Legislative History of the National Labor Relations Act, 
1935 at 1360. | 


"Restitution" is a term of art used and misused in both 
common law and equity to describe particular techniques for 
judicial enforcement and maintenance of rights, and is 
distinguishable conceptually, but not always realistically, 
from damages and specific performance. Thus, the term 
is imprecise both in meaning and application. See, for 
example, Corbin, Contracts, §§ 1102--1103, 1107; 
Williston, Contracts §§ 1454, 1482--1483. Indeed, the 
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Act had been reported out of committee with the present language 
of Section 10(c), Senator Wagner stated, in floor debates, that 
under its provisions "the Board will be empowered to issue orders 
forbidding violations of the law and making restitution to those 
who have been injured thereby. " 15/ Clearly, although the legal 
phrase had been eliminated from the Act, its sponsor's intent was 


not thereby to narrow the concept of the Board’s remedial powers. 
And, this broad construction of Section 10(c) has long been accepted 


by the courts. 
The Supreme Court, in its consideration of the Board's 
remedial powers, has consistently interpreted Section 10(c) as 


allowing the Board wide discretion in fashioning remedies. Thus, 


in Phelps Dodge Corp. v. N.L.R.B., 16/ the Court stated that: 


Attainment of a great national policy through expert 
administration in collaboration with limited judicial review 
must not be confined within narrow canons for equitable 
relief deemed suitable by chancellors in ordinary private 
controversies. 


14/7 ; 2 : 
—/ (Continued) American Law Institute's Restatement of the 


Law of Restitution does not include remedies for torts such 
as ejectment, replevin, or trover, even though restitutionary 
in nature, and most significantly that Restatement recites 
that it "does not present the circumstances under which an 
action can be maintained. . . for a failure to perform an 
official, customary or statutory duty to pay money... ."” 
Restatement, Restitution at 2--3, Dean Roscoe Pound made 
a comparable distinction in his treatise on jurisprudence in 
emphasizing that administrative modes for the enforcement 
and maintenance of rights deserve separate treatment from 
judicial techniques. Pound, Jurisprudence at 351 (1959). 
From this background it is apparent that inclusion of the 
term "restitution" in Section 10(c) would not have been 
appropriate to illustrate a broad flexible administrative 
remedy, and its deletion is readily understandable as a 
matter of draftsmanship. 


15 / 2 Legislative History of the National Labor Relations Act, 
1935 at 2332. 


16/ 313 y.s. 177, 187--189. 
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The need for such broad remedial authority was obvious, for as 
the Court went on to say: 


. Congress could not catalogue all the devices and 
stratagems for circumventing the policies of the Act. Nor 
could it define the whole gamut of remedies to effectuate 
these policies in an infinite variety of specific situations. 
Congress met these difficulties by leaving the adaptation of 
means to end to the empiric precess of administration. — 1/ 


The declared policy of the Act is to promote the peaceful 
settlement of disputes by encouraging collective bargaining and by 
protecting employee rights. 18 To accomplish this purpose,| 
Board remedies for violations of the Act should, on one hand, 
have the effect of preventing the party in violation from so acting 
in the future, and from enjoying any advantage he may have gained 
by his unlawful practices. ae) But they must also presently | 
dissipate the effects of violations on employee rights 20/ in order 
that the employees so injured receive what they should not have 
been denied. at A Board order so devised is to be enforced by 


bil Id. at 194. 


18/ 49 stat. 552 (1935), as amended, 29U.S.C. $151 (1958). 


19/ National Licorice Co. v. N.L.R.B., 3090U.S. 350, 364. 


20/ See, e.g., Franks Bros, Company v. N.L.R.B., 321 U.S. 


702, 704; N.L.R.B. v. Fansteel etallurgical Corp., 306 
U.S. 240, 357. ("The purpose of the Act is to promote the 
peaceful settlement of disputes by providing legal remedies 
for the invasion of employee rights. ") 


International Brotherhood of ee roe 
Ceramics Co. |v. N.L.R.B., me (C.A.D.C.), 
entg. in part and remanding in part 138 maEe 1178; Leeds 

& Northrup Co. v. N.L.R.B., 301 F. 2d 874 (C. A. 3), 

enfg. 162 NLRB 9 
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the courts "unless it can be shown that the order is a patent 
attempt to achieve ends other than those which can fairly be said 


to effectuate the policies of the Act." oe 


Deprivation of an employee's statutory rights is often 
accompanied by serious financial injury to him. Where this is so, 
an order which only guarantees the exercise of his rights in the 
future often falls far short of expunging the effects of the unlawful 
conduct involved. Therefore, one of the Board's most effective 
and well-established affirmative remedies for unlawful conduct is 
an order to make employees financially whole for losses resulting 


22, Fibreboard Paper Products Corp. v. N.L. R.B., 379 U.S. 


303, 216, Citing with approval Virginia Blectric and Power 
Co. v. N. L.R.B., 319U.S. 533, 540. In Consolo v. Federal 
Maritime Commission, 383 U.S. 607, the Supreme Court 
upheld a compensatory award by that Commission, which, 
like the Board, is among a number of administrative agencies 
that may grant compensatory remedies. See 39 Stat. 736, 

as amended, 46 U.S.C. § 821 (1964), which states that the 
Commission "may direct payment... of full reparation 

to the complainant for the injury caused by such violation. " 
There the petitioner had also suffered financial loss because 
of the respondent's statutory violation, and the Court, rely- 
ing heavily on cases involving this Board, stated (383 U.S. 

at 620--621) that Congress was very deliberate in limiting 
judicial review of agency determinations because: 


It frees the reviewing courts of the time-consuming and 
difficult task of weighing the evidence, it gives proper 
respect to the expertise of the administrative tribunal and it 
helps promote the uniform application of the statute. These 
policies are particularly important when a court is asked 

to review an agency's fashioning of discretionary relief. In 
this area agency determinations frequently rest upon a 
complex and hard-to-review mix of considerations. By 
giving the agency discretionary power to fashion remedies, 
Congress places a premium upon agency expertise... .- 
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from violations of the Act. 23/ Various types of compensatory 


orders have been upheld by the Supreme Court in the belief that 
“Making the workers whole for losses suffered on account of an 
unfair practice is part of the vindication of the public policy which 
the Board enforces." 24/ The most familiar of these is the ! 
backpay order used to remedy the effect of employee discharges 
found to be in violation of Section 8(a)(3) of the Act. 22/ while 
the cease-and-desist and reinstatement orders remedy the denial 
of the aggrieved employee's rights and protect the prospective 
exercise thereof, the backpay order repairs the financial losses 
which have been suffered, and, in thus making the employee) 
whole, ae) serves to recreate, as fully as possible, the conditions 
and relationships that would have been, had there been no unfair 
labor practice. 21 | 

As a result of its experience over the years, the Boar; 
has made modifications in its backpay orders to make them more 


effective. Thus, in Isis Plumbing & Heating Co., 28/ the Board 


23/ Virginia Electric and Power Company v. N.L.R.B., supra 


at : 
Phelps Dodge Corp. v. N.L.R.B., fn. 16, supra at 197. 


This remedy has been ordered since the Board reported its 
first case in 1935, Pennsylvania Greyhound Lines, Inc., 1 
NLRB 1, enfd. 303 U.S. 261. 


Cf, Nathanson v. N.L.R.B., 344 U.S. 25; N.L.R.B. _v. 
Deena Artware, Inc., 361 U.S. 398 (concurring Opinion of 
Mr. Justice Frankfurter). 


Local 60, United Brotherhood of Carpenters v. N.L.R.B., 
Supra (concurring opinion of Mr. Justice Harlan); Leeds 


& Northrup Co. v. N. L.R.B., supra. 
138 NLRB 716. 
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ordered that interest at 6 percent be added to the reimbursement 
of wages lost by employees as a result of a respondent's wrong, 
in order to achieve a more equitable result and to encourage 
compliance with Board orders. The U.S. Court of Appeals for 
the District of Columbia, in upholding the Board's power to award 
such compensation, noted that even though the Board has waited 
for about 25 years to employ the interest mechanism, it could not 
close its eyes to the realities of the employees’ position, and 

that in the evaluation of the law of remedies "some things are 
pound to happen for the ‘first time.*" 29/ 

An earlier example of such modification occurred in F. W. 
Woolworth Company, 30, after the Board became aware that in 
numerous cases, after a long period of unemployment following 
their discriminatory discharges, employees succeeded in obtaining 
higher paying jobs. With the type of backpay order then in effect, 
some employers secured an advantage by being dilatory and re- 
fraining from offering reinstatement, for greater delay meant 
a progressive reduction or even complete elimination of backpay 
due. Further, employees who saw this steady reduction of their 
backpay would waive their right to reinstatement in order to toll 
the running of the period and freeze the amount of backpay owing 
at the highest possible amount. In Woolworth, the Board countered 
this stratagem of delay by ordering that backpay be computed on 
a quarterly basis, with the earnings in one particular quarter 
having no effect upon the backpay liability for any other quarter. 


297  tnternational Brotherhood of Operative Potters v. N.L.R.B., 
Supra at 761. See ABC Air Freight Co., nc. v. C.A.B., 
301 F. 2d 295 (C.A. 2), concerning the need for flexibility. 


90 NLRB 289. 
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The ‘Supreme Court upheld the new method of compensation in | 


N.L.R.B. v. Seven-Up Bottling Company of Miami, Inc., Su 
_and stated that it is the function of the Board to give coordinated 


effect to the policies of the Act. The Court further indicated that 
in consideration of the practical interplay of the individual remedies 
of backpay and reinstatement, "both of which are within the scope 
of its authority, " the Board may fashion one so that it complements, 
rather than conflicts with, the other. 32/ 

It is clear from the Act that the Board's Sse re- 
medies need not be limited to the above situations, and the courts 
have always interpreted the phrase "with or without back pay" 
as being merely an illustrative example of the general grant of 
power to award affirmative relief. 33/ The Board, with judicial 
approval, has also employed make-whole orders to remedy : 
various other types of violations of the Act. In Virginia Electric 
and Power Company v. N.L.R.B., supra, for example, the | 
Supreme Court upheld a Board order directing the employer to 
make whole its employees for dues checked off in favor of a : 
company-dominated union. The Court's rationale in part was that 
"Like a backpay order, it does restore to the employees in 
some measure what was taken from them because of the Company's 
unfair labor practices, " and that ". . . both are remedies created 
by statute---the one explicitly and the other implicitly in the con- 
cept of effectuation of the policies of the Act... ." % 


31, 344 U.S. 344. 


Id. at 348. 


See, e.g., Virginia Electric and Power Co. v. N.L. R.B. “ 
supra at 539; Radio Officer's Union v. N.L.R.B., 34710. S. 
17, 54; Phelps Dodge Corp. v. N.L.R.B., 313 U.S. aie 
187--189. 


Supra at 543. 
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The Board has already recognized in certain refusal-to- 
bargain situations that the usual bargaining order is not sufficient 
to expunge the effects of an employer's unlawful and protracted 
denial of its employees’ right to bargain. Though the bargaining 
order serves to remedy the loss of the legal right and protect its 
exercise in the future, it does not remedy the financial injury which 
may also have been suffered. In a number of situations the Board 
has ordered the employer who unlawfully refused to bargain to 
compensate its employees for their resultant financial losses. 
Thus, some employers unlawfully refuse to sign after an agreement. 
The Board has in these cases ordered the employer to execute the 


agreement previously reached and, according to its terms, to 
make whole the employees for the monetary losses suffered be- 
cause of the unlawful delay in its effectuation. 35, 


See, e.g., Schill Steel Products, Inc., 161 NLRB 939; 
Huttig Sash and Door Co., 151 NLRB 470, enfd, in part 

362 F. Dd 217 (C.A. 4). Cf. N.L.R.B. v. George E. Light 
Boat Storage, Inc., 373 F. 2d %65 (C.A. 5), where the 
court of appeals enforced the Board's compensatory order 
which compelled the employer to reimburse, employees for 
back overtime and welfare payments according to the terms 
of the contract which was unlawfully repudiated in violation 
of Section 8(a)(5). The court noted that: 


A simple order to bargain in good faith would not be suf- 
ficient. To allow an employer unlawfully to repudiate a 
collective-bargaining agreement at the small cost of being 
required, sometime in the future, to sit-down and bargain 
with the union would encourage such violations of the Act. 
For the period from the breach until a new agreement, if 
any, is reached pursuant to the Board's bargaining order, 
the employer would be at liberty to disregard the terms of 
the contract. The temptation to violate the Actina 
situation where the employer would have everything to gain 
and nothing to lose would be overwhelming. 


The principle underlying these decisions has been affirmed 
by the Supreme Court in N. L.R.B. v. Joseph T. Strong, 
d/b/a Strong Roofing & Insulating Co., 395 U.S. dol. 
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Similarly, in American Fire Apparatus Co., 36/ the 
employer violated Section 8(a)(5) by unilaterally discontinuing 
payment of Christmas bonuses, and the Board concluded that only 
by requiring the bonuses to be paid could the violation be fully 
remedied. The Court of Appeals for the Eighth Circuit in en- 
forcing the order commented "Nor do we believe that the difficulty 
in computing the precise amount due each employee is a sub- 
stantial reason for modifying the Board's order. " In Leeds & 
Northrup Co. v. N.L.R.B., supra, which involved a related 
problem, the Court of Appeals for the Third Circuit reached a 
similar conclusion. There, the employer unilaterally altered its 
formula for computing its annual profit-sharing bonus.. The Board 
found that a violation of Section 8(a)(5) had occurred and ordered 
payment to the employees of the difference between what they had 
received and the amount they would have been paid under the prior 
method of computation. In enforcing that order, the court stated: 

The Board's backpay award in this case is supportable on 

the ground that the union might have successfully resisted 

all or a portion of the reduction in its share of profits 

had it been afforded an opportunity to bargain, and the 

employees should not be left in a worse position than they 

might have enjoyed if the union had been given the opportunity 
to bargain. While it is true that a retroactive order; might 
afford the employees a better position than the union's 
bargaining might have achieved, the Board can hardly be 
said to be effectuating policies beyond the purposes of the 

Act by resolving the doubt against the party who violated 

the Act. Retroactive enforcement must always contain in it 

- some element of hardship on the employer, but a failure to 


36, J - 160 NLRB 1318, enfd. 380 F. 2d 1005 (C.A. 8). 


670 


grant back pay imposes at least an equal hardship on the 
employees. 


And in Fibreboard Paper Products Corp., 31/ the employer 


unilaterally contracted out its maintenance operations in violation 
of Section 8(a)(5).. The Board concluded that an order to bargain 
about this decision could not, by itself, adequately remedy the 
effects of the violation. It further ordered the employer to rein- 
state the employees and to make them whole for any loss of earn- 
ings suffered on account of the unlawful conduct. The Supreme 
Court upheld the compensatory remedy, and stated that "There has 
been no showing that the Board's order restroing the status quo 
ante to insure meaningful bargaining is not well designed to promote 
the policies of the Act." 38/ 

The question now before us is whether a reimbursement order 
is an appropriate remedy for other types of unlawful refusals to 
pargain. On the basis of the foregoing analysis regarding Section 
10(c), we believe that the Board has the power to order this type 
of relief. Further, for the reasons set forth herein, we are of 
the view that the compensatory remedy is appropriate and necessary 
in this case to effectuate the policies of the Act. 

An employer's unlawful refusal to bargain completely 
frustrates the purposes of the Act, as it directly contravenes the 
congressional policy of encouraging collective bargaining and also 
denies the statutory right of the employees to bargain collectively 


3) 138 NLRB 550, enfd. 322 F. 2d 411 (C.A.D.C.), affd. 
379 U.S. 203. 


379 U.S. at 216. See alsoN.L.R.B. v. Joseph T. Strong, 
d/b/a Strong Roofing & Insulating Co., Supra atin. 35. 


38/ 
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through their chosen representative. 39/ It is clear from the Act 
itself and from its legislative history that immediate recognition of 
this right was contemplated; and partly to achieve this goal Con- 
gress, in originally enacting the Act in 1935, excluded Board orders 
in certification proceedings under Section 9(c) from direct review 

in the courts. 2°/ This judgment was reaffirmed in 1947 when 

a conference committee rejected a proposed House amendment which 
would have permitted any interested persons to obtain review | 
immediately after certification because "such provision would 
permit dilatory tactics in representation proceedings. " ma Very 


38, y/ Both the legislative history of the Act and decisions of the 
Supreme Court emphasize the central role of the employees’ 
right to bargain and the correlative duty of employers to 
honor it. S. Rep. No. 573, 74th Cong. Ist Sess. 12 (1935). 
See, e.g., Consolidated Edison Co. of New York, Inc. v. 
N.L.R.B., 305 U-S. 197 336: “The Act contemplates the 


9 
making of contracts with labor organizations. That is the 
manifest objective in providing for collective-bargaining. "5 
N.L.R.B. v. Insurance Agents! International Union, AFL- 


an agreement, " 


A Board decision in a certification proceeding is nota — 
“final order't made reviewable by Section 10(3) and (f) in the 
courts of appeals. See, e.g., American Federation of | 
Labor, et al. [Shipowners’ Assn. e Pacific Coast] v. 
N.L.R.B., 308 U.S. ; Boire v. The Greyhoun cee 
tion, 676 U.S. 473. The House Report clearly states 

policy behind this restriction: 
When an employee organization has built up its membership 
to a point where it is entitled to be recognized as the repre- 
sentative of the employees for collective bargaining, and 
the employer refuses to accord such recognition, the union, 
unless an election can promptly be held to determine the 
choice of representatives, runs the risk of impairment of 
strength by attrition and delay while the case is dragging 

on through the courts, or else is forced to call a strike 

to achieve recognition by its own economic power. H. R. 
Rep. No. 972, 74th Cong., 19 Sess. 5--6. 


41/ Statement by Senator Taft, 93 Cong. Rec. 6444 (1947), as 
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often, as noted by the Supreme Court, the procedural delays 
necessary to make a fair determination on charges of unfair labor 
practices have the effect of postponing indefinitely the performance 
of employers’ statutory duty to bargain, thus depriving employees 
of their legal right to such collective~bargaining representation. 42, 
The Board has taken various steps in an effort to relieve the 
wrongful effects of such delay. Thus, in Franks Bros. Company, 23/ 
for example, the Board issued a bargaining order even though the 
union had lost its majority before the issuance of the complaint 
alleging the refusal to bargain, and the Supreme Court upheld this 
action, commenting that to order further elections would be 
“providing employers a chance to profit from a stubborn refusal 

to abide by the law. That the Board was within its statutory 
authority in adopting the remedy which it had adopted to foreclose 
the probability of such frustrations of the Act seems too plain 

for anything but statement. " s 


41/ ; : 
=~/ (Continued) cited in Boire v. The Greyhound Corporation, 
fn. 40, supra at 479. 


International Association of Machinists, Tool and Die Makers 
Lodge No. 39 [Serrick Corp. N.L.R.B., U.S. 12, 
$2; Franks Bros. Company v. N.L.R.B., 321 U.S. 702, 


42/ 


————— 


? —_——_—_—_—" 
704, where the Court observed that: 


Out of its wide experience, the Board many times has ex- 
pressed the view that the unlawful refusal of an employer 
to bargain collectively with its employees’ chosen repre- 
sentatives disrupts the employees’ morale, deters their 
organizational activities, and discourages their member- 
ship in unions. 


44 NLRB 898, enfd. 137 F. 2d 989 (C.A. 1), affd. 321 
U.S. 702. 


Supra at 705. See also the Board's policy of computing 
backpay on a quarterly basis discussed supra. Further, 
in Bernel Foam Products Co., Inc., 146 NLRB 1277, the 
Board held that the filing of a refusal-to-bargain charge 
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The present remedies for unlawful refusals to bargain often 
fall short, as in the present case, of adequately protecting the 
employees’ right to bargain. Recent court decisions, congressional 
investigations, and scholarly studies have concluded that, in the 
present remedial framework, justice delayed is often justice 


denied. 45/ In N.L.R.B. v. Tiidee Products, Inc., the Court of 


Appeals for the District of Columbia Circuit recently stated that: 46/ 


While [the Board's usual bargaining’ remedy may provide 
some bargaining from the date of the order's enforcement, it 
operates in a real sense so as to be counter-productive, 

and actually to reward an employer's refusal to bargain 


ae (Continued) was not foreclosed by the fact that the union 
lost a representation election, since an employer's unlawful 
activities could very well have caused the loss. To do other- 
wise would lend "the Board procedures as a tool to thwart 
the statutory rights of the majority of the employees in- 
volved and subverts the very purpose of the Act." 146: 
NLRB at 1281. | 


45/ The Cox Advisory Panel's report to the Senate Commit 
on Labor and Public Welfare concluded that a major weak- 
ness in labor-management relations law is the long delay 
between the point at which a union seeks recognition of its 
majority status and the day when the employees’ right to 
bargain through their chosen representative is vindicated 
by enforcement of a bargaining order. The Panel posed the 
question: "If an employer refused to bargain collectively 
on June 3, 1959, how much good will be done by an order 
to bargain entered December 1, 1961?" It concluded that "A 
remedy granted more than 2 years after the event will: bear 
little relation to the human situation which gave rise to the 
need for Governmental intervention." Pages 2 and 10 of — 
report pursuant to S. Res. 66 and S. Res. 141, 86th Cong., 
2d Sess. 81 (1960). A similar conclusion is evident from 
the testimony given in the hearings before the Sperial Sub- 
committee on Labor of the House Committee on Education 
and Labor on H. R. 11725 (1967) which investigated the 
adequacy of Board remedies. 


46/ Supra at p. 
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during the critical period following a union's organization of his 
plant. The obligation of collective bargaining is the core of the 
Act, and the primary means fashioned by Congress for securing 
industrial peace, N.L.R.B. v. American National Insurance Co., 
343 U.S. 395, 404 (1952). 

. . . Employee interest in a union can wane quickly as 
working conditions remain apparently unaffected by the Union or 
collective bargaining. When the company is finally ordered to 
bargain with the union some years later, the union may find that 
it represents only a small fraction of the employees. See Ross, 
Analysis of Administrative Process Under Taft-Hartley, 1966 
Labor Relations Yearbook 299, 302--303; Note, An Assessment 
of the Proposed 'Make-Whole’ Remedy in Refusal-To-Bargain 
Cases, 67 Mich. L. Rev. 374, 378 (1968). Thus the employer 
may reap a second benefit from his original refusal to comply with 
the law: He may continue to enjoy lower labor expenses after the 
order to bargain either because the union is gone or because it is 
too weak to bargain effectively. A study by Professor Philip Ross 
shows that a contract is signed in most situations where the em- 


ployer honors its duty to bargain without delay, 41/ but that the 


47 . n 

='/ An independent study of UAW experience in obtaining first 
bargaining contracts during a 6-month period was made by 
Professor Ross, and its results were appended to the UAW's 
brief. The study indicates that the DAW succeeded in obtain- 
ing contracts in 97 percent of the cases following a Board- 
conducted election. The contracts resulted in average per- 
centage wage increases of 7.9 percent and an average in- 
crease in the value of fringe benefits amounting to 3.9 per- 
cent. 
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chance of a contract being signed is cut in half if the case must! go 
to court enforcement of a bargaining order. 48/ In the interim, 
of course, the employees are deprived of their rightful union re- 
presentation and the opportunity to bargain over their terms and 
conditions of employment, while at the same time their employers 
may gain a monetary advantage over their competitors who have 
complied with their legal duty. 
The present case is but another example of a situation where 
a bargaining order by itself is not really adequate to remedy the 
effects of an unlawful refusal to bargain. The Union herein re- 
quested recognition on August 3, 1964, and proved that it repre- 
sented a majority of employees 2-1/2 months later in a Board- 


3B) A study made of 1960 cases in five Board Regional Offices 
revealed that unions succeeded in gaining contracts in 84 to 
90 percent of the cases following their winning Board- — 
conducted elections. Ross, The Government as a Source of 
Union Power 251 (1965). Professor Ross’ more recent | 
study, The Labor Law in Action: An Analysis of the 
Adminstrative Process Under the Taft-Hartley Act (1966), 
considered all 8(a)(5) cases during a 5-year period. Cases 
concerning first bargaining situations yielded the following 
conclusions: 


By far, the most significant influence on bargaining conse- 
quences was the stage of case disposition. The facts speak 
for themselves. About two-thirds of cases closed before 
issuance of complaints resulted in execution of first con- 
tracts. ... 


With the exception of a handful of cases which required Supreme 
Court action prior to closing, the longer the litigation the 

less likely was the prospect of the signing of a first contract. 
Only about half (approximately 57 percent) of all cases | 

closed after a Board order resulted in such contracts and 

less than 36 percent of the cases closed after circuit court 
enforcement ended up with agreements. 


The explanation for these results which comes most 
readily to mind is the factor of time. The long, drawn out 
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conducted election. Nonetheless, since October 1965 the employer, 
by unlawfully refusing to bargain with the Union, has deprived its 
employees of their legal right to collective bargaining 49/ thr ough 
their certified bargaining representative. 50/ While a bargaining 


7.3: fget FN 
( 


Continued) process of administrative investigation, hearing 
and findings and, ultimately adjudication, bring two, three 
or four years of delay and a weakening of the charging union 
through the effects of the unexpunged unfair labor practices 
upon the employees... . 


Professor Ross’ earlier study revealed that on the average 
nearly 2-1/2 years elapse between the filing of an unfair 

labor practice aharge and the issuance of a judicial decree. 
Ross, The Government as a Source of Union Power, at 171. 


Cf. N.L.R.B. v. Southbridge Sheet Metal Works, Inc., 
380 F. od 651 (C.A. 1). Such delay frustrates the purposes 
of the Act and leads to strikes and other labor unrest. 


We find no merit in the Respondent's contention in the pre- 
sent case that, at least in a "technical" refusal-to-bargain 
situation, a compensatory remedy would penalize if for 
obtaining judicial review of the Board's representation pro- 
ceedings. In Consolo v. Federal Maritime Commission, 
supra at 624--625, the Court rejected the same contention. 
Relying on a case involving the Board (N. L.R.B. v. Electric 
Vacuum Cleaner Company, Inc., 315 U.S. 685), the Court 
concluded that "At any rate it has never been the law that 

a litigant is absolved from liability for that time during which 
his litigation is pending" (Id, at 624--625) and noted (at 625) 
that the time of appeal allowed the respondent to continue its 
unlawful conduct thus in turn continue to injure the petitioner. 
That such a remedy would include the entire emount lost by 
the wronged party, instead of being reduced by the amount 
accruing while the violater was contesting the issue, no more 
makes the remedy penal in character under this Act than it 
does elsewhere. "The litigant must pay for his experience, 
like other who have tried and lost."" Life & Casualty Ins. 
Co. v. McCray, 291 U.S. 566, 575. 


There is no question of the right of an employer to 
test the legal propriety of a Board certification or to test 
its legal position repecting any issue of law or fact upon 
which a Board bargaining order is predicted; but it should 
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order at this time, operating prospectively, may insure the 


exercise of that right in the future, it clearly does not repair, the 
injury to the employees here, caused by the Respondent's denial 
of their rights during the past 5 years. 

In these refusal-to-bargain cases there is at least a leg 
injury. Potential employee losses incurred by an employer's 
refusal to bargain in violation of the Act are not limited to : 
financial matters such as wages. Thus, it is often the case that 
the most important employee gains arrived at through collective 
bargaining involve such benefits as seniority, improved physical 
facilities, a better grievance procedure, or a right to arbitration. 
Therefore, even the remedy we would direct herein is not com- 
plete, limited as it is to only some of the monetary losses which 
may be measured or estimated. The employees would not be 
made whole for all the losses incurred through the employer's 


BO ean (Continued) | 

2’ not thereby realize benefits not usually flowing from such 
a proceeding. In other words, should an employer choose 
to await court action, and if its legal position be sustained, 
it would not only be absolved of the duty to bargain, but 
also of any monetary remedy arising out of the order con- 
templated herein; if, on the other hand, an employer be 
found to have rested its refusal to bargain on an erroneous 
view of law or fact, any loss to employees incurred by its 
continued adherence to that error should be borne by that 
employer and not by its employees. That is the risk taken 
by all litigants. 

The employer's argument for tolling the compensatory 
period during the time he contests the violation is contrary 
to the policy of the. Act in fostering the prompt commencement 
of collective bargaining, a policy shown explicitly in the 
denial of judicial review of the Board's representation pro- 
ceedings. To allow the employer to avoid making his em- 
ployees whole for the period bargaining was delayed by his 
litigating a mistaken view of the law would encourage such 
delay in the areas in which Congress particularly deemed 
speed to be essential. 
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unfair labor practice. But, where the legal injury is accompanied 
by financial loss, the employees should be compensated for it. 
The compensatory period would normally run from the date of 

the employer's unlawful refusal to bargain until it commences to 
negotiate in good faith, or upon the failure of the Union to com- 
mence negotiations ‘within 5 days of the receipt of the Respondent's 
notice of its desire to bargain with the Union, ay although here 

a later starting date could be used because this remedy would be 

a substantial departure from past practices. 52/ Further, the 
Board could follow its usual procedure of providing a general 
reimbursement order with the amount, if any, to be determined 
as part of the compliance procedure. 53; 


557 SEE ERGSSSE Ta 
2-/ tis argued that the remedy contemplated should not be 
computed from the beginning of the Employer's refusal to 
bargain since collective-bargaining contracts are usually 
not agreed upon immediately upon the inception of a duty to 
bargain. However, an order that liability shall cease when 
the Respondent commences to bargain not when an agree- 
ment is achieved, negates any such argument for a delayed 
date of liability. For, the period between commencement 
of bargaining and agreement would be provided for at the 
end of the liability period rather than at the beginning. In 
addition to providing beginning and ending dates more precise 
and less conjectural, a computation on such a basis has the 
added advantage of permitting the employer to accept its 
basic responsibility to bargain and thereby toll the accrual 
of reimbursable losses and leave it free actually to bargain 
without added pressure to reach a contract in order thereby 
to minimize its monetary liability, thus fostering collective 
bargaining without compelling agreement. 


Cf. Fiberboard Paper Products Corp. v. N. L.R.B., supra 
at fn. 22. 


As Mr. Justice Frankfurter said, concurring in N.L.R.B. 
v. Deena Artware, Inc., 361 U.S. 398, which also involved 
a compensatory remedy: 


The Board's procedure in unfair labor practice cases is 
first to hold a hearing to determine whether an unfair labor 
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This type of compensatory remedy is in no way forbidden by 


Section 8(d) 54) It would be designed to compensate employees for 
injuries incurred by them by virtue of the unfair labor practices 
and would not require the employer to accept the measure of com- 


pensation as a term of any contract which might result from sub- 


sequent collective bargaining. The remedy contemplated in no. 


way “writes a contract” between the employer and the union, for 


it would not specify new or continuing terms of employment and 
would not prohibit changes in existing terms and conditions. ae 


— 


I 


ontinued) practice was committed, and, if it was, whether 
it would "effectuate the policies of the Act" for the Board to 
order reinstatement with backpay of any employees who 
were discharged. Section 10(c). Insuch a proceeding, the 
Board does not concern itself with the amount of backpay 
actually owing. This is excluded from the proceeding in the 
interest of the efficient administration of the Act. ... | 
[The Board's] primary function under Section 10, in con- 
nection with which it makes specific monetary orders for 
specific employees, is to prevent the conduct defined as. 
unfair labor practices in Section 8. Section 10(c) provides 
that once the Board determines that an unfair labor practice 
occurred, it may make such remedial orders for reinstate- 
ment with backpay as will "effectuate the policies” of the Act. 
We have held that the Board is granted broad discretion over 
the fashioning of remedial orders by this provision. ..- 
The salient fact which brings the Board’s remedial power 
into play under Section 10(c) is its finding that the employer's 
conduct constituted an unfair labor practice. . - - [361 U.S. 
at 411--412]. 


The provision in Section 8(d) that neither party is required 
to agree to a proposal or make a concession appears to. 
have been designed, not for the situation before us, but to 
preclude the Board from evaluating "the merits of the pro- 
visions of the parties" as a factor in determining whether 
bargaining was in good faith. House Conference Report, 
Legislative History, p. 538. 


It is in this respect that this situation is distinguishable 

from the one that was before the Supreme Court in H. K. 
Porter Co., Inc. v. N.L.R.B., 397 U.S. 99, which involved 
@ dispute over a contract clause. See I.U.E. [Tiidee Pro- 


ducts, Inc. ] v. N.L.R.B., supra. 
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All of these would be left to the outcome of bargaining, the com- 
mencement of which would terminate Respondent's liability. 
Furthermore, this compensatory remedy is not a punitive 
measure. It would be designed to do no more than reimburse the 
employees for the loss occasioned by the deprivation of their 
right to be represented by their collective-bargaining agent during 
the period of the violation. The amount tobe awarded would be 
only that which would reasonably reflect and be measured by the 
loss caused by the unlawful denial of the opportunity for col- 
lective bargaining. Thus, employees would be compensated for 
the injury suffered as a result of their employer's unlawful 
refusal to bargain, and the employer would thereby be prohibited 
from enjoying the fruits of its forbidden conduct to the end, as 
embodied in the Act, that collective bargaining be encouraged and 
the rights of injured employees be protected. 56/ It is well 
settled that a reimbursement order if not a redress for a private 


L 
FL-CIO v. N. E 
(C.A.D.C.), cert denied 5. 
appeals, in refusing to enforce part of a Board order on the 
ground that it constituted a penalty, said that: 


The Board is indeed correct when it states that the purpose 
of a remedy must be restoration of the status quo to the 
greatest extent practicably; however, the basic purpose of 
restoring the status quo is to redress the injury done to 
employees... . The crucial element in all these cases 

is that the interest being protected is the freedom of choice 
of the workers in a bargaining unit... . [T]he purpose 

of Board remedies is to rectify the harm done to the injured 
workers, not to provide punitive measures against errant 
employers. [374 F. 2d at 300--303] 
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wrong, since the Act does not create a private cause of action 

for damages, 51/ but is a remedy created by statute and designed 
to aid in the achievement of the public policy embodied in the 
Act. 58/ Accordingly, as the reimbursement order sought herein 
is meant to enforce public policy, the Board's exercise of its 
discretion in ordering such a remedy would not be strictly con- 


fined to the same mee which govern comparable awards 
59 60/ 


in either equity courts — or damage awards in legal actions. '— 


i 
BY See, e.g., H.R. Rep. No. 1147 on S. 1958 24 (1935); Virginia 


Electric and Power Company v. N.L.R.B., in. 22, supra 
"44; International Brotherhood o erative Potters v. | 
N.L.R.B., in. 21, supra at : 


In upholding the Board's Woolworth formula, the Supreme 
Court stated that: 


It is the business of the Board to give coordinated effect 

to the policies of the Act. We prefer to deal with these 
realties and to avoid entering into the bog of logomachy, 

as we are invited to, by debate about what is "remedial" 

and what is "punitive." It seems more profitable to stick 
closely to the direction of the Act by considering what order 
does, as this does, and what order does not, bear appropriate 
relation to the policies of the Act. [N.L. R.B. v. Seven-Up 
Bottling Company, fn. 31, supra at 348. | 


‘For this reason it is erroneous to characterize this reim- 
bursement order as penal or as the adjudication of a mass 
tort. It is equally wrong to fetter the Board's discretion by 
compelling it to observe conventional common law of | 
chancery principles in fashioning such an order, or to force 
it to inquire into the amount of damages actually sustained. 
Whether and to what extent such matters should be considered 
is a complex problem for the Board to decide. ... The 
fact that the Board may only have approximated its efforts to 
make the employees whole . . . does not convert this reim- 
bursement into the imposition of a penalty." Virginia Elec- 
tric and Power Company v. N.L.R.B., fn. 23, supra iat 

--554; see © Phelps Dodge Corp. v. N.L.R.B., fn, 
supra at 188; F. W. Woolworth Company v. N.L.R.B., 121 
F. 2d 658 (C. . 


See, e.g:, N.L.R.B. v. Deena Artware Inc., in. 53, supra 
at 413, where Mr. Justice Frankfurter, concurring, said 
that: 
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In the first place, it is well established that, where the defendant's 
wrongful act prevents exact determination of the amount of damage, 
he cannot plead such uncertainty in order to deny relief to the in- 
jured person, but rather must bear the risk of the uncertainty which 
was created by his own wrong. 81/ The Board is often faced with 
the task of determining the precise amount of a make-whole order 
where the criteria are less than ideal, and has successfully re- 
solved the questions presented. 62, 


60/ : | : : 

—_— (Continued) The Board's determinations are not merely 
administrative analogues of common-law judgments and they 
do not purport tobe. As here, they uniformly contain a 
specific direction to take "affirmative action." In enforcing 
the Board's orders the Courts of Appeals similarly act not 
merely to review a common-law judgment, but "effectuate 
the policies” of the National Labor Relations Act.... 


Story Parchment Co. v. Paterson Parchment Co., 282 U.S. 

- ~ When reaffirming this principle in Bigelow v. 
RKO Radio Pictures, 327 U.S. 251, 265, the Supreme Court 
relied on F. W. Woolworth Company v._ N.L.R.B., 121 F 
2d 658 (C-A. 2). The court of appeals in that case enforced 
the Board's backpay order even though, because of the em- 
ployer’s conduct, it could not be determined which employees 
were discriminatorily discharged, and stated that: 


In this striving to restore the status quo, the Board was forced 
to use hypothesis and assumption instead of proven fact. But 
its order’ is not invalid on that account; for Petitioner, by its 
unlawful conduct, has made it impossible to do more than 

to approximate the conditions which would have prevailed in 
the absence of discrimination. . . . Even in private litiga- 
tion, the courts will not impose an unattainable standard of 
accuracy. Certainty in the fact of damages is essential. 
Certainty as to the amount goes no further than to require a 
basis for a reasonable conclusion. 


The same principle has been applied to a backpay award 
granted to remedy a violation of Section 8(a)(5) in Leeds & 
Northrup Co, v. N.L.R.B., supra (see statement quoted at 
pp. 27-28 above. 


The problem most frequently arises when we must determine 
the amount of backpay due to unlawfully discharged employees. 
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cy 


But even if a reimbursement order were judged by legal or 
equitable principles regarding damages, the remedy would not be 
speculative. It is well established that the rule which precludes 
recovery of "uncertain damages" refers to uncertainty as to the 
fact of injury, rather than to the amount. sd Where, as here, 
the employer has deprived its employees of a statutory right, 
there is by definition a legal injury suffered by them, and any : 
uncertainty concerns only the amount of the accompanying reim- 
bursable financial loss. 

From a remedial viewpoint, the present type of refusal to 
bargain differs from other 8(a)(5) situations where reimbursement 
has been ordered only in the method of proof needed to calculate 
the amount of financial loss, if any, which the employees may have 
suffered. In the cases involving employer refusals to sign agree- 
ments already reached, the employees’ losses were compensated 
according to the terms of such agreement for the length of the 


62/ As we recently stated in connection with this issue (The 


Buncher Company, 164 NLRB 340, enfd. 405 F. 2d %T 


In solving many of the problems which arise in backpay) 
cases, the Board occasionally is required to adopt formulas 
which result in backpay determinations that are close 
approximations because no better basis exists for deter- 
mining the exact amount due. However, the fact that the 
exact amount due is incalculable is no justification for per- 
mitting the Respondent to escape completely his legal obliga- 
tion to compensate the victims of his discriminatory actions 
for the loss of earnings which they suffered. In general, 
courts have acknowledged that in solving such backpay 
problems, the Board is vested with wide discretion in de- 
vising procedures and methods which will effectuate the 
purposes of the Act and has generally limited its review to 
whether a method selected was "arbitrary or unreasonable 
in the circumstances involved, " or whether in determining the 
amount, a "rational basis" was utilized. 


Story Parchment Co. v. Paterson Parchment Co., supra. 
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delay in its effectuation caused by the employer. 64/ Where the 


employer unilaterally discontinued a Christmas bonus, the amount 
of employee loss was determined by utilizing the past records of 
ponuses given and the methods by which they were previously 
calculated. se In a recent case, Co a union and multiemployer 
bargaining association successfully bargained to a contract. The 
employer subsequently refused to sign the contract and attempted 
to withdraw from the multiemployer bargaining association. The 
Board found a violation of Section 8(a)(5) and ordered the employer 
to cease and desist from unfair labor practices, to sign the con- 
tract, and to pay the fringe benefits provided for in that contract. 
The court of appeals had agreed with the Board's finding of a 
violation and its order to cease and desist from violation and to 
sign the contract, but refused to enforce that part of the Board's 
order requiring the Respondent to pay the contractual fringe 
penfits as bening outside the Board's powers. The Supreme Court, 
on writ of certiorari, affirmed the Board order in toto, finding that 
the provision ordering the Respondent to pay the contractual fringe 
benefits was within the Board's remedial power granted in Section 
4 z E.g., cases cited in fn. 35, supra. 

65/ =a 


Leeds & Northrup Co. v. N.L.R.B., supra; American Fire 
Apparatus Co., in. 56, supra. The court of appeals, in 
enforcing the order in the latter case, stated that: 


_ . . the only question is whether the Board can fairly arrive 
at the loss, and such determination on the part of the Board 
may not judicially be required to rest upon any greater degree 
of certainty as to amount than that applicable to the contract 
or statutory breaches generally. [330 F. 2d at 1006. } 


N.L.R.B. v. Joseph T. Strong, d/b/a Strong Roofing & 
Tnsulating Co., supra. 
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10(c) of the Act. In situations of unlawful unilateral discontinuance 
of part of an operation, 81/ the compensation is based upon the 
wage rates previously earned by the injured employees. It may be 
noted that the Supreme Court upheld the order in Fibreboard even 
though the amount of actual loss might be deemed speculative be- 
cause it was not shown that had the employer bargained lawfully it 
would not have contracted out the work and discharged the employ- 
ees. | 

As previously indicated, the injury suffered by employees 
is predicated upon the employees’ being deprived of the right to 
collective bargaining as required by the Act. The burden of proof 
would be upon the General Counsel at the compliance stage to. 
translate that legal injury into terms of measurable financial loss, 
if any, which the employees might reasonably be found to have 
suffered as a consequence of that injury. 

A showing at the compliance stage by the General Counsel 
or Charging Party by acceptable and demonstrable means that the 
employees could have reasonably expected to gain a certain amount 
of compensation by bargaining would establish a prima facie loss, 
and the Respondent would then be afforded an opportunity to rebut 
such a showing. This might be accomplished, for example, by 
adducing evidence to show that a contract would probably not have 
been reached, or that there would have been less or no increase 
in compensation as a result of any contract which might have been 
signed. | 

Accordingly, uncertainty as to the amount of loss does: mot 
preclude a make-whole order proposed here, and some reasonable 
method or basis of computation can be worked out as part of the 
compliance procedure. These cannot be defined in advance, but 
there are many methods for determining the measurable financial 


GY Z 
S{/  ¥Fibreboard Paper Products Corp. v. N.L. R.B., supra. 
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gain which the employees might reasonably have expected to 
achieve, had the Respondent fulfilled its statutory obligation to 
bargain collectively. The criteria which prove valid in each case 
must be determined by what is pertinent to the facts. Nevertheless, 
the following methods for measuring such loss do appear to be 
available, although these are neither exhaustive nor exclusive. 
Thus, if the particular employer and union involved have contracts 
covering other plants of the employer, possibly in the same or a 
relevant area, the terms of such agreements may serve to show 
what the employees could probably have obtained by bargaining. 88, 
The parties could also make comparisons with compensation patterns 
achieved through collective bargaining by other employees in the 
same geographic area and industry. 89/ or the parties might 
employ the national average percentage changes in straight time 
hourly wages computed by the Bureau of Labor Statistics. 


88, As an example, the Uni 


collective-bargaining agreements it had negotiated with Ex- 
Cell-O at five of its other plants in nearby States. 


on here presented evidence of the 


69/ Data customarily cited by companies and unions in negotia- 


tions, according to the study by the National Industrial Con- 
ference Board, "Preparing for Collective Bargaining, " 

pp. 60 and 65, tables 2 and 6, could also assist in making 
the determination. The company lists include settlements 
negotiated by other firms in company's industry; settlements 
negotiated by union with which company deals; settlements 
in company's immediate job area; settlements negotiated by 
big companies; settlements negotiated by subsidiaries of 
parent company; settlements negotiated by related industries, 
such as suppliers; settlements negotiated with other unions, 
etc. The union lists include settlements by other companies 
within the jurisdiction of the union; settlements in the 
immediate job market area of the firm with which the union 
is dealing; settlements negotiated by the big companies; and 
miscellaneous. 
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And there is other available significant data which may be 
utilized to indicate the value of the lost collective-bargaining | 
opportunity. For example, the Bureau of Labor Statistics conducts 
an annual study of union wage scales in the building construction, 
local transit, local trucking, and printing industries. This study 
covers all local unions in 68 selected cities. BLS similarly | 
makes a quarterly wage survey of seven major construction trades 
in 100 selected cities. The Bureau also issues monthly reports 
of wage and benefit changes under collective-bargaining agreements 
in manufacturing establishments employing 1, 000 or more produc- 
tion and related workers. A related survey-of wage developments 
in smaller manufacturing units covers both unionized and non- 
unionized establishments. There are other Bureau of Labor | 
Statistics facts which may bear on the remedy. One of significance 
is the periodic wage and benefits survey of 50 manufacturing and 20 
nonmanufacturing industries. The data collected in this program 
reports on about 20 million employees on both a national and 
regional basis, usually with listings by size of establishment, size 
of community, collective-bargaining coverage, and type of product 
or plant group. Another Bureau of Labor Statistics program 
periodically gathers wage and benefits data on a Standard Metro- 
politan Statistical Area basis for more than 60 occupational cate- 
gories in all but the smallest establishments. Depending on the 
type of industry, these surveys cover from 8 to 72 metropolitan 


areas. ue, Guidance may also be forthcoming, on occasion, from 


LY’ All of the foregoing programs of fact gathering and analysis 
are described in detail in Bureau of Labor Statistics, Hand- 
pook of Methods for Surveys and Studies (1966). 
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other forms of data'frequently cited in the collective-bargaining 
process 71/ such as Consumer Price Indices and productivity 
statistics. Other relevant wages and benefit information will be 
available to the General Counsel and the parties from private 
sources and their use and usefulness in the compliance process 
will likely vary with the particular circumstances of the individual 
case. Furthermore, additional data could become available through 
new compilations which might later be undertaken by the Bureau 

of Labor Statistics or other agencies, including this agency, as 
well as by unions, employers, and private and public organizations 
and institutions. 

In the instant'case, as noted above, a prima facie showing of 
loss can readily be made out by measuring the wage and benefit 
increments that were negotiated for employees at Respondent's 
other organized plants against those given employees in this 
bargaining unit during the period of Respondent's unlawful refusal 
to bargain. Granted that the task of determining loss may be more 
difficult in other cases where no similar basis for comparison 
exists, this is not reason enough for the Board to shirk its statutory 


M 


easuring the amount of loss calls for a knowledge of pay 
rates in the industry and area for comparable jobs, a detailed 
understanding of the pay rates in Respondent's plant and 
increases therein during the period when compensation may 
have been accruing, and like specialized technical matters. 

Employers and unions are well equipped by their 

specialized knowledge and experience to deal with these 
matters. Indeed, from time to time, they have been able to 
resolve the amounts due in large, complex backpay cases 
following Board orders remedying unfair labor practice 
discharges, etc., by netotiation for the approval of the 
Regional Directors. 
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responsibilities, — and no reason at all for it to do soina case 
such as this where that difficulty is not present. 

For the reasons set out above, we would order the Employer 
to make its employees whole for their measurable losses, if any, 
resulting from the unlawful refusal to bargain. We dissent from 
the Decision of the Board to the extent that it fails to direct such 
a remedy. 

Dated, Washington, D. C. August 25, 1970. 


Frank W. McCulloch, Member 


Gerald A. Brown, Member 


NATIONAL LABOR RELATIONS | 
BOARD 


(SEAL) 


| 
v2) As the Board was reminded by the court in the Tilidee Pro- 


ducts case, 


A tribunal given the function of implementing national policy 
through compensatory remedies may not soundly refer to 
the difficulty in qualifying appropriate compensation as a 
justification for the withdrawal and frustration of the policy 


oe ef @ 
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APPENDIX 
NOTICE TO EMPLOYEES 
Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 


WE WILL, upon request, recognize and bargain collectively 
with International Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW, as the 
exclusive representative of all our employees in the appropriate 
bargaining unit. The bargaining unit is: 


All production and maintenance employees, including tool 


crib store employees, shipping and receiving and follow-up 


employees, but excluding all office clerical and plant clerical 
employees, all professional employees, guards, and super- 
visors. 


WE WILL NOT in any like or related manner interfere with, 
restrain, or ‘coerce employees in the exercise of their 
rights guaranteed in Section 7 of the Act. 


WE WILL bargain collectively, on request, with the above- 
named Union as the exclusive representative of the employees in 
the unit described above with respect to rates of pay, wages, 
hours of employment, and other conditions of employment and, 
if an understanding is reached, embody such understanding in a 
signed agreement. 


EX-CELL-O CORPORATION 
Employer 


By 
(Representative) (Title) 
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This is an official notice and must not be defaced by anyone. 

This notice must remain posted for 60 consecutive days from 
the date of posting and must not be altered, defaced, or covered 
by any other material. 

Any questions concerning this notice or compliance with its 
provisions may be directed to the Board's Office, 614 ISTA Center, 
150 West Market Street, Indianapolis, Indiana 46204, Telephone 
317--633--8921. 


Case No. 25-CA-2377 


ORDER CORRECTING DECISION AND ORDER 


On August 25, 1970, the National Labor Relations Board 


issued a Decision and Order zl in the above-entitled proceeding in 
which an inadvertent error appears. 
IT IS HEREBY ORDERED that said Decision and Order be, 


and it hereby is, corrected by striking paragraph 1(b) of the 
Order, and substituting therefor the following: 

(b) In any like or related manner interfering with, | 
restraining, or coercing employees in the exercise of their rights 
guaranteed in Section 7 of the Act. 

IT IS FURTHER ORDERED that the said Decision and Order, 
as printed, shall appear as hereby corrected. : 

Dated, Washington, D. C., September 1, 1970. 

By direction of the Board: 


John C. Truesdale 


Deputy Executive Secretary | 
y 185 NLRB No. 20. 
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Case No. 25-CA-2377 


MOTION TO DISMISS AND 
TO DIRECT ELECTION 


Ex-Cell-O Corporation, by its attorney, hereby respect- 
fully moves this Board to dismiss the complaint in the above 
captioned proceeding and to direct that an election be held in the 
bargaining unit described therein in order that the employees who 
currently compose the bargaining unit may freely express their 
choice in a secret ballot election as to whether or not they wish 
to be represented by a. union. In support of its motion, Ex-Cell- 
O shows the following: 


1, The basic issue in this proceeding is the validity of 
a representation ‘election (Case No. 25-RC-2670) conducted by 
the 25th Region of the Board at Ex-Cell-O's Elwood, Indiana, 
plant on October 22, 1964. In that election 102 votes were cast 
for the union, 92 votes against the union and there was one challenged 
ballot. The chronology of the proceeding is as follows: 


(a) | October 22, 1964 - Election conducted in 

Case No. 25-RC-2670. 

(b) October 29, 1964 - Ex-Cell-O filed Objections 

to Election based on union conduct prior to the election, 
including allegations of material misrepresentations 

of fact and other misconduct. 

(c) December 29, 1964 - Supplemental Decision and 
certification of representatives, overruling Ex-Cell- 


O's objections and certifying the union, issued by 


Acting Regional Director. 
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(4) January 25, 1965 - Request for Review of Supple 
mental Decision filed by Ex-Cell-O. 

(e) April 23, 1965 - Board granted Request for Re- 
view and directed hearing. 


(f) May 19-20, 1965 - Hearing conducted by attor- 
ney on staff of 25th Region. 

(g) July 15, 1965 - Report on Objections issued by 
hearing officer recommending that Ex-Cell-O's ob- 
jections be overruled. 

(h) August 17, 1965 - Exceptions to the Hearing 
Officer's Report and Supporting Brief filed by Ex- 
Cell-O. 

(i) October 28, 1965 - Decision on Review adopting 
hearing officer's recommendations issued by Board. 


(j) October 29, 1965 - Ex-Cell-O Plant Manager 
Miner notified union International Representative 


Strickland that, in order to obtain review of the Board's 
action, Ex-Cell-O would be unable to bargain with the 
union until review procedures were carried out. 

(k) November 18, 1965 - Charges, alleging Ex- 
Cell-O had unlawfully refused to bargain filed by 
Union. Case No. 25-CA-2377. : 

(1) November 23, 1965 - Complaint and Notice of 
Hearing issued. 

(m) December 6, 1965 - Answer to the Complaint 
filed by Ex-Cell-O. | 

(n) December 8, 1965 - Motion to Strike Portions of 
Respondent's Answer and Motion for seth Judg- 
ment filed by General Counsel. 
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(o) January 5, 1966 - Order to Show Cause issued 
by Trial Examiner. 

(p) ‘February 10, 1966 - Response to Order to Show 
Cause filed by Ex-Cell-O. 

(q) ‘April 1, 1966 - General Counsel's Motion to 
Strike Portions of Respondent's Answer and for 
Summary Judgment on the Pleadings denied by Trial 
Examiner. 

(r) June 1, 1966 - Hearing commenced in Case No. 
25- CA-2377; hearing postponed after union demanded 
novel "make whole" remedy, requiring taking of ex- 
tensive evidence, without prior notice to the General 
Counsel or Ex-Cell-O. 

(s) June 22, 1966 - Ancillary suit filed by Ex-Cell- 
OinU. S. District Court seeking order requiring 
Regional Director to furnish investigative reports 
made in connection with the Report on Objections in 
Case No. 25-RC-2670. 

(t) | June 29, 1966 - Hearing resumed but again ad- 
journed when union unable to authenticate various 
documents it sought to introduce in support of its 
remedy theory. 

(u) July 28, 1966 - Hearing completed but record 


left open pending outcome of ancillary proceeding. 

(v). | December 21, 1966 - Order Closing Hearing 
issued by Trial Examiner. 

(w) March 7, 1967 - Decision of Trial Examiner 
issued upholding validity of the election, ordering Ex- 
Cell-O to bargain, and granting novel "make whole” 
remedy requested by union. 
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(x) May 26, 1967 - Notice of Oral Argument with 
respect to remedy issued by Board. 
(y) June 29, 1967 - Exceptions to the Trial Bxaminer's 
Decision and Briefs filed by Ex-Cell-O. 
(z) July 12-13, 1967 - Oral Argument before Board 
held in Ex-Cell-O Corporation, Zinke's Food's Inc. ’ 
Herman Wilson Lumber Company and Rasco Olympia, 
Inc. 
(aa) July 20, 1967 - Supplemental Memorandum filed 
by Charging Party. 
(bb) July 31, 1967 - Response to Supplemental Memoran- 
dum of Charging Party with respect to remedy filed by 
Ex-Cell-O. ! 


2. Since the close of the Oral Argument on July 13, 1967, 
there has been no announcement of further action by the Board. 

3. At the time of the election on October 22, 1964, 
there were 210 employees eligible to vote in the bargaining unit 
described in the Direction of Election, Currently, as set out in 
the attached affidavit of Don Lytle, Personnel Manager, (Appendix 
A) Ex-Cell-O's Elwood operations are located in two plants, both 
manufacturing the same product and under the same supervision, 
with 530 employees in the appropriate bargaining unit. Of these 
employees, 134 were eligible to vote in the 1964 election. The 
balance of those in the unit in 1964 have transferred to supervisory 
or other positions outside the unit or have terminated their em- 
ployment. | 
4, By letter dated July 27, 1970, Roy Cantrell, Assistant 
Director, Region 3, UAW, requested that Local 1384, UAW, be 
granted recognition as representative of the employees in the 


aforementioned bargaining unit on the basis of signatures on 


696 


membership cards. (Appendix B) This request was denied in 
a letter, dated August 10, 1970, to Mr. Cantrell from Maurice 
Vancleave, Plant Manager of Ex-Cell-O's Elwood plants (Appen- 
dix C). 

5. On August 12, 1970, counsel for Ex-Cell-O filed a 
Petition for an election in the following unit: 


Included: 
All production and maintenance employees 
at the Employer's Elwood, Indiana, plants, 
including tool crib stores employees, shipping 
and receiving employees and follow-up employees. 


Excluded: 
All office clerical employees, plant clerical 
employees, all professional employees, guards 
and supervisors as defined in the Act. 


This unit is identical with that described in Case No. 25-RC-2670 
except it refers to "plants" rather than a single plant because 
Ex-Cell-O's manufacturing operations in Elwood are now conducted 
in two plants. This Petition was docketed on August 14, 1970, 

as Case No. 25-RM-321. 


6. Nearly 6 years have passed since the election involved 


in this case was held. As is shown by the chronology set out 
in paragraph 1, primary responsibility for the inordinate delay 
in processing post-election proceedings rests on the Board. 

7. Board delay's in processing cases have been the 
subject of increasingly critical comment in recent years poth from 
the courts, see, e.g, Judge Lumbard's dissenting opinion in 
N.L.R.B. v. Staub Cleaners Inc., F. 2d , (2nd Cir., 


1969), 72 LRRM 2755, and the Congress. Some courts have re- 
fused enforcement of Board orders because of delay, see, e.g. 


697 


Clark's Gamble Corporation v. N.L.R.B., 407 F.2d 199, (6th Cir., 
1968), 70 LRRM 2625; _—sF.2d__, (6th Cir., 1970), 73 

LRRM 2669. Others have enforced such orders with expressly 
stated reluctance, see, e.g., Judge Friendly's concurring opinion 
in N.L.R.B. v. Staub Cleaners, f.2d , (2nd Cir., 
1969), 72 LRRM 2755, and in Bryant Chucking Grinder Co. ‘Ve 
N.L.R.B., 389 F. 24 565, 572, 73, 67 LRRM 2017 (2nd Cir., 
1967). The latter cases rely primarily on Justice Brennan's 
statement in a footnote in the Katz case that 


‘Inordinate delay in any case is regretable, 

but Congress has introduced no time limitation | 

into the Act except that in §10(b).""_N.L.R.B. v. 
Katz, 369 U.S. 736, 748 n. 16, 50 LRRM 2177 (1962). 


8. Under the circumstances of this case, the Board's 
failure to recognizeand give weight to the inordinate delay in- 
volved will deprive the employees who currently make up the 
bargaining unit of their right to express their choice as to whether 
or not they wish to be represented by the Union. It will extend the 
application of the footnote in the Katz case to excuse all Board 


delay, no matter how unreasonable, and will ignore the important 


distinctions found here. Thus: 


(a) The bargaining unit at Ex-Cell-O's Elwood plants 
has grown from 210 to 530 employees with approxi- 
mately 25 percent of those eligible to vote in the 1964 
election still remaining in the unit. Serious questions 
were raised as to the validity of the first election 

and the union's margin of victory was very narrow. 

(b) No question of employer unfair labor practices 
of such magnitude as to prevent the holding of a valid 
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secret ballot election or of punishment of the em- 
ployer is involved. 

(c) The Katz case dealt with an employer who 

failed to bargain in good faith and who made unilateral 
changes in wages and working conditions. No question 
of the representative status of the union or of the 
validity of an election was in issue. Here the sole 
unfair labor practice of Ex-Cell-O is technical in 
nature and was invoked as its only method of obtaining 
review of the underlying representation proceeding. 

(a) ‘The delays in cases denied enforcement or re- 
luctantly enforced by the courts were rarely as long 

as that involved here and, in no instance, has enforce- 
ment been granted where there was a delay comparable 
to that of the Board's failure to act after the oral 
argument here. 


9. The union's current demand for recognition affords the 
Board an unusual opportunity to ameliorate the impact of its 
long delay by permitting the employees to choose for themselves 
as to whether or not they desire to be represented by the union. 
The union's letter of July 27, 1970, (Appendix B) states that a 
majority of Ex-Cell-O's Elwood employees in the bargaining 
unit set out in Ex-Cell-O's Petition in Case No. 25-RM-321 


have selected the union as their bargaining agent. Therefore, 


the union can claim no prejudice if its majority status is tested 


in a Board conducted election. 


For the foregoing reasons, Ex-Cell-O respectfully requests 
that this motion be granted, that the proceedings in Case No. 
25-CA-2377 be dismissed and that an election be directed either in 
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that case or in Case No. 25-RM-321, the petition currently | 
pending at the Regional Office level. | 


/s/ Kenneth C. McGuiness 


1747 Pennsylvania Avenue, N. 
Washington, D. C. 20006 


Attorney for Respondent, 
Ex-Cell-O Corporation 


Dated: August 19, 1970. 


STATE OF INDIANA 


) 
) ss: 
) 


COUNTY OF MADISON 


AFFIDAVIT 


My name is Donald M. Lytle, I am Personnel Manager at 
Ex-Cell-O Corporation, Elwood, Indiana. 
I,. hereby state that: : 
1, At the present time Ex-Cell-O Corporation 
has two plants located at Elwood, Indiana. 
They manufacture jet engine blades. They 
are operated as a single unit under the same 
supervision. | 
At the close of the payroll period ending 
8-12-70, Ex-Cell-O Corporation had 530 
persons currently working or on lay-off status 
who could be eligible to vote if an election 
were directed at this time in a bargaining unit 
consisting of Ex-Cell-O's production and main- 
tenance employees in the Elwood Plants. 
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Of these 530 employees, 134 were eligible to vote in the 
election held in Case Number 25-RM-2670 in 1964. Of the remain- 
der of the employees in the bargaining unit of 1964, 19 have trans- 


ferred to supervisory positions or other jobs outside the bargaining 
unit, and 57 are no longer employees of the company. 


/s/ Donald M. Lytle 


Subscribed and sworn to before me at Elwood, Indiana, 
this 13th day of August, 1970. 


/s/ Dorothy Carlson 


NOTARY PUBLIC, STATE OF INDIANA 
my Commission expires May, 19, 1973 


issued thru National Notary Public Asoc. 


APPENDIX B 


UAW 


INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE & AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA-UAW 


1701 W. 18th Street 
Indianapolis, Indiana 45202 


July 27, 1970 


Mr. Morris Vancleave, Plant Manager 
Excello Corporation 

2500 South "J" Street 

Elwood, Indiana 46036 


Dear Sir: 


The majority of your employees have selected the International Union, 
United Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW as their bargaining agent. i 


Recently, membership action was taken by Local 1384, UAW to instruct 
me to request that Excello Corporation bargain with the Bargaining 
Committee of Local 1384, UAW and a representative from the Interna- 
tional Union, UAW, on hours of work, wages and working conditions 

of those classified employees certified by the National Labor Relations 
Board as a proper bargaining unit. 


If you question that a majority of your employees are members and 
have selected the UAW as their bargaining agent, we will agree to 
have signatures on membership cards checked by an impartial third 
party and suggest the following named people be considered: 


Joe L. Brogdon, Madison County Sheriff Office 
204 East 8th Street 
Anderson, Indiana 


Opel Kaiser, County Trustee 
1023 North 14th Street 
Anderson, Indiana 


Mr. Morris Vancleave July 27,.1970 


Tom Braderick, County Assessor 
1722 Carlett Way 
Anderson, Indiana 


William Sebree, State Representative 
3109 East 6th Street 
Anderson, Indiana 


We will await your reply. 


Yours truly, 


/s/ Roy Cantrell 
Assistant Director 
Region 3, UAW 


RC:slb/opeiu#l 
Certified Mail #397917 


APPENDIX C 


EX-CELL-O CORPORATION 
POST OFFICE BOX 339 
Elwood, Indiana 


August 10, 1970 


Mr. Roy Cantrell, Assistant Director 
Region 3, UAW 

1701 West 18th Street 

Indianapolis, Indiana 46202 


Dear Mr. Cantrell: 


In reply to your letter of July 27, 1970, we seriously doubt that a | 
majority of our employees have selected the UAW as their bargaining 
agent. Therefore, we believe it would be unfair to the Ex-Cell-O | 
employees involved to grant your demand for recognition on the basis of 
authorization cards. 


As you are aware, the question of whether or not Local 1384, UAW, re- 
presents a majority of the production and maintenance employees at 
Ex-Cell-O's Elwood Plants is currently being considered by the National 
Labor Relations Board in Washington. It has been our position through- 
out the long period that this case has been before the Board that the proper 
method for determining the desires of our employees is for the National 
Labor Relations Board to hold a valid secret ballot election. 


From your letter of July 27, 1970, we assume you are willing that such 
an election now be held. 


Therefore, we have requested our legal counsel to file a petition for an 
election with the National Labor Relations Board's Regional Office in 
Indianapolis as soon as possible. 
Sincerely, 


EX-CELL-O CORPORATION 


/s/ Maurice Vancleave 
Plant Manager 


MV:de 
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UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
WASHINGTON, D.C. 


ZINKE's FOODS, INC. 

and Cases Nos. 30-CA-372 

30-RC-400 

RETAIL CLERKS UNION LOCAL 1401, 
RETAIL CLERKS INTERNATIONAL 
ASSOCIATION, AFL-CIO 
EX-CELL-O CORPORATION 

and Case No. 25-CA-2377 
INTERNATIONAL UNION, UNITED AUTO- 
MOBILE, AEROSPACE AND AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA, 
UAW-AFL-CIO 
HERMAN WILSON LUMBER COMPANY 

and Case No. 26-CA-2536 
INTERNATIONAL WOODWORKERS OF AMERICA, 
AFL-CIO, CLC 
RASCO OLYMPIA, INC. d/b/a 
RASCO 5-10-25¢ 

and Case No. 19-CA-3187 
RETAIL CLERKS UNION LOCAL 309, 


RETAIL CLERKS INTERNATIONAL 
ASSOCIATION, AFL-CIO 


CERTIFICATE OF SERVICE 


I, Kenneth C. McGuiness, hereby certify that I have this 
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day served, by first-class mail, a copy of the foregoing Motion 
to Dismiss and to Direct Election, on each of the following | 
parties: 


Anthony Obadal, Esquire 

United States Chamber of Commerce 
1615 H Street, N. W. 

Washington, D. C. 


Russell R. Mueller, Esquire 

Davis, Kuelthau, Vergeront & Stover 
720 Wells Building 

324 East Wisconsin Avenue 
Milwaukee, Wisconsin 


Maurice Vancleave, Plant Manager 
Ex-Cell-O Corporation 

P. O. Box 339 

Elwood, Indiana 46036 


J. William Lenz 
Ex-Cell-O Corporation 
P. O. Box 386 

1200 Oakman Boulevard 
Detroit, Michigan 48232 


S. G. Lippman & Tim Bornstein, Esqs. 
1741 DeSales Street, N. W. 
Washington, D. C. 20036 


Lynville G. Miles, Esq. 
Miles and Cummings 
605 Union Title Building 
Indianapolis, Indiana 


Stephen I. Schlossberg & Michael Friedman, Esqs. 
UAW-AFL-CIO 

Solidarity House 

8000 East Jefferson Avenue 

Detroit, Michigan 48214 


Joseph L. Rauh, Jr., Esq. 
Rauh & Silard 

1625 K Street, N. W. 
Washington, D. C. 
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Gaines N. Houston & Robert F. Fussell, Esgqs. 
1210 Tower Building 
Little Rock, Arkansas 72201 


Frank Simpson, Esq. 

Sheppard, Mullin, Richter & Hampton 
458 South Spring Street 

Los Angeles, California 90013 


John T. Lavey, Esq. 

McMath, Leatherman, Woods & Youngdahl 
711 West Third Street 

Little Rock, Arkansas 72201 


Douglas Millard, II, Esq. 
Bassett, Donaldson & Hafer 
2819 First Avenue 

Seattle, Washington 


J. Albert Woll, Robert C. Mayer, 
Laurence Gold & Thomas E. Harris, Esqs. 
736 Bowen Building 
815 15th Street, N. W. 
Washington, D. C. 20005 


Lambert Miller, General Counsel 
National Association of Manufacturers 
918 16th Street, N. W. 

Washington, D. C. 20005 


William T. Little 

Regional Director, Region 25 
National Labor Relations Board 
614 ISTA Center 

150 West Market Street 
Indianapolis, Indiana 46204 


/s/ Kenneth C. McGuiness 


DATED: August 19, 1970 


United States Court of Appeals. 


For tae Distraict oF Cotumsra Crmovrr 


No. 24,577 


— 


InrernationaL Union, Usirep AvTomopiiz, AEROSPACE 
axp AGRicutTuEaL Lupnement Workers or AMERICA 


(UAW), Petitioner, 
Vv. 
Nastonan Lasozr Renations Boarp, Respondent, 
and 
Ex-Cetz-O Cozporation, Intervenor. 


Joserx L. Ravu, Jz. 
Joun Smarp 
So Rauh and Silard 
ited States Court of Appeais 1001 Connecticut Avenue, N. W. 
,, 1 the District of Cotmble Cacatt Washington, D. C. 20036 
Washington Counsel, UAW 
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CLERK General Counsel, VAW 
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STATEMENT OF ISSUES PRESENTED 


The Labor Board, expressing polite disagreement with 
this Court’s conclusion in the Tiidee case (138 U.S. App. 
D.C. 249, 426 F.2d 1243), has ‘‘reluctantly”’ reached the 
conclusion that it is powerless to grant compensation to 
employees for the monetary losses caused by the em- 
ployer’s protracted defiance of their right to collective 
bargaining. The questions presented are: 


1. Is this case governed by the decision in Tuidee that 
the Labor Board has the power (and duty) to grant make- 
whole relief to employees where the employer, asserting 
palpably unmeritorious objections for defying the Board’s 
certification of the union, has committed a prolonged vio- 
lation of the Act’s collective bargaining requirement? 


9. Even assuming that this employer had an honest and 
tangible basis for challenging the certification of the Un- 
ion, is not the Labor Board nevertheless empowered to 
grant a make-whole remedy to the injured employees? 


3. Is there an ‘‘alternate’’ discretionary judgment in the 
Decision of the Board that the requested remedy is inap- 
propriate in this case, which would permit the Court to 
affirm even if the Board is wrong in its “‘no power’’ con- 
clusion? 


IN THE 


United States Court of Appeals 


No. 24,577 


Invernationan Union, Unrrep AvrTomosiiz, AEROSPACE 
anp AcRicoLtruRaL IMPLEMENT WoRKEES oF AMERICA 
(UAW), Petitioner, 


v. 
Nationa, Lasoz Rexations Boarp, Respondent, 
and 
Ex-Czut-O Corporation, Intervenor. 


BRIEF FOR THE UNION 


In June of 1966, at the Trial Examiner’s hearing of this 
case, the UAW raised an issue of first impression and 
paramount importance to our national labor law, in its 
request that compensation be granted employees denied 
the benefits of collective bargaining by the employer’s pro- 
tracted refusal to bargain violation. In succeeding years 
what has become known as the ‘‘Ex-Cell-O remedy’’ has 
been before this Court on several occasions. In 1967 a 
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number of its opinions touched upon the question, but it 
was not directly resolved until the Tiidee ruling issued on 
April 3, 1970. International Union, Electrical, Radio and 
Machine Workers v. N.L.R.B., 138 U.S. App. D.C. 249, 426 
F.2d 1243. This Court’s opinion in that case ruled that 
the Labor Board does have the statutory authority to grant 
recompense to employees for the losses caused by the em- 
ployer’s defiance of their right to collective bargaining. 
But the Board majority’s subsequent opinion in the pres- 
ent case, expressing respectful disagreement with this 
Court’s conclusion in Tiidee, finds the Board powerless 
to grant employees compensation under Section 8(a) (5) 
of the Act. As it has since confessed before the Supreme 
Court, the Board has ‘taken a contrary position’’ to 
Tiidee in its present decision (Memorandum for the 
NLRB in Opposition, No. 654, Oct. Term, 1970). 


Since the Board in this case has frontally rejected this 
Court’s Tiidee decision, in this brief we do not attempt a 


full substantive exposition on the Board’s remedial au- 
thority, but focus instead on points we believe the Court 
may desire to have further illuminated. In particular, we 
address the Board’s ‘‘eonfession and avoidance’’ approach 
to the pending issue revealed in its recent Opposition be- 


1In United Steelworkers v. NLRB, 126 U.S. App. D.C. 215, 217, 376 F. 2d 
770, 772 (March 24, 1967), before the matter had been fully briefed to the 
Board or this Court, the ruling was that it was not ‘San abuse of discretion”’ 
for the Board to reject a general union demand that employees be granted ‘‘the 
benefits they would most likely have achieved had bargaining occurred . . - aw 
In July of 1967 the question was extensively and orally argued before the Labor 
Board in Ez-Cell-O and three companion cases. Upon being so advised, this 
Court gave more serious eredence to the matter in its November 14, 1967 deci- 
sion in International Union, UAW v. NLEB (Preston Products), 129 U.S. App- 
D.C. 196, 392 F. 2d 801, where the opinion by Judges Wright and Danaher re- 
manded the remedial issue for Board reconsideration. On December 8, 1967, the 
issue was further illuminated by Judges Wright and Bazelon in United Steel- 
workers v. NLEB, 128 U.S. App. D.C. 344, 389 F. 2d 295. They detoured (at 
p. 301) from the question presented to review the proposed Ex-Cell-O remedy 
as an illustration of the fact that ‘‘the Board’s remedial measures have not 
proved adequate in coping with the recalcitrant employer determined to defeat 
the effective unionization of his plant . . - ad 
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fore this Court to our summary reversal application. 
There Board counsel did not deny that the Board has 
squarely rejected Tiidee, but they did urge that the pres- 
ent case is distinguishable—on the ground that here the 
Board exercised ‘‘discretion”’ to deny a make-whole remedy 
because Ex-Cell-O had more genuine grounds than Tiidee 
for challenging the Board’s certification by a refusal to 
bargain. Accordingly, in Point I of the Argument (infra, 
p. 18) we demonstrate that no more than in Tudee did 
this Company have a substantial and genuine ground for 
defying the Board certification of the Union, and thus 
Tiidee is fully controlling. In Point II (infra, p. 22) we 
show that even if the contrary assumption were enter- 
tained and Ex-Cell-O were deemed to have had a color- 
able basis for questioning the certification, the Board never- 
theless has plenary authority to grant make-whole relief 
to the employees for violation of their collective bargain- 
ing rights. In Point III (infra, p. 33) we urge that no 
Board exercise of ‘‘diseretion’’ to deny relief in the par- 
ticular circumstances of this case is now presented for 


this Court’s review. Before proceeding to these basic 
points, we review in the Statement the chronology of this 
ease and the salient facts and contentions which were put 
before the Board. 


REFERENCES TO PARTIES AND RULINGS 


The Decision and Order of the National Labor Rela- 
tions Board of August 25, 1970 (A. 647-691) sets forth 
the basis for its conclusion that it lacks the power to grant 
the compensatory relief sought by the Union. The Court 
has granted Ex-Cell-O Corporation status as an inter- 
venor in this case on the side of the respondent Labor 
Board. 


STATEMENT OF THE CASE 


This case arises from a successful UAW organizing 
drive in 1964 among Ex-Cell-0’s two hundred employees 
at Elwood, Indiana. When the Company refused the Un- 
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ion’s August 3, 1964 proffer of membership cards signed 
by a majority of the employees, a Labor Board election 
was sought. After a hearing, the election was ordered for 
October 22, 1964, wherein the UAW having won a ma- 
jority of the votes became entitled to certification as the 
collective bargaining representative. But the Company, 
seizing upon two of the Union’s numerous campaign state- 
ments and asserting that they contained misrepresenta- 
tions concerning the Company’s wage and hiring policies, 
contested the fairness of the election. Successive appeals 
by the Company from the rejection of its election objec- 
tions by the Regional Director and then by a Hearing 
Officer culminated in the Board’s October 1965 final cer- 
tification of the Union as the Elwood employees’ bargain- 
ing representative. 


But Ex-Cell-O still refused to meet with the Union, as- 
serting its intention to force an unfair labor practice pro- 
ceeding and subsequent judicial appeal on its election ob- 
jections. In the ensuing Section 8(a)(5) proceeding the 
Company successfully resisted a summary judgment by 
pleading discovery of ‘‘new evidence’’, and indicated its 
determination further to prolong the disposition at every 
turn. A year and a half having already passed since the 
election with bargaining still unrealized because of the 
Company’s stratagems, in June of 1966 the UAW deter- 
mined to challenge the Board’s practice of denying com- 
pensation to the employees—a practice which enriches em- 
ployers and encourages them to pursue such delaying tac- 
tics as Ex-Cell-O successfully employed in this case. What 
the Union has sought, but the Labor Board has found it- 
self powerless to grant, is fair compensation to the El- 
wood employees for the tangible losses they have suffered 
because of the Company’s prolonged refusal to bargain 
after the Union’s election victory and even after the 
Board’s final certification of the Union. 
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A. The Union's Case for Its Relief Request 


From the beginning, the UAW has urged as the three- 
fold basis for its relief request that denial of refusal-to- 
bargain compensation means (1) real financial injury to 
employees for which they have no redress; (2) enrichment 
of the employer by his own violation; and (3) open in- 
vitation to employers to violate Section 8(a) (5): 


Financial Injury. While employees choose to be repre- 
sented by a union for a variety of reasons—dignity, job 
protection, solidarity—it is axiomatic that their principal 
reason is economic. Employees want the opportunity to 
bargain collectively through a union because invariably 
there is a significant and direct monetary gain to them 
as a result of the first collective bargaining contract. Of 
course, the amount of that gain varies from industry to 
industry and union to union. The UAW experience, how- 
ever, is that the direct wage gain in the very first contract 
is dramatic. 


Of course, the economic value of collective bargaining 
is not limited to the first year’s increase under the initial 
collective contract negotiated with the employer. Addi- 
tional earning increments for succeeding years are regu- 
larly won either in the first contract or in successive con- 
tracts. Indeed, in recent years the average improvements 
which unionized employees have won through collective 
bargaining have annually increased. Federal compilations 
transmitted by the President to the Congress show the 
national median increases in hourly earnings won through 
collective bargaining in the year 1961 through 1966: 2.8%, 
2.9%, 3%, 3.2%, 3.8% and 4.4% (Annual Report of the 
Council of Economie Advisors, Economie Report of the 
President, 81 (1967)). The median hourly increases ef- 
fective during each of those years, regardless of the year 
of negotiation, were 2.7%, 2.8%, 2.9%, 2.7%, 3.4% and 
3.3%. For a worker earning $5,000 a year, denial of an 
annual 3% increase in hourly earnings constitutes (even 
without regard to increased fringe benefits) a first year 
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loss of $150, a second year loss of $300, and by the end 
of the third year a $900 net loss in pay. Thus, whether 
the value of collective bargaining following union organi- 
zation be measured by the first year’s increase or by the 
expectable subsequent increases, the result is the same: 
every year of bargaining delayed means @ significant 
monetary loss to the employees whose statutory rights are 
being violated by the employer. 

Wrongdoer Enrichment. It is a fundamental principle 
‘deeply rooted in our jurisprudence”’ that courts will not 
permit a wrongdoer to benefit from his own violation. Glus 
v. Brooklyn Terminal, 359 U.S. 231 (1959). Yet the wage 
benefits the employees lose by the long postponement of 
collective bargaining are the substantial sums which the 
employer gains by his deliberate violation of the National 
Labor Relations Act. The employer is additionally re- 
wardedly receiving @ competitive production cost advantage 
over employers who bargain in good faith. Finally, delay 
not only enriches the employer in cash and competition, 
but inevitably weakens the strength of the union in the 
plant. When bargaining finally commences years after it 
should have, the employer is able to give a much less ad- 
vantageous contract to the workers or escape with no con- 
tract at all because the initial organizing strength has 
been so far eroded that he can outlast a strike and break 
union representation. See A. 675, n. 48. 


Incentive to Violate. When violation of federal law wins 
such tangible and predictable rewards for the wrongdoer, 
there is open invitation to flaunt the law. It is this con- 
sideration which the Union particularly emphasized in 
urging the Examiner to award compensatory relief for 
the refusal to bargain violation. The fact that employees 
are financially injured and the employer is enriched is 
certainly adequate ground for the Board’s grant of a 
make-whole remedy; but most compelling is the fact that 
the denial of redress invites employers to violate federal 
law and thus fosters disregard of the NLRA’s central col- 
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lective bargaining duty. The incentive to violate result 
elevates the question from the narrower struggle between 
union and employer to a level of highest concern—concern 
for achieving obedience to the underlying mandate of the 
NLRA. 


Moreover, the incentive to violate is exacerbated by the 
length of the period which the defiant employer can expect 
to win by his refusal to honor the union’s certification. A 
study of elapsed time from the Board’s final certification 
of a union victory to the commencement of bargaining after 
the employer has exhausted all agency and judicial review, 
shows an average duration of 30.3 months. See Appendix 
B to “Charging Party’s Brief to the Board.’’ Of course, 
even that average omits the delay of many months between 
the election and the Board’s certification in a typical case 
of employer election objections. With that additional de- 
lay included, it becomes clear that employers bent on 
avoiding compliance with the Act’s collective bargaining 
requirement after a union election victory, can safely an- 
ticipate a three-year postponement of the ‘‘evil day.’? For 
employers a three-year postponement of the inevitable 
wage increases which will result when the employees win 
their first contract is a very substantial inducement to 
violate and litigate. The zeal with which some employers 
will pursue administrative delays and litigation could not 
be better illustrated than it is by Ex-Cell-O’s 1964-1966 
stratagems in this case. 


B. Ex-Cell-O’s Post-Election Stratagems 


Employer filibuster cases follow a definite pattern. If 
a union asks recognition, the employer’s first move is to 
demand an election and to stall. Even where there are 
no real issues, he insists on a hearing at the NLRB. Before 
and after the hearing he seeks postponements—delays in 
attendance and in filing briefs. Axiomatic propositions are 
contested. After the NLRB orders an election, he attempts 
to create issues for review by the Board and files objec- 
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tions if the union wins the election. When the NLRB 
Regional Director overrules the objections they are ap- 
pealed to Washington and a formal hearing is demanded. 
When that is concluded, and a final certification of the 
union is issued by the Board, there is further employer 
refusal to bargain, forcing Section 8(a) (5) proceedings. 
Therein, the employer uses every device to delay the Trial 
Examiner’s and the Board’s decisions. 


The present case aptly illustrates the pattern. The 
Board election wherein the Elwood employees chose the 
UAW was held in October of 1964, but the Trial Ex- 
aminer’s decision finding the Company in violation of Sec- 
tion 8(a)(5) was not entered until March of 1967. The 
two and a half years which elapsed between the election 
and the Trial Examiner’s ruling are a testimonial to the 
zeal and inventiveness of company counsel. 


After Ex-Cell-O’s refusal of the proffer of a majority 
of UAW membership cards, and the ensuing victory by the 


Union in the Board election on October 22, 1964, Ex- 
Cell-O’s attorneys filed a number of objections to the 
Union’s conduct in the election, urging that certain of 
its representations made to the workers were false and 
misleading. After an investigation, on December 29, 1964 
the Regional Director issued a “‘ Supplemental Decision and 
Certification of Representative”’ (A. 463-73) wherein each 
of the Company’s election objections was specifically ana- 
lyzed and rejected. On January 5, 1965, the Company 
filed with the Board a 24-page ‘‘Request for Review’’ (A. 
554-81), wherein it demanded (at A. pp. 577-78) an eviden- 
tiary hearing on allegedly disputed facts. On April 23, 
1965, the Board ordered the holding of such an evidentiary 
hearing before a Hearing Officer (A. 4-183) and it was in 
due course held. 


On July 15, 1965, the ‘‘Hearing Officer’s Report on 
Objections”’ issued (A. 476-92), rejecting the Company’s 
objections. As concerned the Company’s allegation that 
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the Union before the election had falsely claimed “Sloss of 
14¢ per hour in wages as a result of Employer change in 
wage policy,” the Report found (A. 481) that the Union’s 
claim was not a material departure from the true facts 
and may even have ‘‘erred on the side of the employer 
...2? As concerned the claim that the Union had falsely 
asserted that Ex-Cell-O was hiring men to replace female 
workers on layoff, the Report found (A. 484) that in fact 
‘new male hires performed . . . jobs formerly done, in 
part, by female employees”’ and that no substantial mis- 
representation had been made. Not only did the Report 
uphold the truth of the facts that the Union had asserted 
before the election, it also ruled that in any event none 
of the Board’s chief criteria for upsetting an election be- 
cause of false campaign misstatements were met in this 
case. Thus, the Report found (A. 485) that the subjects 
of the Union’s claims objected to by the Company were 
“peculiarly within the knowledge of the Employer, rather 
than Petitioner [UAW],”’ that the claims were ‘‘not so 
timed as to preclude an effective reply by the Employer’’ 
(A. 486), and (A. 489) that the subjects of the Union’s 
claims were ones which ‘‘employees would know about’? in 
any event from their own experience. 


In sum, the Hearing Officer not only rejected the Com- 
pany’s charges on the facts, but also ruled that even if 
the Union’s statement had been false they would not have 
met the Board’s governing criteria for the invalidation of 
elections. The Company, of course, wasn’t a bit daunted. 
On August 17, 1965, it filed before the Board 34 pages of 
‘“‘Bxceptions to Hearing Officer’s Report’’ (A. 492-525). 
On October 28, 1965—one year after the election had taken 
place—the Board issued its ‘‘Decision on Review”? (A. 
526-27) adopting the Hearing Officer’s findings and recom- 
mendations and finally certifying the Union. But the next 
day the Company wrote to the Union (A. 427) that it would 
not ‘‘meet with you and bargain until the [8(a)(5)] re- 
view procedure is carried out’’ before the Board and the 
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Courts. A pro-forma Section 8(a) (5) refusal to bargain- 
proceeding was promptly commenced by the Board on 
November 23, 1965 (A. 422-26). Therein, the Company 
undertook a series of maneuvers which won it more than 
another year of delay before even the Trial Examiner’s 
decision was issued. 


In the Section 8(a)(5) proceeding the General Counsel 
promptly filed a Motion for Summary Judgment, on Decem- 
ber 8, 1965 (A. 432-35). Therein (A. 484, 435) the Gen- 
eral Counsel noted that the Company’s defense in its 
Answer to the 8(a)(5) Complaint was “identical with the 
objections urged by the Respondent, litigated at the hear- 
ing, and overruled by the Board in its Decision on Re- 
view,’? so that the matter was ‘tres judicata.’? But on 
December 14, 1965, Company counsel wrote to the Board’s 
Assistant Chief Trial Examiner asking to preserve its 
right of opposition to the Motion (A. 349). On January 
5, 1966, Examiner Kessell gave the Company until January 
24 to show cause why the summary judgment should not 
be issued (A. 436). On January 19 the Company asked 
for an extension to February 14 (A. 437-38), which was 
granted. On February 10 and 14 the Company in its brief 
in opposition (A. 439-447) claimed an absolute statutory 
right to another hearing in the 8(a)(5) proceeding on the 
game issue on which there had already been a full hearing 
in the original representation case. Moreover, it urged 
(A. 445) that there was ‘“‘newly discovered evidence’’ re- 
quiring a hearing. Its hiring of women employees since 
the 1964 election was alleged to constitute probative and 
new evidence showing the falsity of the Union’s pre-elec- 
tion charge that Ex-Cell-O discriminated against women 
employees! While such a ‘‘new evidence’? theory was 
patently frivolous and the ‘tevidence’’ was rejected at the 
June 1966 hearing (A. 211), thereby the Company did 
succeed in preventing a summary disposition; on April” 
1, 1966 (A. 451) Examiner Kessell denied summary judg- 
ment, although noting that he ‘“‘made no determination’ 
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that the Company’s proffer ‘‘qualifies as newly discovered 
or previously unavailable evidence.”’ 


In addition to winning the right to a second formal hear- 
ing, the Company commenced and pursued a lengthy series 
of moves to force introduction in the hearing record of 
the Regional Director’s 1964 investigation of the Com- 
pany’s election objections. Moreover, it adopted a posture 
of stubborn noncooperation. Thus, when at the June hear- 
ing the Union sought to introduce copies of Ex-Cell-O 
collective bargaining agreements with UAW at other 
plants, the Company found itself unable to agree that the 
contracts being offered were authentic (e.g., A. 237, 243). 
The Company even rejected the Trial Examiner’s offer to 
authenticate the proffered copies by comparing them with 
copies on file at the Labor Department (A. 269). Ex- 
asperated with the Company’s tactics throughout the hear- 
ing, the representative of the General Counsel declared: 


«<. . there has been considerable delay in this case, 
and I will be frank about it and state that every pos- 
sible legal avenue has been explored by [Ex-Cell-O] 
in this case, every possible appeal has been taken, 
every possible request for review has been filed from 
the beginning of the representation case through 
today. 

‘Now, I’m a great believer in due process, but I 
think we’ve just had so much due process here that 
we’ve apoee let the point of this thing escape us”’ 
(A. 271). 


Nevertheless, by its authenticity objection the Company 
sueceeded in forcing a one month delay in the hearing. 
When the hearing reconvened in July, Ex-Cell-O withdrew 
its authenticity objection (A. 274). 


Meanwhile, with the hearing before the Pxaminer finally 
due to end in July, Ex-Cell-O undertook another delaying 
tactic through a most remarkable collateral attack. Assert- 
ing that the Supreme Court’s landmark 1938 decision in 
Myers (303 U.S. 41) was no longer good law, on June 29, 
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1966 the Company filed a suit in the United States District 
Court for the Southern District of Indiana (E2-Cell-O 
Corp. v. William T. Little, et al., C.A. 1P66-C-313), seeking 
an injunction barring the Trial Examiner from closing 
the hearing until the documents the Company wanted in- 
cluded in the hearing record were produced and admitted 
(A. 350-63). Of course, the Company’s gambit was doomed 
to fail; under the controlling authority of Myers, the Dis- 
trict Judge on December 13, 1966, granted the defendants’ 
motion for summary judgment (A. 365-70).2 But mean- 
while six more months had elapsed while the Trial Ex- 
aminer awaited the judicial ruling. He closed the hearing 
record on December 21, 1966 (A. 610). 


On March 2, 1967, some two and a half years after the 
UAW’s election victory at Elwood, the Trial Examiner’s 
Decision issued (A. 611-47). In normal course the Board’s 
affirmation of the Trial Examiner’s 8(a) (5) finding would 
have been published in another few months, but the Board’s 
difficulties with the remedial question caused three addi- 
tional years of delay. Yet even had the Board’s 8(a) (5) 
ruling issued later in 1967, as it otherwise would have, a 
remarkable fact is illuminated by the sequence of moves 
which included Ex-Cell-O’s new evidence, authenticity, and 
judicial injunction ploys: by perseverance and imaginative 
resort to delaying tactics the Company consumed three 
years from the date of the Union’s election victory before 
the case could even have commenced its judicial review 
phase. The tangible economic benefit which the Company 
won, and the manifest injury thus caused to its employees, 
were central to the Union’s remedy plea and to the Trial 
Examiner’s ruling recommending compensation for the 
Elwood employees. 


2 Ex-Cell-O’s delaying tactics are also reflected throughout the District 
Court proceeding. It sought an extension of time to respond to the motion 
to dismiss, and on August 23 filed a request for oral argument. When 
argument was scheduled for November 3, it sought and obtained a continu- 
ance which resulted in another month’s delay of the oral argument and 
decision. 
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C. The Trial Examiner’s Ruling 


In his March 2, 1967 decision the Trial Examiner recom- 
mended the remedy sought by the Union, whereby the Com- 
pany would compensate the employees “for the monetary 
value of the minimum additional benefits, if any, including 
wages,’ which it is reasonable to conclude they would have 
enjoyed had Ex-Cell-O met its bargaining obligations after 
the Board finally certified the Union in 1965 (A. 633). In 
his disposition on the remedy issue, the Examiner noted 
the authorities upholding the Board’s remedial power 
and concluded that he could not doubt ‘‘the Board’s power 
in appropriate circumstances to direct some form of mone- 
tary relief to remedy a refusal to bargain” (A. 627). ‘*In- 
deed,”’ said the Examiner, the Company did not ‘‘argue to 
the contrary,”’ but only urged that the Board had deter- 
mined as a matter of discretion not to grant such relief 
(A. 627). Accordingly, ‘‘having concluded that the Board 
has the power to grant the relief sought,’’ the Examiner 
turned to the question whether the charging party had 


‘¢made out a case for granting the special remedy sought 
by it?’ (A. 630-33) : 


“The Union urges that the Board’s usual remedial 
provisions in refusal-to-bargain cases—a cease-and- 
desist provision and an affirmative direction to bargain 
collectively upon request—constitute but ‘a slap on the 
wrist’? to employers and do not provide any incentive 
to induce employers promptly to comply with their 


statutory duty to bargain collectively. The Union 
points out that it is possible for any employer to delay 
the commencement of collective bargaining for up to 
2 years while he pursues the legal remedies available 
to him in the Act. This is the period of time consumed 
in processing the representation and unfair labor prac- 
tice cases before the Board and the enforcement or 
review proceeding in the Court of Appeals. In the 
instant case over 2 years has already elapsed since the 
Board’s original certification was issued, and another 
year or more will certainly elapse before the Court of 
‘Appeals issues its decision on review. 
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‘“‘During this period the employees, frustrated in 
their efforts to obtain a contract, and seeing that their 
employer by his own efforts can prevent the collective- 
bargaining process from even getting started, lost in- 
terest in union representation. When, after 2 years or 
more, the employer’s bargainin obligation has finally 
been confirmed by the Board ai the Court of Appeals, 
and the employer finally sits down at the bargaining 
table, the employees’ representative is bargaining from 
a position of weakness rather than the position which 
the union would have been in had the employer 
promptly following the certification of the union as its 
employees’ bargaining representative sat down and 
bargained over the terms of a contract. A result like 
this, the Union argues, is to place a premium on dis- 
obedience of the law. Employers who promptly com- 
ply with their bargaining obligations are placed at an 
economic disadvantage and flouters of the national 
policy, as embodied in this Act, are financially re- 
warded for their conduct. Some indication of the ex- 
tent of such financial rewards appears in the record in 
the instant case. As is more fully developed below, it 
appears that during the period since the original cer- 
tification of the Union the employees of the Respond- 
ent’s Elwood, Indiana, plant, the plant here involved, 
have not enjoyed all the employment benefits which the 
Respondent provides for its employees at its plants in 
the adjoining States of Ohio and Michigan, who are 
covered by collective-bargaining contracts with the 
Union, and there do not appear to be compensating 
advantages accruing to the Elwood employees... 


“<The considerations underlying the Union’s request 
for an additional remedy in this case, in my opinion, 
are weighty ones. The encouragement of collective 
bargaining is the central objective of the Act. The 
achievement of this objective can be frustrated in part 
by employers simply challenging the Board’s actions 
in the representation case to the fullest extent permis- 
sible under the statute. The detriment to collective 
bargaining occurs whether the law in the representa- 
tion proceeding or whether the employer, as a deliber- 
ate maneuver to stall bargaining, raises spurious ob- 
jections and thereafter pursues them to the utmost. 
The Board’s existing remedies are ineffectual in these 


¢ 
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delay situations and in my opinion some additional 
form of remedy should be adopted in an effort to bring 
about more complete conformance with the policies of 
the Act in this area...” 


D. Proceedings Before the Board 


The review proceeding before the Board centered on the 
remedial issue and covered a wide spectrum of questions.* 
Some were argued in the briefs of the parties, others were 
the subject of written questions propounded by the Board, 
and still others were covered in supplemental memoranda 
filed after the oral arguments. Among the points employ- 
ers particularly urged against the grant of relief by the 
Board were the contentions that in granting compensation 
the Board would be writing a contract and would be pun- 
ishing the employer. These contentions are analyzed and 
rejected in the Trial Examiner’s decision (A. 638-40), in 
the Union’s brief to the Board, in this Court’s Tiidee 
opinion, and in our Argument herein (infra, at pp. 24 


3Before the Board the Union continued to emphasize the deliberate char- 
acter of the Company’s effort to delay commencement of bargaining by liti- 
gation. The facts on that score were recited in the ‘‘Charging Party’s Brief 
to the Board’? (at pp. 1-6), and it was submitted (at p. 8) that: 


“<This proceeding shows a deliberate effort by the Company to postpone 
bargaining by utilizing every procedural device at every step of the pro- 
ceedings to buy time. It refused a consent election, insisting upon a 
time-consuming ‘hearing’? when there were no issues to be heard. It 
filed specious objections to the conduct of the election, and in the sub- 
sequent unfair labor practice hearings, the Company sought delay by 
raising specious issues relating to the confidentiality of the Board ad- 
ministrative records, and to the Board’s subpoena authority. It even de- 
layed the hearing with objections to its own documents on grounds of 
authenticity. The Board’s remedy in this case will, we urge, determine 
whether the bargaining command of Section 8(a)(5), through prompt 
obedience by the employer, is to have real meaning for victimized em- 
ployees who have elected, after an organizing drive, to bargain collec- 
tively through a union.’’ 

These union representations, apparently overlooked by the Board, utterly 
refute the assertion in the majority opinion that ‘‘there is no contention 
that Respondent acted in a manner flagrantly in defiance of the statutory 
policy’’ (A. 653). 
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27, 30-33). But the point upon which there was particular 
concentration before the Board was the employer objection 
that the amount of the financial injury caused to employees 
by the employer’s refusal to bargain is speculative beyond 
possibility of Board estimation and award. 


In responding to that claim, the Union naturally urged 
the established rule that where it is difficult to determine 
the exact amount of the injury, the burden of uncertainty 
is upon the wrongdoer rather than the victim. But the 
UAW also emphasized the ready availability of evidence 
from which the Board could in fact draw reliable conclu- 
sions concerning the amount of the employees’ injury. 
Thus, as concerns the probability of the achievement of a 
contract where the employer does promptly commence bar- 
gaining, the Union introduced a study by Professor Philip 
Ross of 127 situations where the UAW won representation 
rights during a six-month period in 1966. See Appendix C 
to ‘Charging Party’s Brief to the Board.”” In 117 out of 
the 127 a contract had been achieved, and of the 10 situa- 
tions where no contract had yet resulted, in only three had 
there been a final failure of negotiations.‘ In addition to 
this showing of the virtual certainty of a contract resulting 
from UAW bargaining, the study by Professor Ross showed 
the economic improvements workers achieved in the initial 
UAW agreements: in none of the contracts was the straight 
wage increase obtained less than 3%, and the average wage 
increase was 7.9%. 


In addition, the UAW emphasized to the Board the avail- 
ability in this case of the most direct measure of the em- 
ployees’ loss,—comparison of their wages and benefits 
with those of their fellow employees working under UAW 
agreements at five other Ex-Cell-O plants. The Trial Ex- 
aminer found (A. 636-37) upon study of available fringe 
benefit comparisons, that there are material benefits being 


4Stadies confirm that other unions have comparable success averages in 
achieving contracts where bargaining promptly commences. See A. 675, n. 48, 
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enjoyed by Ex-Cell-O employees at these other locations 
which the Elwood workers do not have. While the Com- 
pany’s refusal to produce subpoenaed wage data for Elwood 
employees precluded the Examiner from also making com- 
parison of direct-wage differentials, he noted (A. 637) that 
such comparison could provide a firm basis for evaluating 
the minimum probable losses of the Elwood workers for the 
months and years that Ex-Cell-O defied their right to col- 
lective bargaining. 


Thus the Union demonstrated to the Board the ready 
availability of data for approximation of the damages 
caused by the employer’s refusal to bargain. But as mat- 
ters finally developed, the Board never came to grips with 

- questions of damage measurement. For on August 25, 1970 
(A. 647-91), in the teeth of this Court’s Tiidee ruling, the 
Board by a three-to-two vote held that it lacks statutory 
power to grant what it concedes to be a desirable remedy 
of compensation for refusal to bargain. While the majority 
states its regrets over the result, it rules that only Con- 
gress can approve refusal-to-bargain damages. As we dem- 
onstrate in the Argument, the Board’s ‘‘reluctant’’ con- 
clusion that it lacks power to grant this needed remedy is 
plainly erroneous. 


ARGUMENT 


THIS COURT SHOULD REVERSE THE BOARD’S ERRONE- 
OUS RULING FINDING ITSELF POWERLESS TO GRANT 
EMPLOYEES A MAKE-WHOLE REMEDY FOR INJURIES 
CAUSED BY THE EMPLOYER'S PROTRACTED REFUSAL 
TO BARGAIN. 


This Court in its Tiidee ruling in April of 1970 clearly 
established the Board’s power to grant refusal-to-bargain 
damages to employees. The Board majority in its present 
decision politely but flatly rejects that legal conclusion, and 
makes quite clear its view that the Board lacks the power 
regardless of whether the employer’s violation is egregious 
or technical. As far as the Board and we are concerned, 
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the power issue is an ‘‘either neither or both’’ proposition. 
If—as this Court ruled in Tiidee—the Board has power to 
grant damages for refusal to bargain, we find it obvious 
that the power exists just as much in a case of refusal to 
bargain based on a mistaken legal judgment as in a case of 
frivolous and dilatory challenge to the union certification. 
But to meet Board counsel’s proffered distinction (see 
supra, pp. 2-3) we brief this case on alternative assessments 
of the facts. In Point I we urge that since there was no sub- 
stantial ground for the Company to question the validity 
of the Board’s certification the present case is just like 
and controlled by Tiidee; in Point II we urge that even if 
there were such a ground, the Board nevertheless has power 
to grant a make-whole remedy and its ruling to the contrary 
must be reversed with directions that it proceed to pass on 
the merits of the Union’s remedial claim; in Point III we 
urge that at this juncture no alternative Board ‘‘discre- 
tion”? exercise is presented for review. 


I 


EX-CELL-O’$ OBJECTIONS TO THE UNION’S ELECTION 
VICTORY ARE AS “PALPABLY WITHOUT MERIT” AS 
WERE THE OBJECTIONS IN TIIDEE, AND THIS CASE 
SHOULD BE REVERSED UNDER THAT AUTHORITY 


Unless there is some material difference between this case 
and Tiidee, it seems clear that a reversal under that au- 
thority is required, for the opinion in Tudee emphatically 
and expressly holds that the Board has the statutory author- 
ity to grant the Ex-Cell-O remedy. There, in clear violation 
of the Act, the employer had refused to negotiate with the 
union after its certification, causing protracted denial of the 
employees’ bargaining rights while the § 8(a)(5) proceed- 
ing ran its course. The Board, however, denied compensa- 
tion to the employees and granted no relief other than the 
direction that the company cease its violation. This Court 
declined to approve the Board’s denial of compensatory re- 
lief to the employees. In an extensive review of the 
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remedial issue (426 F. 2d at 1248-1253) it concluded (p. 
1249) that, 


‘Ca prospective-only doctrine means that an employer 
reaps from his violation of the law an avoidance of bar- 
gaining which he considers an economic benefit. Erffec- 
tive redress for a statutory wrong should both com- 
pensate the party wronged and withhold from the 
wrongdoer the ‘fruits of its violation’.”’ 


The Court noted (pp. 1249-1250) that ‘‘Not only further- 
ance of national labor policy but also important considera- 
tions of judicial administration are involved,’’ because the 
Board’s refusal to deny the employer the profits of his pro- 
tracted violation actually ‘‘encourages frivolous litigation’’. 
Tiidee had ‘‘profited through the delay that review entails: 
all during the litigation it has not had to bargain collectively 
over wages or other financial aspects of employment.’? In 
remanding to the Board on the remedy issue, this Court 
acknowledged (at p. 1251) possible difficulties in ‘‘quantify- 


ing appropriate compensation’’ but held that this did not 
justify refusal of a compensatory remedy ‘‘where such an 
approach would operate only to reward the wrongdoer and 
give him an advantage over a law-abiding competitor.’’ 
Finally, this Court noted (pp. 1252-1253) that: 


“‘No serious objection may be lodged against the 
make-whole relief because it adds elements of novelty 
to the Board’s lexicon of orders. In the pithy words 
of Judge, now Chief Justice Burger: ‘In the evolution 
of the law of remedies some things are bound to happen 
for the first time’.”’ 


In its present Decision and Order, the Board expressly 
rejects Tiidee. The majority finds that ‘“Much as we appre- 
ciate the need for more adequate remedies in 8(a)(5) cases, 
we believe that, as the law now stands, the proposed remedy 
is a matter for Congress, not the Board’’ (A. 657). As the 
Board majority states (A. 655): ‘With due respect for 
the [Tiidee] opinion of the Court of Appeals for the Dis- 
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trict of Columbia, we cannot agree that the application of 
a compensatory remedy in 8(a) (5) cases can be fashioned’’ 
on the basis espoused by this Court.® 


Because the facts of the present case are not materially 
different from those in Tiidee, it is submitted that the 
Board’s present decision must be reversed under that 
authority. There is remarkable similarity between 
Ex-Cell-O’s and Tiidee’s stratagems to delay the Board’s 
certification on spurious grounds and then to force unfair 
labor practice proceedings. Just like Ex-Cell-O, the Tiidee 
Company seized upon the union’s election literature to 
make its groundless objections to the validity of the elec- 
tion results. This Court appears to have given salient force 
to its conclusion (426 F. 2d at 1250) that Tiidee’s objection 
to the election and the certification of the union were “‘pal- 
pably without merit.’ The Court thus found that Tiidee’s 
refusal to bargain objections to the election were ‘“patently 
frivolous”? (426 F.2d at 1248) and its conduct presented 
a case ‘‘of brazen refusal to bargain’’ (426 F. 2d 1249). 


Ex-Cell-O’s course of delaying conduct was even more 
egregious than that undertaken by Tiidee Company, and 
its objections to the union’s election activities are likewise 
‘“‘nalpably without merit.’’? Thus, a compelling record is 
presented by Ex-Cell-0’s unrelenting delaying tactics in the 
unfair labor practice proceedings (see supra, pp. 10-12). It 
injected frivolous ‘‘new evidence’’ claims to defeat the 
General Counsel’s summary judgment effort. When the 
hearing was held, it forced a postponement by questioning 


5 The Board’s unqualified rejection of Tiidee is underscored in the ‘‘Mem- 
orandum for the National Labor Relations Board in Opposition’’ it filed 
in the United States Supreme Court in No. 654, October Term, 1970. As 
the Board there conceded (at p. 3): 

“sy is true that the court of appeals [in Tiidee] has expressed the 
view that such a remedy is within the Board’s power under the Act, 
while the Board has subsequently taken a contrary position in Ez-Cell-O 
Corp., 185 NLRB No. 20 (Pet. App. 79a-120a), petition to review filed, 
sub nom, Automobile Workers v. National Labor Relations Board, No. 
24577 (C.A.D.C.)’” 
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the authenticity of its own contracts with the UAW. And it 
then achieved another half year of delay by its spurious and 
obviously dilatory federal injunction action against the 
Trial Examiner’s closing of the hearing record. Not even 
in Tiidee was this Court presented with so ingenuous an 
abuse of litigation to forestall the commencement of collec- 
tive bargaining. 


And as concerns the substance of Ex-Cell-O’s objections 
to the Union’s election victory they are just as ‘‘patently 
frivolous’ and “‘palpably without merit”’ as were the objec- 
tions in Tiidee. See supra, pp. 8-9. The Company’s chal- 
lenge to UAW’s election assertions concerning Ex-Cell-O 
wage reduction and hiring discrimination practices was 
fully considered and rejected by the Regional Director, the 
Hearing Officer, and the Board in the 1964-65 ‘‘represen- 
tation’’ proceeding. Upon an evidentiary trial, the Hearing 
Officer had found that the UAW’s election statements were 
not in fact false but were substantially true. Moreover, the 
Board had also adopted the Hearing Officer’s rulings to 
the effect that even if the Union’s election assertions had 
been false, there would have been no prejudice to a valid 
election because their subject was within the employer’s 
own special knowledge, he had opportunity to respond, and 
the employees themselves were personally familiar with the 
matters at issue. For the six years since the election the 
Company has had not the slightest genuine ground for re- 
fusing to bargain with the Union chosen by its employees; 
from every point of view the Company’s refusal to accept 
the validity of the Board certification constitutes abuse of 
legal process for private profit. The facts and the holding 
of Tiidee thus fit this case like a glove, and require a 
remand to the Board with instructions similar to those set 
forth in that opinion. 
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84 

EVEN ON THE ASSUMPTION THAT THERE WAS A SUB- 
STANTIAL ISSUE EX-CELL-O DESIRED TO PRE- 
SERVE BY DEFYING THE UNION’S CERTIFICATION, 
THE BOARD NEVERTHELESS CLEARLY HAS POWER 
TO GRANT MAKE-WHOLE RELIEF TO THE INJURED 

EMPLOYEES 
As indicated in the foregoing discussion, we do not believe 
there is any significant difference between the facts of this 
case and those in Tiidee; if anything, Ex-Cell-O’s conduct 
was the more flagrant violation of law. Therefore the 
Board’s decision should simply be reversed and remanded 
under that authority. But in this Point I we assume, for 
the sake of argument, that Ex-Cell-O had a substantial legal 
issue which it genuinely sought to preserve for judicial 
review when it refused to honor the Board’s certification 
of the Union in 1965. We demonstrate herein that as con- 
cerns the power to grant relief, which the Board majority 
holds that it does not have, that would be a distinction with- 


out a difference. This Court in suggesting in Tiudee a pos- 
sible distinction between purposeful procrastination cases 
and cases where the employer presents a substantial legal 
issue concerning the Board certification, was in no way 
implying that the Board lacks power in the latter situation 
to grant damages.® Whatever may have been the employ- 


6 Our conclusion in that regard is supported by the continuing emphasis 
in Tiidee on the breadth of the Board’s remedial power and the injury 
to the employees denied their bargaining rights—considerations which are 
present in all refusal to bargain cases. Moreover, the issue in Titdee was 
not just the extent of the Board’s power but the Board’s duty to grant the 
requested relief. Thus, this Court noted (426 F. 2d 1248) the Union’s con- 
tention that the Board’s denial of compensatory relief ‘‘cannot be main- 
tained as a faithful performance of the Board’s task of ‘devising remedies 
to effectuate the policies of the Act,’ ’’ and it went on (id.) to conclude that 
the Board had not on the record before the Court ‘‘provided a satisfactory 
justification for its order.’’ It warned in the course of its remand (at 
p. 1249) that the affirmative action clause of the Act ‘fis not a mere charter 
of authority that the Board has the option to exercise or ignore.’’ Accord- 
ingly it is clear that the subject upon which this Court ruled in Ttidee was 
not merely the ambit of the Board’s broad power to grant relief but its 
duty to do so. Whatever discretion it may have left to the Board in ‘‘tech- 
nical refusal’? cases, it is clear that this Court in Tiidee did broadly uphold 
the Board’s power to grant compensatory relief in all refusal to bargain cases. 
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er’s motive, the Board has authority to grant compensa- 
tion to injured employees and deny him the profits of his 
refusal to bargain. When the Board majority’s ‘‘no 
power” ruling is confronted it is quite clear that not only 
this Court’s Tiidee opinion, but also the statute and nu- 
merous Board and judicial rulings refute that conclusion. 


At the outset it is noteworthy that even the Board ma- 
jority opinion concedes the breadth of the Board’s 
power to grant relief for violations of the statute. It states 
(A. 652) that as concerns the Board’s Section 10(c) ‘‘effec- 
tuate the policies’? authority ‘‘as our colleagues note with 
full documentation [it] is extremely broad and was so 
intended by Congress.’’ The Board’s authority to compen- 
sate for the monetary loss caused by a refusal to bargain 
flows directly from the statutory affirmative action to ‘‘effec- 
tuate the policies’ language, whose intentional breadth is 
confirmed by the original legislative history (see dissenting 
opinion, A. 660-62). It is significant that thereby the Board 
is given wholly unrestricted authority to fashion remedies. 
Nowhere is the nature of ‘‘affirmative action’’ limited or 
circumscribed, and it follows that any remedy appropriate 
to redress a statutory wrong meets the broad remedial pur- 
poses reflected.’ 


When Section 10(c) was first enacted as a part of the 
Wagner Act, Congress was creating a wholly novel com- 
plex of federal rights and federal administrative machinery. 
By the ‘‘effectuate the policies’’ clause, Congress indicated 
that the Board would not be restricted by common law rules 
of remedies, but would fashion in each case whatever relief 
promotes the underlying statutory goals. This is the inter- 
pretation espoused by the Supreme Court in Phelps Dodge 
Corp. v. NLRB, 313 US. 177, 188 (1941): ‘‘ Attainment of 


7«_ . . Congress could not catalogue all the devices and stratagems for 
circumventing the policies of the Act. Nor could it define the whole gamut 
of remedies to effectuate these policies in an infinite variety of specific situ- 
ations. Congress met these difficulties by leaving the adaption of means to 
end to the empiric process of administration. The exercise of the process 
was committed to the Board, subject to limited judicial review.’’ Phelps 
Dodge Corp. v. NLEB, 313 U.S. 177, 194 (1941). 
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a great national policy through expert administration in 
collaboration with limited judicial review must not be con- 
fined within narrow canons for equitable relief deemed 
suitable by chancellors in ordinary private controversies.”’ 


Since the beginning the Supreme Court has read Section 
10(c) as a plenary authorization to the Board to fashion 
relief which redresses statutory wrongs and generally de- 
ters their commission. What the Court’s authorities make 
crystal clear is the Board’s power and duty to determine in 
each situation how the effects of past unfair labor practices 
are to be expunged and the commission of future unfair 
labor practices prevented. See International Associa- 
tion of Machinists v. NLRB, 311 US. 72, 82 (1940) ; Medo 
Photo Supply Corp. v. NLRB, 321 U.S. 678, 687 (1944). 
“‘Making the workers whole for losses suffered on account 
of an unfair labor practice is part of the vindication of the. 
public policy which the Board enforces.’ Phelps Dodge 
Corp. v. NLRB, 313 US. at 197. 


We need not belabor the general proposition for, as we 
have noted, even the Board majority concedes that the 
Board’s remedial authority ‘‘is extremely broad and was 
so intended by Congress.’? But the majority nevertheless 
concludes that the Board lacks the compensatory power 
here in issue because it would in effect be writing a con- 
tract for the parties and thus violating the ruling in H. K. 
Porter v. Labor Board (1970) 397 U.S. 99. In addition, the 
majority suggests that to award damages it would have to 
entertain ‘‘speculative inferences” on behalf of the injured 
employees and that compensation in ‘‘technical violation”’ 
eases would ‘‘come close to a form of punishment”’ of the 
employer. These three objections—all noted and rejected 
in this Court’s Tiidee opinion—are utterly lacking in merit. 


1. H. K. Porter. 

As concerns the Board’s H. K. Porter objection that to 
award damages it would have to write a contract, this Court 
in Tiidee ruled as follows (426 F.2d at 1253): 


“We have given careful consideration to the recent 
decision in H. K. Porter Co., Inc. v. NLRB, 397 U.S..99 
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(1970). In Porter the Supreme Court ruled that the 
Act puts a limitation on the permissible scope of a 
Board’s order, even where the employer has in bad 
faith refused to bargain. The Court did not recede 
from, indeed it expressly reiterated, the principle that 
the ‘Board’s remedial powers under § 10 of the Act are 
broad.’ But it held that they were not so broad as to 
override the specific provision and policy of the Act 
which forbids the Board from ‘compel[ling] agreement 
when the parties themselves are unable to agree.’ 397 
U.S. at 108. We have had this principle firmly in mind 
throughout our consideration, and have not proceeded 
on the assumption that the case at bar might justify a 
qualification of that principle. We in no way suggest 
either that the Board can compel agreement or that the 
make-whole remedy is appropriate under circumstances 
in which the parties would have been unable to reach 
agreement by themselves. Quite the contrary, we have 
specifically limited the scope of our remand first, to 
consideration of past damages, not to compulsion of a 
future contract term, and second, to relate to damages 
based upon a determination of what the parties them- 
selves would have agreed to if they had engaged in the 
kind of bargaining process required by the Act.’’ 


It is also clear that in its H. K. Porter rationale the 
Board majority entertains an entirely faulty premise when 
it assumes that in order to grant damages it would be writ- 
ing a contract for the parties. Thus, the majority states 
(A. 656) that the remedy sought would ‘‘impose financial 
liability upon an employer flowing from a presumed con- 
tractual agreement,’’ and (A. 657) that there is “no basis 
for such a remedy unless the Board finds, as a matter of 
fact, that a contract would have resulted from bargaining.”’ 
But the view that for grant of compensation the Board 
must find ‘‘that a contract would have resulted from the 
bargaining”’ is so clearly erroneous as to indicate that the 
Board majority was seeking to buttress its self-denying 
result rather than looking for reasons to find authority it 
needed. 


We had hoped that our brief to the Board would have 
avoided this error, for we painstakingly demonstrated that 
the law of damages does not assume that the earnings or 
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other lost advantages or opportunities of the injured party 
would necessarily have been realized. On the contrary, it 
is enough that such earnings or profits could have been 
realized but for the unlawful injury caused by the defend- 
ant’s action. The law of damages which awards compen- 
sation for the loss of earning capacity is not based on the 
assumption that the plaintiff would have earned profits 
except for the injury, but only on the assumption that he 
might have done so. What is being compensated is the loss 
of an opportunity, not of a certainty. The point is re- 
peatedly emphasized in the authorities. The measure of 
damages for impairment of earning capacity ‘‘is not what 
plaintiff would have earned but what he could have earned 
_..2? 3 Frumer, Personal Injury, 127-28, 135 (1965). As 
noted in the Restatement of Torts (§ 924, comment ¢ at 633 
(1939)): 
‘it is immaterial that the plaintiff would not have 
worked during the period of incapacity if he could 
have worked. In such case his earning capacity was 
hurt, whether or not he would have chosen to exercise 
it and he is entitled to damages measured by the extent 
to which his capacity for earnings has been reduced.”’ 


Thus, the wrong which the Board is redressing is not the 
denial of a contract but of the opportunity to win one. 
That is an opportunity which experience proves to have 
actual and substantial monetary value. In making em- 
ployees whole for the denial of their opportunity of collec- 
tive bargaining and reasonable expectancy of resulting wage 
improvement, the Board is not writing the contract which 
would have resulted but approximating benefits which rea- 
sonably could have been won. Accordingly the Board is in 
error in its view that to award the damages it would have 
to find as a matter of fact ‘‘that a contract would have re- 
sulted from bargaining” (A. 657); it is the opportunity, 
not a contract as such, whose loss is being recompensed.® 


8 The distinction is a vital one, for if an injured defendant must show 
the certainty not just the probability of the benefit lost by the wrongdoer’s 
conduct, he could rarely recover. As stated in Blanchard v. Makinster, 137 


27 


In any event the Board’s H. K. Porter rationale cannot be 
accepted, having already been rejected in this Court’s Ti 
dee opinion, and more recently in Southwest Regional Joint 
Board, Amalgamated Clothing Workers v. NLRB (No. 
22,081, decided December 15, 1970). There this Court 
referred to ‘‘the recent conclusion of a divided Board in 
Ex-Cell-O Corp., 185 NLRB No. 20 (1970), disagreeing 
with our Tiidee decision’’, and continued (Slip op. pp. 
15-16) : 


‘‘Placing substantial reliance upon H. K. Porter Co. 
v. NLRB, 397 U.S. 99 (1970), the Board concluded: 


‘Much as we appreciate the need for more adequate 
remedies in 8(a)(5) cases, we believe that, as the 
law now stands, the proposed remedy is a matter 
for Congress, not the Board.’ 


Ex-Cell-O Corp., supra, at 14. We respectfully dis- 
agree, as our opinions in Tiidee and United Steel- 
workers disclose. We remain of the view that the 
provision for ‘such affirmative action . . . as will 


effectuate the policies’ of the Act empowers the Board 
in some circumstances to require the employer to 
make the employees whole for such measurable losses, 
if any, as result from an unlawful refusal to bargain.’’ 


2. Speculative Inferences. 


The Board majority also states (A. 657) that ‘‘the 
Board would be required to engage in the most general, if 


Oreg. 58, 69, 1 P. 2d 583, 586 (1931): ‘*... [I]f the courts are to search only 
for the hazards which might deprive a particular venture, whose course is in- 
terrupted by a tortious defendant, of its profits, no injured plaintiff can 
ever recover just relief for the damage sustained.’’? It is for that reason 
that the courts assume for the injured plaintiff reasonable opportunities which 
werg not virtually impossible or highly improbable of achievement. See note, 
The Probability of the Happening of an Event as a Test for Awarding 
Damages, 28 Colum. L. Rev. 76 (1928). A notable example of the ‘¢ oppor- 
tunity’’ theory for awarding damages is the case of Chaplin v. Hicks [1911] 
2 K. B. 786 (C.A.) where plaintiff was awarded recovery for wrongful denial 
of participation with others in a beauty contest, although her chance of winning 
was found to have been only one out of four. The learned opinions em- 
phasized that recovery was awarded not for denial of a certain gain, but of 
an opportunity which clearly had monetary value. See also Grayson v. Irvmar 
Realty Corp., 7 App. Div. 24 436, 184 N.Y.S. 2d 33 (1959). 
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not entirely speculative inferences”’ in order to award com- 
pensation. It refers in that regard to the difficulty of 
determining ‘‘in a specific case how much an employer is 
prepared to give and how much the union is willing to 
take,’’ or even ‘‘that a favorable contract, would, in any 
event, result from the negotiations’? (A. 657). But this 
line of reasoning is utterly negated by the leading 
authorities cited in this Court’s Tiidee opinion: Story 
Parchment Company v. Patterson Parchment Paper Com- 
pany, 282 U.S. 555 (1931), and Bigelow v. RKO Radio 
Pictures, Inc., 327 U.S. 251 (1946). Those cases could not 
be more clear in their explication that uncertainties as to 
amount of injury must be borne by the wrongdoer rather 
than erected as a bar to the injured party’s recovery.” 
Indeed, in Bigelow the Supreme Court cited with approval 
the Labor Board proceedings in F. W. Woolworth Co. v. 
NLRB, 121 F. 2d 658 (1941). There the Second Circuit 
upheld the Board’s distribution of back pay among a 
large group of employees when it could not identify the 


specific employees entitled to recompense. As the Court 
stated (p. 663) : 


“In thus striving to restore the status quo, the 
Board was forced to use hypothesis and assumption 
instead of proven fact. But its order is not invalid 
on that account; for petitioner, by its unlawful conduct, 
has made it impossible to do more than approximate 
the conditions which would have prevailed in the 
absence of discrimination. The Board could not find 
the actual victims of discrimination, so it has divided 
the damages among all. Even in private litigation, 

9¢¢,... [There is] no general requirement that the injured person should 
prove with like definiteness the extent of harm which he has suffered as a 
result of the tortfeasor’s conduct. It is desirable that responsibility for 
harm should not be imposed until it has been proved with reasonable certainty 
that the harm resulted from the wrongful conduct of the person charged. It 
is desirable, likewise, that there should be definiteness of proof as to the 
amount of damage as far as is reasonably possible. It is even more de- 
sirable, however, that an injured person shall not be deprived of substantial 
compensation merely because he cannot prove with complete certainty the 
extent of harm he has suffered.’’ Restatement of Torts, supra ($912 at pp. 
574-75). 


29 


the courts will not impose an unattainable standard of 
accuracy. ‘Certainty in the fact of damage is essential. 
Certainty as to the amount goes no further than to 
require a basis for a reasoned conclusion.’ ”’ 


Moreover, the amount of the employees’ losses could not 
be more clearly demonstrable than it is in the present case. 
All apart from national and industry statistics on wage 
increments from collective bargaining published annually 
by the Federal Government, here a direct measure of the 
loss is presented by Professor Ross’s study of UAW first 
contract benefits and by comparison of the wages earned 
at five other locations by Ex-Cell-O employees who have 
been enjoying the benefits of UAW bargaining representa- 
tion. Nor is there the slightest validity to the Board’s 
objection that it cannot be sure that there would have been 
a contract but for the employer’s refusal to bargain. We 
need merely to recall to this Court that in the oral argu- 
ments on motions on December 3, 1970, counsel for 
Ex-Cell-O conceded that from collective bargaining em- 
ployees “‘invariably get increased benefits.’’? While the 
Company’s concession was made to forestall an interim 
bargaining order by this Court, it is not far off the mark. 
The study by Professor Ross which was put before the 
Board (Appendix C to charging Party’s Brief) shows that 
of 127 UAW representation election victories in 1966 fol- 
lowed promptly by bargaining, the Union had gained a 
contract in 117.” 


Surely this record confirms the Company’s concession 
before this Court. And surely, too, so overwhelming a 
probability that bargaining will achieve substantial benefits 
for the employees (Professor Ross found an average em- 
ployee wage benefit in UAW first contract cases of nearly 
8%) provides no possible basis for calling the injury to 


10 Of the 10 remaining locations 2 employers had gone out of business, 3 
eases were pending before the Board in 8(a) (5) proceedings, 1 involved an 
election appeal pending, and in another there had been agreement by the 
parties to await a national agreement. In only three cases had the Union 
finally failed to win a contract. 
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the employees speculative or remote. How the Board 
should approximate the damages to be awarded to the 
wronged employees is a question not now before the Court. 
But there is simply no credibility to the Board’s suggestion, 
in the face of the facts and governing legal doctrine, that 
every uncertainty must be borne by the injured parties 
and that their loss is merely speculative. 


3. Punishment. 


No more eredible than the Board’s H. K. Porter and 
‘‘speculative inferences’’ arguments is its suggestion 
(A. 654) that award of the requested remedy might ‘‘come 
close to a form of punishment [of the employer] for having 
elected to pursue a representation question beyond the 
Board and to the Courts.’’ Paying damages is painful for 
any defendant. But that observation proves too much if 
asserted for the proposition that award of compensation 
to an injured party is necessarily ‘‘punishment”’ of the 
one who caused the injury, for under such a view every 


award of compensatory damages constitutes punishment. 
As Professor Corbin has explained: “Damages are called 
punitive, or exemplary, when they are assessed by way of 
punishment to the wrongdoer and example to others, and 
are not measured by the pecuniary loss or injury of the 
plaintiff as a compensation to him.” Corbin, Contracts 
$1077 at 438 (1964). 


If the Board’s make-whole remedy constitutes a fair 
approximation of the employees’ lost opportunity of gain 
from bargaining, then it constitutes compensation rather 
than punishment. Paying compensatory damages always 
‘hurts’? the defendant in his pocketbook, but that has 
nothing to do with the distinction between legal penalty | 
and compensation. ‘‘All damages are in some degree 
punitive and preventive, but they are not so called unless 
they exceed just compensation for the harm that is actu- 
ally suffered.”? Id. § 1077, at 438. See also Restatement 
of Contracts § 342, Comment a (1932). 
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Herein lies the answer also to the suggestion that, with- 
out risk of paying compensation if he is proved wrong, an 
employer has a “right” to engage in a violation of his 
bargaining duty in order to test the Board’s certification 
of the union. Doubtless the employer has a right to test 
validity before complying with the Board’s certification 
in the sense that if he prevails in his challenge he incurs 
no penalty for defiance. But if he loses, then like any 
other party whose contention is rejected, he must pay for 
the damages occasioned by his violation. As Justice Car- 
dozo put it, ‘‘the litigant must pay for his experience, like 
others who have tried and lost.’? Life € Cas. Ins. Co. of 
Tenn. v. McCray, 291 U.S. 566, 575 (1934). Cf. Leeds & 
Northrup Co. v. NLRB, 391 F. 2d 874 (C.A. 3, 1968). If 
it were otherwise, people would constantly be encouraged 
to seek immunity from liability through litigation. 


An employee injured by an employer’s “‘‘technical’’ re- 
fusal to bargain for many years is not less injured than 


the employee of an ill-motivated employer, and the power 
of the Board to grant him redress is in nowise diminished. 
That is the teaching of the Supreme Court’s ruling in 
Consolo v. Federal Maritime Commission, 383 U.S. 607 
(1966), where shippers objected to the payment of statu- 
tory penalties during a period when the legality of their 
conduct was in litigation. As the Court stated (at 624-25) : 


‘<. although Flota’s suit was perding for about two 
years, the record indicates that much of the delay in- 
volved in this ease was at the request or approval of 
Flota. At any rate, it has never been the law that a 
litigant is absolved from liability for that time during 
which his litigation is pending. National Labor Re- 
lations Board v. Electric Vacuum Cleaner Co., 315 
U.S. 685; Louisville & Nashville R. Co. v._Sloss- 
Sheffield Steel € Iron Co., 269 US. 217. During 
this time Flota was able to postpone the predictable 
demise of its discriminatory contract and Consolo 
continued to suffer injury.”’ 
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If, as is clear, the Elwood employees have suffered 
tangible injury from Ex-Cell-O’s prolonged violation of 
their right to collective bargaining, the authorities compel 
the conclusion that compensating their loss is not ‘¢punish- 
ment’? of the employer. And when we consider that the 
employer has been enriched by his refusal to bargain vio- 
lation, it seems doubly clear that denial of relief is actually 
rewarding the employer while punishing the employees 
who were injured.” 


Congress from the first sought to foreclose all judicial 
intrusion into the Board’s union-certification functions 
(see A. 671); the “technical violation”’ strategem for re- 
view developed through an unintentional loophole discov- 
ered by employers. But that back-door method of review 
available to the employer to challenge the Board’s certifica- 
tion has no parallel on the union side. If the Board rules 
that the union lost the election, or finds conduct requiring 
its election victory to be set aside, there is no unfair labor 


practice device by which the union ean obtain judicial re- 
view. Thus, in permitting the employer’s retention of pro- 


11 As the Trial Examiner stated (A. 640): 

‘While the Respondent argues that it is being penalized for having 
resorted to the only method available under the Act of obtaining a review 
of the Board’s action in overruling its objections in the representation 
case, I cannot agree with its conclusion in this regard. Assuming that 
the Board were to adopt the remedy proposed herein, and the case went 
to the Court of Appeals for review, if the court ultimately rules that the 
Respondent was right in urging that the election should have been set aside 
because of the Union’s preelection conduct, then the Court of Appeals 
will set aside the Board’s Order and no obligation whatever will devolve 
upon the Respondent. On the other hand, if the Court of Appeals should 
rule that the Respondent was wrong in taking the position that the Board’s 
decision in the representation case was erroneous and that the Respondent 
should have granted the Union’s request for bargaining, why should the 
Respondent not be required to pay the damages which it is reasonable 
to conclude its employees suffered as a result of the Respondent ’s having 
violated the National policy for a considerable period of time? When 
employees are discharged in violation of the Act they are made whole 
from the date of the employer’s violation. I can see no valid reason 
why the same principle should not be applied in a refusal-to-bargain 
cases.’’ 
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fits realized by his ‘‘technical violation’’—even though he 
was wrong in his challenge to the certification—the Board 
is actually elevating to privileged status a device wholly 
unavailable to the union and which under the statute con- 
stitutes a forbidden wrong rather than a protected right. 


* * * ” 


None of the Board’s three stated grounds for lack of au- 
thority to grant the relief requested—H. K. Porter, specu- 
lative inferences, punishment—have any credibility. Con- 
gress having concededly given broad ambit to the Board’s 
remedial authority, the Board majority is mistaken in find- 
ing itself powerless to grant the relief requested. We 
submit that this Court should adhere to its conclusion in 
Tiidee, reverse the Board’s ruling, and instruct it to pro- 
ceed to evaluate the merits of the Union’s remedial request. 


III 


THERE IS NO EXERCISE OF “DISCRETION” BY THE 
BOARD NOW PRESENTED FOR THIS COURT'S REVIEW 


The sum and substance of the Labor Board’s Decision 
and Order in this case is its ruling that the Union’s reme- 
dial application cannot be entertained because the Board 
lacks the statutory authority to grant such relief. How- 
ever, counsel for the Board has suggested to the Court 
(see Opposition to Motion for Summary Reversal) 
that the Board majority’s opinion contains an ‘‘alter- 
nate’’ predicate for denying the requested relief: that in 
the exercise of its discretion the Board found the requested 
relief ‘‘inappropriate in the case at bar.’’ Of course, even 
if the Board had espoused an ‘‘alternate’’ discretion predi- 
eate for its decision, this Court would not be estopped from 
deciding the fundamental and important question whether 
its ‘‘no power’’ conclusion is legally erroneous. But for 
three separate and conclusive reasons we submit that there 
is actually no ‘‘alternate’’ premise of the Board’s decision 
now before this Court. First, on the facts of the present 
case there could not possibly be a proper Board exercise of 
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discretion to leave the employees uncompensated and the 
employer enriched by his unlawful refusal to bargain, and 
the Board has suggested no grounds for such an exercise 
of discretion. Second, the Board’s majority opinion does 
not contain any distinct ‘alternate’? premise of the char- 
acter suggested by its counsel. Third, the Board could not 
be deemed at this juncture to have undertaken an advised 
and proper exercise of a discretion which it deems itself 
not to possess under the Act. 


(1) The dilatory tactics of Ex-Cell-O which we have re- 
viewed above (supra, pp. 8-12) and the resulting tangible 
monetary loss suffered by the employees, would not permit 
the Board in this case the ‘¢diseretion’”’ to leave the em- 
ployees uncompensated and the employer enriched. On 
such facts it is our reading of this Court’s Tiidee opinion 
(see supra, p. 22, n.6) that the Board not only has 
ample statutory power but appears to have a duty to ex- 
tend relief to the injured employees. At the very least 
Tiidee required the Board to set forth by ‘“‘supplementary 
findings’’ the considerations which might lead it to deny 
relief to the employees. No such considerations have been 
set forth by the Board in its present decision or any other 
ruling issued since Tiidee. Plainly, the Board majority’s 
present opinion could not be deemed to meet the require- 
ment enunciated in Tiidee for Board exposition of the con- 
siderations which it might find persuasive against grant 
of redress to the employees. 


(2) But even if the Board were held on the facts pre- 
sented in this ease to have discretion to refuse the requested 
relief, it has exercised no such discretion. The whole focus 
of the Board majority’s opinion is on lack of power to grant 
the remedy. Any distinction in that respect between fla- 
grant and non-flagrant 8(a)(5) cases is expressly rejected 
in the majority opinion (A. 655). The language of the 
majority opinion which counsel proffer for the view 
that it deemed the requested remedy inappropriate in 
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the case at bar is at best ambiguous. By contrast, the 
Opinion (A. 652) states that the majority has ““reluc- 
tantly concluded that we cannot approve the Trial Ex- 
aminer’s Recommended Order,”’ and even the Opposition 
filed by its counsel conceded (p. 2) that “the Board 
reluctantly concluded that imposition of the remedy re- 
quested by the Union’’ was not within its power under 
the Act. There was no occasion for reluctance about lack 
of power if the case is inappropriate for ats exercise as 
a matter of discretion. It is thus clear that there is 
in fact no ‘‘alternate’’ ruling here by the Board, but only 
its emphatic assertion that it does not have statutory power 
to grant the requested relief. The requirements of Phelps 
Dodge (313 U.S. 177, 197) and Chenery (318 U.S. 80) for 
clear and consistent agency adjudications, preclude a find- 
ing here that in addition to its ‘‘no power”? conclusion the 
Board has duly refused compensation on an ‘‘alternate’’ 
discretionary basis. 


3. Finally, even if this Court were to find that the Board 
has actually and adequately expressed an alternative dis- 
eretionary basis for its disposition, we submit that it could 
not be affirmed as an advised exercise of agency discretion. 
For if the Board actually espoused the asserted alternate 
ground for denying relief, then the Court is being asked to 
accept the agency’s purported exercise of a discretion which 
the agency deems itself not to have. It is impossible even 
to comprehend the import of an agency ruling that as a 
matter of discretion it is declining to exercise a power it 
does not possess. And human experience equally refutes 
the suggestion that one can exercise an advised judgment 
whether to undertake an action deemed impossible of per- 
formance. Until the Board is disabused of its erroneous 
belief that it lacks any power to grant refusal-to-bargain 
damages, its expressions on the merits of the relief re- 
quested in a given case are mere pre-conjecture which could 
not possibly be upheld as an advised exercise of agency 
discretion. 
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In sum, the ‘‘alternate’’ ruling suggestion fails because 
the facts here would not support any Board ‘‘diseretion”’ 
to deny relief to the Elwood employees; because the Board 
did not in fact espouse any ‘‘discretion”’ basis for its rul- 
ing; and because even it had done so, while it believes itself 
powerless to act it could not undertake an advised exercise 
of its discretion. The central question for disposition thus 
remains whether the Board majority is correct in its conclu- 
sion, contrary to Tiidee, that it is powerless to grant restitu- 
tion to the injured employees. 


CONCLUSION 


Rarely is this Court presented with as clear and concise 
a legal question as the one here at bar. At the present 
juncture what is before this Court is a single and clear 
question concerning the power of the Board to grant a 
make-whole remedy for refusal to bargain violations. This 
Court in Tiidee having ruled one way on that question, and 
the Board having adhered to the contrary view in its pres- 


ent opinion, arguments about the ambit of the Board’s dis- 
eretion to refuse relief in a given case appear hypothetical 
and premature. First of all the Board must be disabused of 
its erroneous self-denying ordinance, and instructed to reach 
the merits of the Union’s plea for compensation to the em- 
ployees. Should the Board as a matter of discretion then 
deny such relief and provide the reasoning behind such 
denial—a result by no means certain or even probable— 
only then would issues arise concerning the ambit of Board 
discretion to deny relief to injured employees. For now it 
should suffice that the Board has issued a frontal rejection 
of this Court’s Tiidee conclusion that it is empowered to 
grant compensatory relief for refusal to bargain violations. 
Nothing has been presented by the Board’s Decision in 
this case which refutes this Court’s advised conclusions in 
Tudee. 
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Accordingly, we urge that the case be remanded to the 
Board with a direction that it proceed to review and adjudi- 
cate the merits of the Trial Examiner’s recommended com- 
pensation for Ex-Cello-O employees at Elwood. 


Respectfully submitted, 


Joserx L. Ravz, JR. 
Joun SmaRpD 
Rauh and Silard 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 20036 
Washington Counsel, UAW 
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No. 24,715 


EX-CELL-O CORPORATION, 
Petitioner, 
Vv 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petitions for Review and Cross-Application for Enforcement 
of an Order of The National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF ISSUES PRESENTED 


1. Whether the Board properly found that the Company violated 
Section 8(a)(5) and (1) of the Act and directed the Company to recog- 
nize and bargain with the Union. 


2. Whether the Board properly denied the Union’s request for a 
“compensatory damages” remedy. 


In accordance with Rule 8(d) of the General Rules of this Court, the 
Board states 'that No. 24,577 was previously before the Court upon mo- 
tion of the Petitioner-Union for summary reversal. The Board further 
states that No. 24,715 was previously before the Court upon motion by 
the Board for injunctive relief under Section 10(e) of the Act. Oral argu- 
ment on both motions was held on December 3, 1970, before Chief Judge 
Bazelon and Circuit Judges Leventhal and MacKinnon. 


REFERENCES TO RULINGS 


Case No. 24,715 is before the Court upon the petition of Ex-Cell-O 
Corporation’ (hereinafter “the Company”) to review the portion of the 
Board’s order, issued on August 25, 1970,! pursuant to Section 10(e) of 
the National Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 
29 U.S.C., Sec. 151, et seq.), which found that the Company had com- 
mitted certain unfair labor practices.” The Board has cross-applied for 
enforcement of its order against the Company. No. 24,577 is before the 
Court upon the petition of the International Union, United Automobile, 
Aerospace and Agricultural Implement Workers of America, AFL-CIO 
(hereinafter “The Union”) to review that part of the same Board order 
which denied the additional relief sought by the Union. The cases have 
been consolidated for purposes of appendix, briefs and argument. The 


1 On September 1, 1970, the Board issued a supplemental order correcting an in- 
advertent error in the original Decision and Order. 


2 The Company had initially filed a petition for review in the Sixth Circuit. How- 
ever, because’ the Union’s petition for review had been filed in this Court at an earlier 
time, the Sixth Circuit, upon motion of the Board and pursuant to 28 U.S.C. Sec. 
2112(a), transferred the Company’s petition for review to this Court. 


Board’s Decision and Order is reported at 185 NLRB No. 20 (A. 647- 
691) This Court has jurisdiction under Section 10(e) and (f) of the Act. 


COUNTERSTATEMENT OF THE CASE 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Company violated Section 8(a)(5) 
and (1) of the Act by refusing to bargain with the Union after it had 
been certified as the exclusive bargaining representative in an appropriate 
unit following the representation proceeding described below. 


A. The representation proceeding 


On August 11, 1964, the Union filed a petition under Section 9 of 
the Act for representation as the exclusive bargaining representative of the 
Company’s production and maintenance employees at its Elwood, Indiana 
plant (A. 648-649; 371). Following a hearing on the petition, the Re- 
gional Director directed an election to be held on October 22, 1964, 
which the Union won by a vote of 102 to 93, with one challenged bal- 
lot (A. 649; 453-460). The Company filed objections to the election, 
alleging that the Union had made certain material misrepresentations of 
fact which affected the results of the election. Those objections were 
overruled by the Acting Regional Director in his Supplemental Decision 
and Certification of Representative issued on December 29, 1964 (A. 649; 
461-476). The Board granted the Company’s request for review of that 
decision and directed a hearing; that hearing was held on the Company’s 
objections on May 18 and 19, 1965. On July 15, 1965, the Hearing 


3 «A» yeferences are to the printed Appendix. References preceding a semi-colon 
are to the Board’s findings; those following are to the supporting evidence. 


Officer recommended that the objections be overruled, and, upon consid- 
eration of the Company’s exceptions, the Board affirmed the hearing offi- 
cer and certified the Union (A. 649; 476-492, 526-527). 


| B. The unfair labor practice proceeding 


On October 29, 1965, the day after the Union was certified, the 
Company informed the Union that it would not recognize or bargain with 
the Union in order to test the certification through a technical refusal to 
bargain. The Union made a formal request for recognition and the Com- 
pany reiterated its position (A. 649; 427-428). Refusal to bargain charges 
were then filed and on November 23, 1965, a complaint issued (A. 649; 
421-426). The Company, in its answer to the complaint, admitted the 
factual allegations with respect to refusal to bargain charge, but claimed 
that the Board’s certification of the Union was invalid (A. 649; 424-425, 
429-430). 


The Union had announced at the outset of the hearing that it was 
requesting, in addition to the traditional bargaining order, a remedy de- 
signed to compensate the employees for the monetary losses suffered as 
a result of the Company’s refusal to bargain, and the Trial Examiner post- 
poned the hearing in order to permit preparation of this aspect of the 
case. When the hearing was reconvened, a dispute arose conceming the 
authenticity of some of the collective bargaining agreements introduced 
by the Union in connection with the remedial issue and the hearing was 
again postponed in order to give the Union time to produce witnesses 
to authenticate the documents. The final session was held on July 28, 
1966, at which time the evidence relevant to the proposed compensatory 
remedy was introduced. The hearing was closed on December 21, 1966 
(A. 649-650).4 


4 The Trial Examiner acceded to the Company’s request to keep the hearing open 
until disposition of a pending action brought by the Company in the United States 
(Cont’d.) 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


The Board, in agreement with the Trial Examiner, found that the 
Company violated Section 8(a)(5) and (1) of the Act by refusing to recog: 
nize and bargain with the Union as the certified bargaining representative | 
of the Company’s production and maintenance employees. | 

The Board’s order requires the Company to cease and desist from the’ 
unfair labor practices found and from in any like or related manner inter- 
fering with its employees’ Section 7 rights. Affirmatively, the Board’s 
order requires the Company to bargain with the Union upon request and 
to post appropriate notices (A. 658-659). The Board rejected the Trial 
Examiner’s recommendation that compensatory damages be granted to 


remedy the Company’s refusal to bargain (A. 650-658). 


ARGUMENT 


I. THE BOARD PROPERLY FOUND THAT THE COMPANY 
VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT AND 
DIRECTED THE COMPANY TO RECOGNIZE AND BARGAIN 
WITH THE UNION 


The Company does not dispute that it refused to bargain with the 
certified union upon request. The Company contends, however, that the | 
Board improperly overruled its objection to the election upon which the : 
Union’s certification was based. The Company further asserts that even 
if it unlawfully refused to bargain with the Union, a bargaining order is 
not appropriate in the circumstances of this case. We show below that 
these contentions are without merit. 

Ftn. 4 (Cont’d.) 
District Court for the Southern District of Indiana to enjoin the closing of the hear- 


ing until certain investigatory material was produced. The district court (Holder, J.) | 
granted summary judgment in favor of defendants on December 13, 1966 (A. 650; 610). 


A. The Board properly overruled the 
Company’s election objections 


Congress has delegated to the Board a wide measure of discretion 
in regulating ‘elections and deciding questions of representation. As this 
Court made clear in International Brotherhood of Elec. Workers v. N.L.R.B., 
(Presto Mfg. Co.), 135 U.S. App. D.C. 197, 199, 417 F.2d 1144, 1146 
(1969), cert. denied, 396 U.S. 1004: 


Section 9 of the National Labor Relations Act, 29 U.S.C. 
§ 159 (1964), gives to the Board a broad avenue of dis- 
cretion with regard to the regulation and supervision of 
representation elections. It has been vested with author- 
ity to insure that labor has the opportunity to organize 
fairly and freely by guaranteeing that its representation 
elections are carried out in an atmosphere conducive to 
freedom of choice. It must be recognized by reviewing 
courts that the “control of the election proceeding, and 
the determination of the steps necessary to conduct that 
election fairly were matters which Congress entrusted to 
the Board alone.” N.L.R.B. v. Waterman S.S. Corp., 309 
U.S. 206, 226 (1940). 


Accord: N.L.R.B. v. MarSalle, Inc., d/b/a MarSalle Convalescent Home, 
__ US. App. D.C. __, 425 F.2d 566, 570 (1970); N.L.R.B. v. A. J. 
Tower Co., 329 U.S. 324, 330 (1946). Moreover, “[t]he presumption is 
that ballots'cast under the safeguards provided by Board procedure reflect 
the true desires of the participating employees” N.L.R.B. v. Zelrich Co., 
344 F.2d 1011, 1015 (C.A. 5, 1965), and hence the party attempting to 


set aside the election “‘carries a heavy burden.” Shoreline Enterprises of 
America, Inc. v. N.L.R.B., 262 F.2d 933, 942 (C.A. 5, 1959). 


The Company’s challenge to the election is based on the contents of 
a handbill mailed to the employees three days before the election (A. 477; 
14). In the handbill, the Union’s international representative described a 


Union meeting which had been held the previous Sunday at which some 

of the employees stated that they had suffered a loss of fourteen cents 

per hour because of the Company’s wage policy. The handbill went on 

to say that such issues might be corrected by voting for the Union. In 
addition, the handbill asserted, many female employees were on layoff, 

and several new employees had recently been hired, some of whom were 
to perform jobs formerly performed by women. The handbill then urged — 
all laid-off workers, as well as female employees then working, to vote for | 
the Union to protect their seniority rights (A. 473-474, 22-23). 


In cases such as these, the Board has formulated certain guidelines 
to determine whether a secret ballot election should be set aside. Holly- | 
wood Ceramics Co., Inc., 140 NLRB 221, 224 (1962); United States Gyp- 
sum Co., 130 NLRB 901, 904-905 (1961). In striking a balance between 
“the right of the employees to an untrammeled choice, and the right of 
the parties to wage a free and vigorous campaign,” the Board will over- 
turn an election only where there has been a misrepresentation which 
“(1) involves a substantial departure from the truth, (2) at a time which 


prevents the other parties from making an effective reply, (3) so that the 


misrepresentation may reasonably be expected to have a substantial im- 
pact on the election.” Hollywood Ceramics Co.,' supra, 140 NLRB at 224, 
cited with approval in International Brotherhood of Elec. Workers v. 
N.L.R.B. (Presto Mfg. Co.), supra, 135 U.S. App. D.C. at 200, 417 F.2d : 
at 1147; N.L.R.B. v. MarSalle, Inc., d/b/a MarSalle Convalescent Home, 
supra, 425 F.2d at 570-571; United Steelworkers v. N.L.R.B. (Luxaire, 
Inc.), 129 U.S. App. D.C. 260, 263, 393 F.2d 661, 664 (1960). More- 
over, in evaluating the impact of the alleged misrepresentation, the Board 


will consider whether “the party making the statement possesses intimate | 
knowledge of the subject matter” and whether the employees themselves | 
“possessed independent knowledge with which to evaluate the statements.” 
Hollywood Ceramics Co., Inc., supra, 140 NLRB at 221, 224 and n. 10. | 


In applying these tests to the facts of the instant case, the Board 
properly concluded that the Company’s objections should be overruled. 
Thus, the evidence established that there was a significant difference in 
the wage increases granted the employees between 1956 and 1959 and 
and those granted between 1961 and 1964, with no increase at all having 
been granted in 1960,5 and that the fourteen cent figure in the handbill 
was not such a variation from the accurate figure as to constitute a “sub- 
stantial misrepresentation” (A. 479-481; 54, 56, 70-72, 397-398). More- 
over, the Board found that in fact, certain jobs for which male employees 
were recently hired, including the job of floor inspector, as well as jobs 
in the automatic vapor blast and belt packing operations, had been, at 
least in part; formerly performed by female employees (A. 481-484; 399, 
85-87, 408-410, 90-91, 143-147, 152-153, 61-62, 129-132).”?_ Further, it 


5 tn addition, the practice of granting quarterly cost of living increases was elim- 
inated in January 1962 and “was submerged in another wage package” (A. 479; 71, 
110). 


6 Indeed, the Hearing Officer found that the difference in wage increases may ac- 
tually have been understated in the handbill (A. 481). 


7 Thus, the evidence showed that in 1960, employee Juanita Powers was assigned 
to the supervision of the floor inspection supervisor and was classified as an “operator- 
inspector” (Ai 483; 86, 410, 90-91). The floor inspection department was responsible, 
inter alia, for! inspecting unfinished blades, and this is the work to which Powers was 
assigned (A. 483; 144-147, 152-153). Under these circumstances, the Board concluded 
that Powers worked as a floor inspector. Powers was transferred out of the section 
and in 1964, employee William Ice was hired as a floor inspector. According to an 
affidavit of Supervisor Converse, “Since Mrs. Powers was transferred to final inspection 
on 9/2/60, from floor inspection, there have been no females in floor inspection” 

(A. 483-484; 399, 86, 408-410). The evidence further established that the belt pack- 
ing operation had initially been performed by both male and female employees, but 
that about 1963, the operation was transferred to the “tool crib” section, where only 
men worked on a regular basis (A. 484; 61-62, 129-131). Finally, there was evidence 
that females were previously used to operate the automatic machines in the vapor 
blast operation, but at the present time women were used “very little” (A. 484; 131- 
132). : 


was the Company, not the Union, that possessed “intimate knowledge of | 
the subject matter” (A. 485-486; 397-399, 45-46, 75-76), and in any event, 
the employees were certainly in a position to evaluate for themselves state-; 


ments concerning wage increases and layoffs (A. 489; 22-23, 27, 172, 177-| 


178). In addition, the handbill was seen by representatives of the Com- 


pany, at the latest, a full day before the election, thus giving the Company 
time to reply to its allegations, which, in fact, the Company to some ex- 


tent actually did (A. 486-488; 14, 36-37, 159-160, 174-176, 178-179) | 
Finally, as the Board noted, the alleged misrepresentations concerned sub- : 
jects which had previously been covered in handbills published by the Un- 
ion two months before the election, to which the Company had replied 
(A. 488-489; 377-383, 390-391, 62-63, 104-105). Thus, the October 19 | 
handbill could hardly have taken the Company by surprise nor could it 
have had a serious impact on the election. In light of the above, we sub- 
mit that the Board was not arbitrary or capricious in overruling the ob- | 


jections. 


The Company contends (Br., pp. 31-33) that the Board committed 
prejudicial error by excluding employees’ testimony concerning the effects. 
| 
of the handbill on their attitudes toward the election. However, to hold | 


8 The Company’s reliance on the cases cited in footnote 21 (Br. p. 39) as alleged- 
ly supporting its view that there was insufficient time to answer the Union’s representa- 
tions, is misplaced. Thus, in Kawneer Co., 119 NLRB 1460 (1958) and Reiss Asso- | 
ciates, Inc., 116 NLRB 217 (1956), the representations by the union concerned con- | 
tracts which the union had negotiated with other employers in the area and were thus | 
within the special knowledge of the union, not the employer. Under those circum-| 
stances, the Board held, the employer did not have sufficient time to prepare a re- | 
sponse to the Union’s representations, Here, in contrast, the representations by the 
Union concerned wage increases and job layoffs at the Company, matters which were 
within the intimate knowledge of the Company. And in Halsey W. Taylor Co., 147 | 
NLRB 16 (1964), the representations by the union concerned the financial status of | 
the company and distribution of company funds to stockholders, matters with which | 
employees were not likely to be familiar. In the instant case, however, the employees 
were in a better position to evaluate the representations, especially in view of prior | 
handbills touching on the same subject matter (A. 488-489). 
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that such subjective evidence may be a material factor in determining the 
validity of a Board election — let alone a deciding one — is contrary to 
the Supreme Court’s decision in N.L.R.B. v. Gissel Packing Co., 395 U.S. 
575 (1969). ‘In Gissel, the Supreme Court, in considering whether the 
validity of union authorization cards could be impeached by testimony as 
to card signers’ subjective intent, stated (395 U.S. at 608): 


We' also accept the observation that employees are more 
likely than not, many months after a card drive and in 
response to questions by company counsel, to give testi- 
mony damaging to the union... - We therefore reject 
any rule that requires a probe of an employee’s subjec- 
tive motivations as involving an endless and unreliable 
inquiry .... 


Accord: Local 153, LL.G.W.U. v. N.L.R.B. (Marie Phillips, Inc.), __ 
U.S. App.D.C. __, __ F.2d __ (decided November 9, 1970), 75 LRRM 
2539, 2540-2541; International Union, UAW v. N.L.R.B. (Preston Products 
Co.), 129 U.S. App. D.C. 196, 202-203, 392 F.2d 801, 807-808 (1967), 
cert. denied, 392 U.S. 906. We submit that “a probe of an employee’s 
subjective” feelings is “endless and unreliable” whether directed at his 
reason for signing a union authorization card, as in Gissel, or his reasons 
for voting for the Union, as here. In both situations, such employee tes- 
timony calls for “a high degree of introspective perception” (N.L.R.B. v. 
Donnelly Garment Co., 330 U.S. 219, 231 (1947):9 and the employee’s 
testimony would be furnished after the fact and in response to his em- 


ployer’s avowed efforts to avoid a bargaining obligation by impeaching 


9 See also, Radio Officers’ Union v. N.L.R.B., 347 US. 17, 51 (1954); Darlington 
Mfg. Co. v. N.L.R.B., 397 F.2d 760, 772-773 (C.A. 4, 1968), cert. denied, 393 U.S. 
1023; Hendrix Mfg. Co. v. N.L.R.B., 321 F.2d 100, 105 (C.A. 5, 1963); Local 542, 
Operating Engineers v. N.L.R.B., 328 F.2d 850, 852-853 (C.A. 3, 1964), cert. denied, 
379 U.S. 826, and cases cited. 
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the employee’s previous choice. Accordingly, in both situations, such tes 
timony is highly unreliable and of little probative value. See Local 153, | 
LL.G.W.U. v. N.L.R.B. (Marie Phillips, Inc.), supra, 75 LRRM at 2540- | 
2541: International Union, UAW v. N.L.R.B. (Preston Products Co.), su- 
pra, 129 U.S. App. D.C. at 202-203, 392 F.2d at 807-808. 


Indeed, where the employer seeks to impugn the results of a secret- 
ballot election, rather than a Gissel-type majority claim based on author- | 
ization cards, such a “probe” would either require the employee to reveal, 
how he voted, an inquiry “destructive of the purpose of the secret-ballot | 
and creative of the spectre of post-election change of mind” (N.L.R.B. v. ! 
Clearfield Cheese Co., 322 F.2d 89, 93, 94 (C.A. 3, 1963),!° or enable | 
him, where he had cast his ballot against the union notwithstanding the 
alleged mistepresentation, to testify to the contrary — that is, that he had 
voted for the union because of the misrepresentation — and thereby ob- | 
tain, in effect, two votes against the union. If, as Gissel holds, testimony 
as to the employee’s “subjective motivations” cannot impeach authoriza- 
tion cards — which are not obtained in the “privacy and independence of 
the voting booth” — it should follow, a fortiori, that such evidence cannot 
be used to impugn the results of a secret-ballot election, “the most satis- 


| 
i 
p> 


factory . . . method of ascertaining whether a union has majority support 
(395 U.S. at 602)." 


10 gee also, Wilson Athletic Goods Mfg. Co. v. N.L.R.B., 164 F.2d 637, 640 (C.A. 
7, 1947) (“We think the Board has discharged its full duty if it provides an election, 
surrounded with the usual safeguards, where the employee is permitted to cast a ballot 
in secrecy and have it counted as cast. To permit employees, subsequent to such | 
election to testify . . . that they cast a ballot contrary to what they intended because 
of false pre-election promises, would destroy the stability which an election was devised 
to produce”). 


11 « _ _ an election is a solemn . . . occasion, conducted under safeguards to vol- | 
untary choice .... A petition or a public meeting — in which those voting for and 
against unionism are disclosed to management, and in which the influences of mass | 
psychology are present —is not comparable to the privacy and independence of the | 
voting booth.” Brooks v. N.L.R.B., 348 U.S. 96, 99-100 (1954). 
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In sum, we submit that Gissel compellingly supports the Board’s view 
that the determination whether to set aside an election must be made on 
an objective basis — that is, on whether the alleged misconduct would rea- 
sonably tend to prevent the holding of a fair and free election — rather 
than on the subjective statements of the employees as to whether misrep- 
resentations led them into voting as they did.!2_ As shown above, the 
Board, utilizing an objective test, concluded that the misrepresentations 
alleged by the Company were not likely to have precluded a fair and free 
election. We submit that this conclusion is not arbitrary or capricious and 


is, therefore, entitled to affirmance on review. 


B.' The Board properly issued a bargaining order 


The Company argues (Br., pp. 15-27) that even if it has unlawfully 
refused to bargain, a bargaining order is no longer appropriate because of 
the passage of time and a suggested turnover of unit personnel. But the 
Supreme Court made clear in Gissel that lapse of time and intervening 
employee turnover do not justify a court of appeals’ refusal to enforce a 
bargaining order. 


As the Court stated (395 U.S. at 610-611): 


If the Board could enter only a cease-and-desist order 
and direct an election or a rerun, it would in effect be 
rewarding the employer and allowing him “to profit 


12 Pinkerton’s National Detective Agency, Inc., 124 NLRB 1076, 1077, n. 3 (1959); 
GHR Foundry Division, 123 NLRB 1707, 1709 (1959), and cases there cited at n. 3; 
Orleans Mfg. Co., 120 NLRB 630, 631, n. 4 (1958). See also, NLRB. v. Laney & 
Duke Storage Warehouse Co., Inc., 369 F.2d 859, 864 (C.A. 5, 1966) (“In passing 
on objections to elections it is for the Board to decide whether the conduct charged 
reasonably tends to interfere with the voters free choice”); N.L.R.B. v. Clearfield 
Cheese Co., supra, 322 F.2d at 93-94. To the extent that the cases cited by the 
Company (Br., pp. 32-32) indicate approval of subjective testimony as a basis for im- 
peaching election results, the Board respectfully submits that they are contrary to the 
weight of authority and ‘o the sound legal principles outlined above. 
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from [his] own wrongful refusal to bargain,” [citation 
omitted] while at the same time severely curtailing 
the employees’ right freely to determine whether they 
desire a representative. The employer could continue 
to delay or disrupt the election processes and put off 
indefinitely his obligation to bargain; and any election 
held under these circumstances would be unlikely to 
demonstrate the employees’ true undistorted desires. 


| 
Gissel also rejected the view, which is explicit in the Company’s brief 


to the Court, that to impose a bargaining order on employees who may 
not now desire the union, “is an unnecessarily harsh remedy that need- 
lessly prejudices employee’s 87 rights” (395 U.S. at 612).% The Court 
stated (ibid. ): 


Such an argument ignores that a bargaining order is de- 
signed as much to remedy past election damage as it 
is to deter future misconduct. If an employer has suc- 
ceeded in undermining a union’s strength and destroy- 
ing the laboratory conditions necessary for a fair elec- 
tion, he may see no need to violate a cease-and-desist 
order by further unlawful activity. The damage will 
have been done, and perhaps the only ‘fair way to ef- 
fectuate employee rights is to re-establish the condi- 
tions as they existed before the employer’s unlawful 
campaign... [!*] 


13 The Company asserts (Br. p. 21) that enforcement of the Board’s bargaining 
order “will not effectuate the Act’s purposes” because it “would give permanency to | 
the status of the Union as bargaining representative, even though that status was nar- 
rowly attained in an election conducted more than six years ago, and even though 
since the election the size of the bargaining unit has more than doubled ....” But | 
see note 14, infra. 


14 The Court added (id., at 613): 


There is, after all, nothing permanent in a bargaining order, and 
if, after the effects of the employer’s acts have worn off, the em- 
ployees clearly desire to disavow the union, they can do so by 
filing a representation petition. ... 
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In N.L.R.B. v. L. B. Foster Co., 418 F.2d 1 (C.A. 9, 1969), cert. de- 
nied, 397 U.S. 990, the Ninth Circuit applied the foregoing rationale and 
sustained a bargaining order remedy where a substantial turnover in unit 
personnel had’ occurred between the time of the employer’s unlawful con- 
duct and the issuance of the order.!5> The Court stated (418 F.2d at 4): 


The’ delay is not the fault of the union; if it is any- 
one’s fault, it is that of the employer. But regardless 
of fault, it is an unfortunate but inevitable result of 
the process of hearing, decision and review prescribed 
in the Act. And to deny enforcement, with or with- 
out remand for reconsideration on the basis of facts 
occurring after the Board’s decision, is to put a pre- 
mium on continued litigation by the employer; it can 
hope that the resulting delay will produce a new set 
of facts, as to which the Board must then readjudicate. 
* * * When is the process to stop? 


The Court added (id., at 8): 


[T]he rapid tumover in the employer’s personnel . . - 
is a reason to enforce. Otherwise, there will be an ad- 
ded inducement to the employer to indulge in unfair 
labor practices in order to defeat the union in the elec- 
tion. He will have as an ally, in addition to the attri- 
tion of union support inevitably springing from delay 
in accomplishing results, the fact that turnover will help 


See also, Southwest Regional Joint Board v. N.L.R.B. (Levi Strauss & Co.), 
U.S. App. D.C. ; F.2d (decided December 15, 1970), 
716 LRRM 2033, 2038; N.L.R.B. v. Staub Cleaners, Inc., 418 F.2d 1086, 


15 As the Ninth Circuit noted in that case (418 F.2d at 5), “the Union began with 
14 of 18 employees and was down to five signers out of nine in the unit when the 
election was held.” 
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1089-1090 (C.A. 2, 1969), cert. denied, 397 U.S. 1038; N.L.R.B. v. DIT- 
MCO, Inc., 428 F.2d 775, 781 (C.A. 8, 1970); N.L.R.B. v. Kostel Corp., 
F.2d (C.A. 7, 1971), 76 LRRM 2643, 2645-2647. 


The propriety of issuing a bargaining order in the instant case is 
readily apparent. A majority of the unit employees selected the Union 
as their collective bargaining representative in a Board-supervised election 
which, as the Supreme Court noted, is always the “preferred route.” 
N.L.R.B. v. Gissel Packing Co., supra, 395 U.S. at 596. The Company, 
however, refused to bargain with the Union to obtain judicial review of | 
the Board’s certification. The ensuing delay in the proceedings, due both | 


to the novelty of the legal issue raised and to various postponements ob- 

tained by the parties to the dispute, including the Company,!© does not _ 
militate against the issuance of the bargaining order. See N.L.R-B. v. Rut- 
ter Rex Mfg. Co., 396 U.S. 258, 265 (1969) (“The Board is not required : 
to place the consequences of its own delay, even if inordinate, upon 


wronged employees to the benefit of wrongdoing employers.”). | 


The Sixth Circuit’s decision in Clark’s Gamble Corp. ». N.L.R.B., 422. 
F.2d 845 (1970), cert. denied, 400 U.S. 868, upon which the Company 
principally relies (Br. pp. 22-24),!7 declined to enforce the Board’s bar- 


gaining order because of the long delay attributable to the Board. That 
| 


16 As shown supra, n. 4, the Trial Examiner, at the request of the Company, kept 
the unfair labor practice hearing open pending disposition of the Company’s District 
Court action to enjoin the closing of the hearing until certain investigatory material 
was produced. 


17 Most of the other cases relied upon by the Company (Br. p. 25) pre-date Gis- 
sel and, for that reason alone, are wholly irrelevant here. Two of those cases, one 
of them pre-Gissel (Bryant Chucking Grinder Co. v. N.L.R.B., 389 F.2d 565 (C.A. 2, | 
1967), cert. denied, 392 U.S. 908) the other post-Gissel (N.L.R.B. v. Staub Cleaners, | 
supra), cut against the Company’s position here, for in both cases the Second Circuit 
enforced the Board’s bargaining order. In each case, however, one judge dissented, 
and the Company relies upon those dissenting opinions. The precedential value of 

(cont’d) | 
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case, however, rested upon considerations rejected by Gissel. As shown 
above, the Supreme Court in Gissel specifically reaffirmed the principle 
that the lapse of time between the filing of the unfair labor practice 
charge and the date of the Board’s order is no bar to enforcement of a 
bargaining order. For the litigation process will always result in delays, 
and this is especially true where, as here, a novel and difficult issue is 
raised by one of the parties (the Union’s compensatory remedy request). 
To permit such delay to be used as an excuse for not enforcing an other- 
wise appropriate bargaining order “would in effect be rewarding the em- 
ployer and allowing him ‘to profit from [his] own wrongful refusal to 
bargain.” Gissel, supra, 395 U.S. at 610. See Southwest Regional Joint 
Board v. N.L.R.B. (Levi Strauss & Co.), supra, 76 LRRM at 2038. In 
any event, the considerations underlying the Clark’s Gamble decision are 
not present here. In that case, no election was held prior to the Board’s 
bargaining order and the court was disinclined to impose a bargaining 
agent “in [a] situation which fails to reflect the selection of an agent by 
the employees sought to be affected.” 422 F.2d at 847. Here, in con- 
trast, an election was held and resulted in the certification of the Union 
as the employees’ bargaining representative. The sole reason why bargain- 
ing did not immediately commence was because of the Company’s desire 
to test the Board’s certification. Under the circumstances, the Company 
certainly should not be permitted to rely on the resultant delay to defeat 
the Board’s bargaining order.!® 


17 (cont’d) dissenting opinions is, however, limited. Indeed, in Staub Cleaners, the 
majority concluded that Gissel and Katz required them to enforce the bargaining or- 
der (418 F.2d 1089-1090), and Judge Lumbard’s dissent, cogent though it might be 
as an academic matter, is simply out of step with the prevailing law. 


18 See also, G.P.D., Inc. v. N.L.R.B., 430 F.2d 963, 964 (C.A. 6, 1970); NLRB. 
y, Lou de Young’s Market Basket, 430 F.2d 912, 915 (C.A. 6, 1970). In N.L.R.B. v. 
American Cable System, Inc., 427 F.2d 446 (C.A. 5, 1970), cert. denied, 400 US. 
957, the only other post-Gissel case relied on by the Company, the Fifth Circuit 
held that the propriety of a bargaining order should be determined as of the time 
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Il. THE BOARD PROPERLY DENIED THE UNION’S REQUEST 
FOR A “COMPENSATORY DAMAGES” REMEDY 


The Board denied the Union’s request for a “compensatory damages” | 


order to remedy the Company’s refusal to bargain. The basis for the 
Board’s decision in this regard is essentially twofold: first, that the 
Board lacks the statutory authority to grant such a remedy; and second, 
that even if it has such authority, the Board, in the exercise of its dis- 
cretion, deems such a remedy inappropriate in the circumstances of this 
case. The Union contends that the Board has erred on both these 
grounds, and it is to those contentions that we now turn. 


tually every case, by the time a 

sufficient employee turnover and other changes to make it arguable, 

has meanwhile refrained from committing new unfair labor practices, that an election 
held now would be free of the taint of the old unfair labor practices. But the union 
and the employees then supporting it were entiled to an election at an earlier time and, 
if the employer’s unfair labor practices were of such a nature as to deprive them of an | 
election at that time, to permit one now, when the union’s support has been unlawfully 
dissipated, “‘would in effect be rewarding the employer and allowing him ‘to profit from 
[his] own wrongful refusal to bargain”” Gissel, supra, 395 US. at 610. | 
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A. The Board properly concluded that it lacks the statutory 
authority to issue a “compensatory damages” remedy 

Section 10(c) of the Act authorizes the Board to direct a party 
found to have engaged in conduct violative of the Act “to cease and desist 
from such unfair labor practice, and to take such affirmative action in- 
cluding reinstatement of employees with or without back pay, as will 
effectuate the policies of the Act.” It is now well settled that the 
Board has broad discretion in the framing and issuing of remedial orders.!9 
But the Board’s power in this regard is not unlimited; it orders must 
be those “which can fairly be said to effectuate the policies of the Act.””! 


19 Office and Professional Employees Int'l Union, Local 425 v. N.LRB., 136 US. 
App. D.C. 12, 19-20, 419 F. 2d 314, 321-322 (1969); Amalgamated Clothing Work- 
ers of America (Hamburg Shirt Corp.) v. N.L.R.B., 125 U.S. App. D.C. 275, 281, 
371 F. 2d 740, 746 (1966). 


20 N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 346 (1952); Republic Steel 
Corp. v. N.L.R.B., 311 US. 7, 10-11 (1940). 


21 Virginia Electric and Power Co. v. N.L.R.B., 319 U.S. 533, 540 (1943). See 
also International Union, UAW v. Russell, 356 U.S. 634, 642-643 (1958), wherein the 
Supreme Court noted that the affirmative remedial power of the NLRB “is merely in- 
cidental to the primary purpose of Congress to stop and prevent unfair labor practices.” 
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Remedial orders may not be punitive or confiscatory, and they must be | 
related to the situation that calls for redress.” 


Remedial orders under Section 8(a)(5) — specifically, those affirma- | 
tive orders that require parties to bargain — are subject to an additional 
restriction. Section 8(d), which defines the bargaining obligation,? states 
clearly and succinctly that the obligation to bargain “does not compel — 
either party to agree to a proposal or require the making of a concession. 
These provisions were adopted in the 1947 amendments to the Act be- | 


cause Congress was concemed that 


The present Board has gone very far, in the guise of deter- 
mining whether or not employers bargain in good faith, in 
setting itself up as the judge of what concessions an em- 
ployer must make and of the proposals and counterpropos- 
als they may or may not make. ... [U]nless Congress 
writes into the law guides for the Board to follow, the 
Board may attempt to carry this process further and seek 
to control more and more of the terms of collective bar- 


gaining agreements. 


22 NLL.R.B. v. Seven-Up Bottling Co., supra, 344 US. at 349; Local 60, United 
Brotherhood of Carpenters v. N.L.R.B., 365 US. 651, 655 (1961); Republic Steel 
Corp. v. N.L.R-B., supra, 311 US. at 610. 


23 Section 8(d) provides as follows: 


For the purposes of this section, to bargain collectively is the per- 
formance of the mutual obligation of the employer and the repre- 
sentative of the employees to meet at reasonable times and confer 
in good faith with respect to wages, hours and other terms and 
conditions of employment, or the negotiation of an agreement, or 
any questions arising thereunder, and the execution of a written 
contract incorporating any agreement reached if requested by either 
party, but such obligation does not compel either party to agree 
to a proposal or require the making of a concession - . . . 
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H. Rep. No. 245, 80th Cong. Ist Sess. 19-20, I Legislative History of the 
Labor Management Relations Act of 1947 at 310-311. See also S. Rep. 
No. 105, 80th Cong. Ist Sess. 24, I Legislative History of the Labor 
Management Relations Act of 1947 at 430.% And as the Supreme Court, 
in construing Section 8(d), has made clear, the Act neither compels 
agreement between employers and unions nor regulates the substantive 
terms and conditions of employment that are incorporated in a collec- 
tive bargaining agreement. N.L.R.B. v. American National Insurance Co., 
343 US. 395, 402 (1952); see also N.L.R.B. v. Jones & Laughlin Steel 
Corp., supra, 301 U.S. at 45. “[T]he Board may not, either directly or 
indirectly, compel concessions or otherwise sit in judgment upon the 
substantive terms of collective bargaining agreements.” N.L.R.B. v. 
American National Insurance Co., supra, 395 U.S. at 404 (emphasis 
added); accord, N.L.R.B. v. Insurance Agents Intl. Union, 361 U.S. 477, 
486, 487, 490 (1960). 


24 when the Senate inserted the bargaining duty into the Act in 1935 it said: 


The committee wishes to dispel any possible false impression that 

the bill is designed to compel the making of agreements or to per- 

mit governmental supervision of their terms. I¢ must be stressed 

that the duty to bargain collectively does not carry with it the 

duty to make an agreement, because the essence of collective bar- 

ining is that either party shall be free to decide whether proposals 

made to it are satisfactory (emphasis supplied) . 
S. Rep. No. 573, 74th Cong. Ist Sess. 12, II Legislative History of the National 
Labor Relations Act of 1935 at 2312. See Hearings on S. 1958 before the Senate 
Committee on Labor and Public Welfare 716, II Legislative History of the National 
Labor Relations Act of 1935 at 2102; Senate debate on S. 1958, 79 Cong. Rec. 
7571, 7659-60, 7672, II Legislative History of the National Labor Relations Act of 
1935 at 2335-36, 2372-74, 2392. See also NLRB. ». Jones & Laughlin Steel 
Corp., 307 USS. 1, 45 (1937). 
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The touchstone of the Board’s decision in this case, in addition to 
Section 8(d) and the cases cited above, is the Supreme Court’s recent 
holding in H. K. Porter v. N.L.R.B., 397 U.S. 99 (1970). There, the 
company had refused a union request for a checkoff provision, not for 
any economic or policy reasons, but solely on the grounds that the com- | 
pany was not going to assist the union in any way. In addition to | 
affirming the Board’s finding that the company had thus violated Section | 
8(aX(S) of the Act, the Court of Appeals held that in certain circum- | 
stances the Board had the power to require the company to agree to a 
checkoff provision as a means of remedying its bad faith bargaining. 
The Supreme Court reversed, holding that while the Board had the power 
to order an employer to bargain with a union, “it is without power to | 
compel a company or a union to agree to any substantive contractual 
provision of a collective bargaining agreement” (397 U.S. at 102). The 


Court noted that while the basic purpose of the Act was to promote | 


bargaining, “‘it was recognized from the beginning that agreement might 
in some cases be impossible, and it was never intended that Government | 
would in such cases step in, become a party to the negotiations and 
impose its own views of a desirable settlement” (397 U.S. at 103-104). 
Section 8(d), the Court went on, limited the Board’s remedial power in 
this respect (397 U.S. at 107-108): | 


It is implicit in the entire structure of the Act that the 
Board acts to oversee and referee the process of collec- 
tive bargaining, leaving the results of the contest to the 
bargaining strengths of the parties. It would be anom- 
alous indeed to hold that while § 8(d) prohibits the 
Board from relying on a refusal to agree as the sole evi- 
dence of bad faith bargaining, the Act permits the 

Board to compel agreement in that same dispute. The 
Board’s remedial powers under 8 10 of the Act are broad, 
but they are limited to carrying out the policies of the 
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Act itself [footnote omitted]. One of these fundamental 
policies is freedom of contract. While the parties’ free- 
dom of contract is not absolute under the Act [footnote 
omitted], allowing the Board to compel agreement when 
the parties themselves are unable to do so would violate 
the fundamental premise on which the Act is based — 
private ‘bargaining under governmental supervision of the 
procedure alone, without any official compulsion over the 
actual terms of the contract. 


Finally, the Court noted that the Act as presently written does not con- 
template an exact parity of economic strength, and that the industrial 
realities might’ well lead to bargaining impasses and then to strikes and 
lockouts, although these are the antithesis of “the industrial peace which 
the Act was designed to further” (397 U.S. at 109). The Court con- 
cluded (ibid. ): 


It may well be true, as the Court of Appeals felt, that the 
present remedial powers of the Board are insufficiently 
broad to cope with important labor problems. But it is 
the job of Congress, not the Board or the courts, to de- 
cide when and if it is necessary to allow governmental re- 
view of proposals for collective bargaining agreements and 
compulsory submission to one side’s demands. The 
present Act does not envision such a process. 


In the case at bar, the Board properly concluded that Section 8(d) 
and H.K. Porter made it clear that the Board lacks the statutory author- 
ity to impose a “compensatory damages” order to remedy a refusal to 
bargain violation (A. 652-657). For in order to grant such a remedy, 
the Board would have to do precisely what the statute and the consis- 
tent case law' say it may not do — write a contract for the parties. To 


decide whether damages have occurred and then to measure any such 


damages found, the Board would necessarily, as a preliminary matter, 
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have to conclude that the parties would have reached agreement had the — 
employer bargained in good faith from the outset. This may itself be : 
an unwarranted assumption (see N.L.R.B. v. H. K Porter, supra, 397 
US. at 103-104), the Union’s assertion of the statistical probabilities to | 
the contrary notwithstanding (Union Br., p. 16). But as the Board 
noted, the problem goes much further: even if the first hurdle — 
whether agreement would have been reached — is surmounted, who is to 
say what the terms of that agreement would have been? For the make- 
whole remedy proposed by the Union necessarily involves an attempt to © 
reconstruct the contract that the Union asserts would probably have been 
consummated had the parties bargained in accordance with the Act. Im- | 
plicit in a determination of what benefits employees would have received | 
is a decision as to the specific terms of the agreement with respect to 
those benefits, The Board is thus being requested retroactively to estab-_ 
lish by decree a collective bargaining agreement for which neither pro- | 
posals nor counterporposals have been made and to which the parties 


have not agreed. The remedy, therefore, is contrary to the expressed 


Congressional mandate as well as to the consistent precedential law. 


The Union (Br. pp. 22-27) never really addresses itself to the prob- 
lems presented by Section 8(d) and H.K. Porter, choosing rather to rely 
upon the decision of this Court in Tiidee I> and subsequent cases® in 


25 International Union of Electrical Workers v. N.L.R.B., (Tiidee Products Inc.), 
138 U.S. App. D.C. 249, 426 F. 2d 1243 (1970), cert. denied, 75 LRRM 2752. 


26 See United Steelworkers v. N.L.R.B. (Quality Rubber Mfg. Co.),  U-S. App. | 
D.C. _, 430 F. 2d 519 (1970) (Judges Wright, MacKinnon and Davis); Food Store | 
Employees vy. N.L.R.B. (Heck’s, Inc.), US. App. D.C. _, 433 F. 2d 541 (1970) 
(Judges Bazelon, McGowan and Leventhal); Local 153, ILGWU v. N.L.R.B. (Marie 
Phillips, Inc.), U.S. App. D.C. > F. 2d (decided November 9, 1970), ! 
75 LRRM 2539 (Judges Wright, McGowan and MacKinnon); Southwest Regional 
Joint Board v. N.L.R.B. (Levi Strauss & Co.), US. App. DC. > F. 2d 

(decided December 15, 1970), 76 LRRM 2033 (Judges Fahy, Robinson and 
(continued)! 
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which this Court indicated its belief that a “compensatory damages” 
remedy is within the Board’s statutory authority. We submit, however, 
that the portion of Tiidee J which discusses the compensatory remedy is- 
sue is not dispositive of the matter. For Tiidee I was decided well before 
the Board’s decision in the instant case and without the benefit of the 
Board’s views on the matter. The Board, therefore, expresses its respect- 
ful disagreement with Tiidee I and requests the Court to reconsider its 
position. 


The union’s petition for review in Tiidee I asserted as error the 
Board’s failure to discuss its request for a “compensatory damages” 
remedy in a case involving flagrant violations of Section 8(a)(1), (3) and 
(5) of the Act. The Board argued before the Court that it was under 


no obligation to spell out its reasons for not granting an expanded Sec- 
tion 8(a)(5) order where it was issuing its usual bargaining order.2” It 
was this issue — the only issue presented by the union’s petition for re- 
view and briefed by the Board to the Court — that the Court passed 


upon. The majority (Judges Leventhal and Robinson, Judge MacKinnon 


26 (continued) Wilkey); International Union of Electrical Workers v. N.L.R.B. 
(Tiidee Products II), - US. App. DC. P F. 2d (decided December 23, 
1970), 76 LRRM 2109 (Judges Leventhal, Robinson and MacKinnon). 


27 The Triali Examiner in Tiidee I had considered the union’s request for an ex- 
panded remedy: provision regarding the refusal to bargain, but noted that such an 
order had never before been issued by the Board and, more importantly, that the 
propriety of such an order was then pending before the Board in the Ex-Cell-O case. 
He concluded, therefore, that “As the remedy requested . . . involves both legal and 
policy questions which should be initially considered by the Board, I am not inclined 
to grant the remedy requested by the Union” (Tiidee Products, Inc, 174 NLRB No. 
103 (1969), TXD, p. 18); see also 138 U.S. App. D.C. at 256, 426 F. 2d at 1250. 
The union then filed timely exceptions to the Examiner’s failure to grant the re- 
quested remedy, but the Board affirmed without specifically mentioning the 
compensatory remedy issue. 
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dissenting on this point) held that the Board had simply not explained 
the basis of its decision that the usual bargaining order, without more, 
would effectuate the policies of the Act where the union had pressed for | 
an expanded order and the Trial Examiner had specifically declined 
to grant it (138 U.S. App. D.C. at 255, 256, 426 F.2d at 1249, 1250). | 
The Court noted the presumption that favors the Board’s selection of 
remedies, but concluded that that presumption would be 


given full effect when the Board makes a conscious selec- 
tion of its remedies to effectuate the Act, provided rea- 
sons for its conclusions are stated or may fairly be dis- 
cerned. That is not the situation before us. The 
Board’s silence on a substantial question raised by the 
Union is not sanctified by the circumstance that it was 
being passive rather than affirmative. 


(138 U.S. App. D.C. at 256, 426 F. 2d at 1250). It was for this rea- 
son — and on this ground alone — that the Court remanded Tiidee I to 
the Board “for further consideration of the make-whole claim * * * If 
the Board believes that alternative remedies, beyond those already grant- 
ed [i.e., the bargaining order] are more appropriate, it should so state. 
The assessment of these matters is for the Board” (138 U.S. App. D.C. at 
259, 426 F. 2d a 1253). The Court also held that, if the Board on 
remand concluded that the “compensatory damages” remedy sought by 
the union went too far, it could consider lesser alternative remedies, 


such as the award of excess organizational costs, litigation expenses, and | 
the like (138 U.S. App. D.C. at 259, n. 15, 426 F.2d at 1253, n. 15). | 


The majority’s decision, however, went beyond the issue actually 
litigated and discussed in some detail the Board’s statutory authority to 
issue such an order in an appropriate case. The majority concluded 


that the compensatory remedy was neither too speculative nor outside 
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the scope of the Board’s remedial authority, and that neither Section 
8(d) nor the Supreme Court’s decision in H.K. Porter precluded the 
granting of such a remedy. In the majority’s view, the issuance of a 
“compensatory damages” remedy did not compel agreement or set con- 
tractual terms of employment: 


[T] he’ make-whole remedy — which could be measured not 
by any sentiment as to what the parties should have agreed 
to but only by a determination, on the basis of all the evi- 
dence available, of what it is likely the parties would have 
agreed to — provides money compensation as a remedy for 
past wrongs. Combined with the traditional remedy, it 
imposes no present or future contract obligations, and op- 
erates' as to the future not by assuring the employees of 
any right to certain terms, but only by requiring for the 
future what could not be provided for the past, i.e., col- 
lective bargaining as required by the law. This approach 

is not forbidden by Section 8(d) of the Act. [footnote 
omitted] 


(138 U.S. App. D.C. at 258, 426 F. 2d at 1252, emphasis in original). 
Judge MacKinnon, dissenting to the remedy portion of the Court’s de- 
cision, concluded that the Board did not have the power to order the 
“compensatory damages” remedy (138 U.S. App. D.C. at 259-263, 
426 F. 2d at 1253-1257). 


Thus, while the majority in Tiidee I expressed clearly its view that 
neither the statute nor the case law precluded the Board’s issuance 
of a compensatory damages remedy, that determination was wholly 
unnecessary to the decision in Tiidee J and not fully litigated in that 
case or in the cases decided by this Court subsequent to Tiidee I. 2% 
On this ground, we respectfully urge the Court not to deem itself 


28 See note 26, supra. 
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bound by considerations of stare decisis on the issue of the Board’s statutory 
authority, but to consider this issue afresh on the basis of the Board’s decision | 
herein. Indeed, the Court itself seems to have recognized that the issue of the | 
Board’s remedial authority in this regard is not foreclosed by Tiidee I. In the 
Marie Phillips case? , which involved a similar issue but which was decided 
after the instant case had been handed down by the Board and a petition for 
review filed in this Court, the Court declined to decide the remedy issue pre- 


sented by the union’s claim for additional remedies but decided, instead, to 


await the completion of the litigation in Tiidee I (which was then pending on | 
the company’s petition for a writ of certiorari — later denied by the Supreme 
Court) and in the case at bar. But see Southwest Regional Joint Board v. | 
N.L.R.B., supra, n. 26, 76 LRRM 2033, 2039. 


We recognize, of course, that a number of judges of this Court have ex- 
pressed their agreement with Tiidee I (see n. 26, supra). But whether or not 
that decision is largely dictum, the Board had not, at the time it was issued, 
had an opportunity to express its views on the matter of the compensatory : 
remedy. We respectfully urge the Court, therefore to reconsider the issue in 
the light of the Board’s views. For the distinction that the Union seeks to 
have the Court make — between setting terms of employment for the parties 
on the one hand, and assessing damages based on what the parties would 
probably have agreed to, on the other — is, as the Board concluded, “more 
illusory than real” (A. 656). It would impose financial liability upon an em- | 
ployer based on a presumed contractual agreement for which the employer 
must accept responsibility, in the form of damages, just as if he had in fact 
agreed to it, and would create the anomalous situation of prohibiting the 
Board from prospectively imposing contractual terms on parties,” while 


29 Local 153, ILGWU v. N.L.R.B. (Marie Phillips, Inc.), U.S. App. D.C. 
F. 2d (decided November 9, 1970), 75 LRRM 2539. 

30 “Though the Board may properly order execution of a contract to which the 
parties have agreed [footnote omitted], it may not order execution of a 
(Continued) | 

| 
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at the same time permitting it to impose those same terms retroactively. 
Such a result was clearly not contemplated by Section 8(d), as the Board 
recognized (A. 656-657): 


Our [dissenting] colleagues contend that a compensatory 
remedy is not the “writing of a contract” because it does 
not “specify new or continuing terms of employment and 
does not prohibit changes in existing terms and conditions.” 
But there is no basis for such a remedy unless the Board 
finds, as a matter of fact, that a contract would have re- 
sulted from bargaining. The fact that the contract, so to 
speak, is “written in the air” does not diminish its finan- 
cial impact upon the recalcitrant employer who, willy-nilly, 
is forced to accede to terms never mutually established 

by the parties. Despite the admonition of the Supreme 
Court that Section 8(d) was intended to mean what it 
says, i.e., that the obligation to bargain “does not com- 
pel either party to agree to a proposal or require the 
making of a concession,” one of the parties under this 
remedy is forced by the Government to submit to the 
other side’s demands.*# 


F.2d 762, 770 (C.A. 5, 1967). 


31 The Union’s argument (Br. 25-26) — that the proposed remedy does not violate 
Section 8(d) because it seeks to compensate employees for the “lost opportunity” to 
negotiate rather than to compensate them for lost benefits — has the same defects as 
the usual formulation of the compensatory remedy. That is, it compels the Board, in 
effect, to engage in a determination of the substantive terms of a collective bargaining 
agreement. For this proposed “opportunity to bargain” measure of damages, if it is to 
have any monetary value, must necessarily rely upon an assumption that a contract 
would in fact have been reached and executed and that its terms would have been favor- 
able to the employees as far as increased benefits are concerned. To the extent that the 
Union’s proposed formulation relies on some measurement of value other than what the 
parties would have agreed to had bargaining occurred, we submit that it is plainly contrary 

(cont’d) 
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Supportive of the conclusion that Congress could not have intended 
to invest the Board with statutory authority to grant such a remedy, are 
the enormous problems that would necessarily be created if the Union’s 
contentions were to prevail. For the remedy suggested by the Union 
necessarily rests on two highly speculative premises which would render 
the requested remedy both impractical and arbitrary: first, that a con- 
tract would in fact have been negotiated between the Company and the 
Union, and second, that the benefits that would have accrued to em- 
ployees under this hypothetical contract can be given an ascertainable 
monetary value. Thus, as we have discussed above, the statutory duty 
to bargain in good faith does not compel the parties to reach agreement. | 
Whatever the statistical probability of this occurring,? it is plainly specu- | 
lative whether this particular employer and this particular union at this 
particular location would have in fact reached agreement. As a number 
of commentators have pointed out, the chances of obtaining a contract 
depend, in large part, on the willingness of employees at the particular 
place of business to engage in economic action (¢.g., a strike), to obtain 


additional benefits and, given such willingness, on their having the eco- | 


nomic power to carry it off. See, e.g., Bok, The Regulation of Campaign 


—————————— 
31 (cont’d) to the express language of this Court’s decision in Tiidee I, upon ae 
the Union so heavily relies: 


[D]amages [must be] based upon a determination of what the 
parties themselves would have agreed to if they had engaged in 
the kind of bargaining processes required by the Act . . . an 
assessment of the contract terms that would have been in ef- 
fect if the law had been complied with .. . 


Tiidee I, supra, 138 U.S. App. D.C. at 259, 426 F.2d at 1253. 


32 professor Ross found, in his 5-year study of Section 8(a)(5) cases, that where 
the parties bargained voluntarily, contracts were eventually executed in some 86% of | 
the cases. P. Ross, The Labor Law in Action, An Analysis of the Administrative Pro- 
cess Under the Taft-Hartley Act, pp. 12, 16 (NLRB 1966). 


30 


Tactics in Representation Elections Under the National Labor Relations 
Act, 78 Harv. L. Rev. 38, 135 (1964) (“The employees need not strike 
against their will. And they generally possess some influence over the 
terms of the bargain, if only because the contract will depend, in the 
last analysis, on their willingness to fight to obtain it”); A. Cox and D. Bok, 
Cases on Labor Law, 905 (6th Ed. 1965) (“To put it in a phrase, the 
strike or the fear of a strike is the motive power that makes collective 


bargaining operate”).*° 


Furthermore, the chances of obtaining a contract in any given situ- 
ation are largely dependent upon the attitudes of management as well. 
Specifically, an employer who engages in Section 8(a)(5) conduct is more 
likely to be a “hard bargainer” than one who voluntarily agrees to bar- 
gain with a union.24 This factor further decreases the chances that a 
contract would have been negotiated between the parties. See Note, An 
Assessment of the Proposed Make-Whole Remedy, 67 Mich. L. Rev. 374, 
378-379 (1968); Parker, Employee Reimbursement for an Employer's Re- 
fusal to Bargain, supra, 46 Tex. L. Rev. at 764. 


Aside from the relative bargaining strengths and attitudes of the par- 


ties, numerous other factors may have an effect on the ultimate chances 


33 Accord: | Baier, Rights Under a Collective Bargaining Agreement: The Question 
of Monetary Compensation for a Refusal to Bargain, 47 J. Urban L. 253, 309 (1969); 
Parker, Employee Reimbursement for an Employer's Refusal-to-Bargain: The Ex-Cell-O 
Doctrine, 46 Tex. L. Rev. 758, 764 (1968). In one such study, the author concluded 
that the Teamsters Union was far more successful than other unions in obtaining con- 
tracts, even in the face of unfair labor practices, because of its economic power and 
its willingness’ to strike in order to obtain benefits. Wolkinson, The Remedial Efficacy 
of NLRB Remedies in Joy Silk Cases, 55 Cornell L. Rev. 1, 14-15 (1969). 


34 See P. Ross, The Labor Law in Action, supra, pp. 7-8, where it is suggested that 
employers who engage in such 8(a)(5) conduct typically show a great deal of “intran- 
sigence” in all dealings with unions. 
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of successfully concluding an agreement. Thus, a marginal employer might 
be forced either to move his plant or to go out of business because of 
excessive union demands or, even if he does not close or move his busi- 
ness, competitive factors might compel him to resort to subcontracting, 
the adoption of automated procedures, or some other measure designed 
to reduce his labor costs. See Comment, The Labor-Management Relation- ' 
ship: Present Damages for Loss of Future Contracts, 71 Yale L. J. 563, 
573 (1962).35 


Congress intended the Board to award damages only for “actual 
losses.” Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 198 (1941). An 
employer is not compelled to reach an agreement under the Act and, as | 
shown, determining whether a particular employer would have concluded | 
an agreement with a particular union is, at best, a highly speculative pro- 
position. Under these circumstances, the Board concluded (A. 657-658) 
that it would best effectuate the policies of the Act by limiting its rem- 
edy to the traditional bargaining order. 


35 Among the reasons cited by Professor Ross for the failure of parties to complete 
a contract in the cases studied, included abandonment or disclaimer of interest by the: 
union, the moving, closing or selling of the plant, and the continuance of negotiations, 


P. Ross, The Labor Law in Action, supra, p. 18. 
36 The “compensatory damages” remedy in these circumstances is also vulnerable 
to a charge of being “punitive” (A. 654). It is well-settled that the Board’s power 
“to command relief is remedial, not punitive.” Consolidated Edison Co. v. N.L.RB., 
305 U.S. 197, 236 (1938). Accord: Local 60, United Brotherhood of Carpenters v. 
NL.R.B., 365 US. 651, 655 (1961); Republic Steel Corp. v. N.L.R.B., supra, 311 US. 
at 10. Since an employer is not required to reach agreement, the employees might | 
not have received benefits even if the employer had bargained in good faith. Requir-| 
ing the employer to pay damages in these circumstances would put it in a worse po- 
sition than it would have been absent a refusal to bargain and would, therefore, be a | 
prohibited “‘punitive” order. See also Story Parchment Co. v. Paterson Parchment Co., 
282 US. 555, 562 (1931), where the Supreme Court reaffirmed the principle barring 
recovery of damages where the fact of injury, as opposed to the amount of injury, 
is speculative. 
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Even if the Board were able to conclude that a favorable contract 


would have been executed absent the unlawful refusal to bargain, it 
would still be faced with the almost impossible task of measuring the 
benefits the employees presumably would have received. And although 
it is true, as the Union notes (Br. p. 28), that uncertainties as to the 
amount of damages are resolved against the wrongdoer, the claimant must 
still provide a reasonable method to compute the damages or else be de- 
nied recovery on grounds that the award would be conjectural (and thus 
punitive), even if the wrongdoer’s misconduct has prevented an accurate 
calculation. Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 263- 
265 (1946);| Key West Hand Print Fabrics, Inc. v. Serbin, Inc., 269 
F. Supp. 605, 614 (S. D. Fla. 1966), aff'd per curiam, 381 F.2d 735 
(C.A. 5, 1967). 


The Union, at the unfair labor practice hearing, introduced evidence 
of benefits that had accrued to employees under Union contracts at Com- 
pany plants outside the State of Indiana. However, as shown above, this 
asserted “measure of damages” leaves out an important variable: the 
Union’s bargaining strength at the Elwood plant, the willingness of the 
employees to strike to obtain increased benefits there, and their ability 
to conduct a successful strike that would yield such increased benefits. 
There is, we submit, simply no showing that the Union’s bargaining ex- 
perience in Elwood would have been comparable to its experience at the 
Company’s other plants and, therefore, the statistics offered are necessarily 
of limited value. See Comment, The Labor-Management Relationship: 
Present Damages for Loss of Future Contracts, supra, 71 Yale L. J. at 
573. Nor do these statistics take into account the costs that might have 
been incurred in obtaining those benefits, specifically the lost wages that 
flow from an economic strike. Moreover, such a method does not and 


cannot také into account such factors as the economic situation at a 
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particular plant and the specific proposals and counterproposals that may 
arise during the course of bargaining. See Note, An Assessment of the 
Proposed Make-Whole Remedy, supra, 67 Mich. L. Rev. at 382-383.77 


Nor is the situation relating to backpay comparable to the “com- 
pensatory damages” remedy here being sought. In the normal backpay | 
situations, only a few relatively uncomplicated factors need be considered, { 
and the factors are ordinarily easily susceptible of monetary measurement. 


Thus, in a typical discharge case, the starting point in the effort to make 


an employee whole is the ascertainment of what he was earning when he | 
was discharged — a figure that is easily arrived at and usually subject to | 
little or no dispute. Dates of discharge and reemployment may also be 
fixed with certainty and, on such a basis, simple multiplication will estab-. 
lish with reasonable certainty what an employee would have earned if he | 
had not been discharged. Actual loss suffered can be established by de- 
ducting interim earnings. To be sure, certain intangibles, such as willful 
loss of interim earings or the likelihood that employees would have been. 
laid off for cause during the period in question, must also be considered. | 
But the impact of these intangibles are necessarily minimized because of 
the existence of factors that lend themselves to ready measurement in 


dollars-and-cents terms. 


By contrast, in the typical refusal-to-bargain case, only one factor is 


easily measurable — what the employees were earning when a violation 
occurred. The remainder — whether a contract would have been executed 


and, if so, the substantive terms — rests upon the sheerest speculation and 
| 


assumption. 


37 Thus, a union may choose to forego a wage increase in order to obtain a check- 
off or union security clause. Similarly, an employer may receive, in exchange for a 
wage settlement, a strong management-rights clause or a right to install an incentive 
system. Note, An Assessment of the Proposed Make-Whole Remedy, supra, 67 Mich. | 
L. Rev. at 383, n. 29. 
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The Union also substantially overestimates the readiness of the Board 
and the courts to fashion remedies notwithstanding the amount of specula- 
tion such remedies would entail. Thus, where the parties have reached full 
agreement but refuse to execute the contract, the Board will ordinarily 
require that the contract be reduced to writing and executed and, in 
some cases, that the employees be reimbursed based on the agreed-upon 
contract terms. See N.L.R.B. v. Strong, 393 U.S. 357 (1969), and cases 
there cited. But such a remedy will not lie, no matter how egregious the 
unfair labor practice conduct, where the parties have not themselves 
reached agreement. Illustrative is this Court’s decision in Retail Clerks 
International’ Association v. N.L.R.B. (Montgomery Ward & Co.), 125 US. 
App. D.C. 389, 373 F.2d 655 (1967). There, following the conclusion 
of national negotiations between the company and the International Union 
and during negotiations between the company and various locals of the 
International at locations throughout the country, the company, without 
any justification, unlawfully withdrew recognition from various locals at 
a number of locations. To remedy this refusal to bargain violation, the 
Board ordered the company, inter alia, to execute agreements at each of 
the locations involved. With respect to five locations, the Court enforced 
the Board’s order in this regard, because the company and the local unions 
had reached’ final agreement and nothing remained, at the time recogni- 
tion was withdrawn, but the formalities of signing the agreements (125 
U.S. App. D.C. at 392-393, 373 F.2d at 658-659). With respect to 25 
other locations, however, the Court denied enforcement of the contract- 
execution order. The Court noted that bargaining had not been con- 
cluded at these 25 locations when the company unlawfully withdrew rec- 
ognition from the locals. The Board had urged that but for this unlaw- 


ful conduct ‘the company would have agreed to, and the employees would 


have ratified, the terms of the “national agreement.” However, the “‘na- 


tional agreement” contained no provisions for wages. or hours, and it had 
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been contemplated by the parties that these terms would be negotiated 


on a location-by-location basis. In these circumstances, the Court held, 
the Board’s order ran afoul of Section 8(d), since its necessary effect | 
would be for the Board to set terms and conditions of employment to | 
which the parties had not mutually agreed. “Though the Board may 
properly order execution of a contract to which the parties have agreed, 


it may not order execution of a contract to which it thinks they should 
have agreed [footnotes omitted].” (125 U.S. App. D.C. at 394, 373 
F.2d at 660). The Court also rejected the suggestion that the ascertain- 
ment of the wages and hours issues should be left to supplemental Board | 
proceedings, on the ground that this, too, would have contravened Sec- 
tion 8(d) in just the same way (/d. at n. 13). For other cases where the 
Board declined to order the execution of a contract to remedy an unlaw-_ 
ful refusal to bargain violation, see, ¢.g., Stylecraft Furniture Co., 111 
NLRB 930, 931 (1955) (no agreement reached as to duration of contract); 
Ridge Citrus Concentrate, Inc., 133 NLRB 1178 (1961) (same); Silby- | 
Dolcourt Chemical Industries, Inc., 145 NLRB 1348, 1349 (1964) (no ! 
agreement on liquidated damages provision in no-strike clause or on in- 
clusion of arbitration provision in grievance clause); Greer Stop Nut, 162 | 
NLRB 626, 630 (1967) (no agreement on checkoff provision and dura- 
tion of contract). 


Moreover, while the Board has compensated employees for losses | 
resulting from an employer’s unilateral change in working conditions, it 
will not grant a remedy if “there has been no proven adverse impact | 
on the existing work conditions” resulting from the unilateral change. 
District 50, U.M.W. v. N.L.R.B. (Allied Chemical Corp.), 358 F.2d 234, | 
237 (C.A. 4, 1966). And see Wonder State Mfg. Co., 147 NLRB 179, 
180-181 (1964), modified on other grounds, 344 F.2d 210 (C.A. 8, 1965), 
where the Board refused to grant a remedy for the employer’s unilateral : 
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discontinuance of a bonus where it appeared that the employer’s eco- 
nomic situation was such that he would have ommitted the bonus in 
any event. Furthermore, even where the Board grants a remedy for uni- 
lateral changes by the employer, it bases its calculations on pre-change 
working conditions, rejecting as too speculative the determination of 
working conditions that “might have governed their employment had 
Respondent fulfilled its obligation to bargain with the [union] represen- 
tative.” Chemrock Corp., 151 NLRB 1074, 1082 (1965). 


From the foregoing discussion, it is apparent that application of the 
proposed remedy would require the Board to speculate as to the propo- 
sals and counterproposals that would have been made. by the parties, the 
progress of negotiations, the relative economic strengths of the parties, 
the concessions that would have been made by each side and, finally, 
whether an agreement would have been reached and, if so, when it would 
have been reached and what its terms would have been. And even if the 
Board were able to determine that a particular employer, bargaining in 


good faith, ‘would indeed have signed an agreement giving his employees 


a “fair increase” (however that term might be defined), would the poli- 
cies of the Act be effectuated by singling out this employer (and not 
the “hard bargainer” or the employer able to take a long strike or able 
to continue’ to operate his business during a strike) for the imposition of 
a reparations order? It seems plain, we submit, that Congress could not 
have intended to grant the Board authority to issue a remedy that could 
be administered neither fairly nor effectively. 


While both the majority (A. 651, 657-658) and dissenting (A. 670- 
675) Board members acknowledged that a bargaining order is often “‘in- 
adequate” to remedy an unlawful refusal to bargain and may fail to “erad- 
icate the effects of an unlawful delay . . . in the fulfillment of a statu- 
tory bargaining obligation,” the majority concluded that “as the law now 
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stands, the proposed remedy is a matter for Congress, not the Board” 
(A. 657). In this, we submit, the Board properly followed the lead of 
the Supreme Court, which recognized in H. K Porter, that while the 
“remedial powers of the Board are insufficiently broad to cope with im- 
portant labor problems... it is the job of Congress, not the Board” to 
correct these deficiencies. (397 U.S. at 109). 


In any event, the Board’s conclusion that the issuance 
of a “compensatory damages” remedy would not ef- 
fectuate the policies of the Act in the circumstances 
of this case, is entitled to affirmance 


The Union also contends (Br. pp. 18-21) that, assuming the Board ~ | 
has the statutory authority to grant the “compensatory damages” remedy, 
it has abused its discretion in declining to issue the remedy in this case. 
The Union seeks, in this Court, to require the Board to utilize some form. 
of “compensatory damages” remedy. In this, we submit, the Union must | 
fail. 


The starting point here, of course, is the Board’s broad discretion in | 
the selection of remedies. Fibreboard Paper Products Corp. v. N.L.R.B., : 
379 U.S. 203, 215-216 (1964); Consolo v. F.M.C., 383 U.S. 607, 619- 
621 (1966); Tiidee I, supra, 138 U.S. App. D.C. at 256, 426 F.2d at 
1250. As this Court held in Tiidee I (ibid.): “There is a presumption 
that favors the Board, with its expertise, in its selection of remedies 


[citations omitted]. That presumption is given full effect when the Board 
makes a conscious selection of remedies to effectuate the Act, provided 
reasons for its conclusion are stated or may fairly be discerned.” Here, 


unlike the earlier cases (notes 25 and 26, supra), the Board has made a_, 
“conscious selection of its remedies” and “reasons for its conclusions are 


stated”; in these circumstances, the presumption in the Board’s favor is 
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entitled to be “given full effect.” Tiidee I, supra. See also, Local 57, 
LL.G.W.U. v. N.L.R.B. (Garwin Corp.), 126 U.S. App. D.C. 81, 86 n. 7, 
374 F.2d 295, 300 n. 7 (1967), cert. denied, 387 U.S. 942, where this 
Court, in passing on the union’s contention that the Board erred in not 
issuing more stringent remedy requested by the union, concluded that the 
Board’s ruling “was not an abuse of discretion.” 


As indicated in Tiidee I and subsequent decisions of this Court,® 
the granting of compensatory relief, even if within the Board’s statutory 
authority, may be limited to situations where the Company’s conduct was 
in flagrant violation of the Act. Thus, in Tiidee L this Court stressed 
that the company’s objections to the Union’s certification were “patently 
frivolous,” and violated the express terms of the Agreement for Consent 
Election previously entered into, and that its claim that the Regional Di- 
rector acted arbitrarily was unaccompanied by even 2 “hint of support 
or explanation” (138 U.S. App. D.C. at 254, 426 F.2d at 1248). In ad- 
dition, the Court noted that the company reacted to the union campaign 
by engaging in extensive and flagrant violations of Section 8(a)(1) of the 
Act, including coercively interrogating and polling employees, threatening 
plant closure and seeking to induce employees to act as informers, and 
also violated ‘Section 8(a)(3) and (1) of the Act by discriminatorily chang- 


ing production quotas, laying off a number of employees and discharging 
two employees (138 U.S. App. D.C. at 252-253, 426 F.2d at 1246-1247). 
Under these circumstances, the Court held, a remand was necessary to re- 


consider the union’s request for compensatory relief (138 U.S. App. D.C. 
at 259, 426 F.2d at 1253). See also, Food Store Employees v. N.L.R.B. 
(Heck’s, Inc.), supra, 433 F.2d at 543; International Union of Electrical 
Workers v. N.L.R.B. (Tiidee Products II), supra, 76 LRRM 2109. 


—— 


38 See cases cited supra, n. 26. 


39 


In United Steelworkers of America v. N.L.R.B. (Quality Rubber Mfg. , 
Co., Inc.), supra, however, this Court concluded that a remand was unneces- 
sary where the record did not indicate, as it had in Tiidee J, that the com- 
pany’s motivation for refusing to bargain was simply for the purpose of de- : 
lay, but rather that the company refused to bargain only to “obtain an au- 
thoritative determination of the validity of the Board’s decision” which, | 
the Court found, “rested on a factually debatable question.” (430 F.2d 
at 521). See also, Southwest Regional Joint Board v. N.L.R.B. (Levi 
Strauss & Co.), supra, 76 LRRM at 2038-2039. 


The facts of the instant case, as the Board found (A. 653-655), pre- | 
sent a situation more closely akin to Quality Rubber than to Tiidee I. 
The Company here did not engage in any violations of Section 8(a)(1) 
and (3), although the employer in Quality Rubber had. It merely sought | 
to obtain judicial review of the Board’s decision on its election objections 
in the only manner permitted by the Act — by engaging in a technical | 
violation of Section 8(a)(5).2? Furthermore, the Board was obviously of ! 
the opinion that the Company’s objections raised at least “factually de- | 
batable questions,” for it granted the Company’s Request for Review and | 
ordered a hearing after the Regional Director had overruled the election | 
objections without a hearing.® As this Court stated in a strikingly sim- | 
ilar case: | 

| 


39 Under the Act, there is no direct review of certification proceedings; the only 
method by which an employer may obtain review of the union’s certification is to 
engage in a technical refusal to bargain. The refusal to bargain charge is upheld if | 


the Court finds that the Board properly certified the union. Boire v. Greyhound 
Corp., 376 U.S. 473, 476-477 (1964); AFL v. N.L.R.B., 308 U.S. 401, 406, 409 
(1940); Lawrence Typographical Union v. McCulloch, 121 U.S. App. D.C. 269, 271, 
349 F.2d 704, 706 (1965). 


40 Although Section 9(a) of the Act requires that a pre-election hearing be held to 
determine whether a question concerning representation exists, there is no statutory | 
(cont’d) | 
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two employees (138 U.S. App. D.C. at 252-253, 426 F.2d at 1246-1247). 
Under these circumstances, the Court held, a remand was necessary to re- 
consider the union’s request for compensatory relief (138 U.S. App. D.C. 
at 259, 426 F.2d at 1253). See also, Food Store Employees v. N.L.R.B. 
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38 See cases cited supra, n. 26. 
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The present case . . . does not serve as an appropriate 
vehicle for the creation of unprecedented remedies. 
There was only one violation of the Act alleged and 
found. And that violation, the failure to bargain, was 
not born out of any general hostility on the Com- 
pany’s part to the union or to the policies of the Act. 
The Company refused to bargain only to obtain judi- 
cial review of the Board’s conclusion in the represen- 
tation case. It was the only means of obtaining such 
review. 


Retail, Wholesale and Department Store Union v. N.L.R.B. (Saks & Co.), 
128 U.S. App. D.C. 41, 48, 385 F.2d 301, 308 (1967). See also, N.L.R.B. 
y. Citizen’s Hotel Co., 326 F.2d 501, 506 (C.A. 5, 1964) (“the actual 
nature of the failure to bargain bears significantly on the remedy to be 
imposed by the Board”). 


Although, as the Union asserts (Br. pp. 19-21), there were substan- 
tial delays in this proceeding, some of which were attributable to the Com- 
pany, the legislative history of the Act reveals that Congress was well 
aware of the delays inherent in setting up such a system of review but 
nonetheless adopted the system to safeguard against arbitrary adminis- 
trative action. See, e.g, H.R. No. 696, 74th Cong., Ist Sess. 5, 
Legislative History of the National Labor Relations Act of 1935 at 2914- 
2915; S. Rep. No. 573, 74th Cong., Ist Sess. 14, II Legislative History 
of the National Labor Relations Act of 1935 at 2314. As the Supreme 
Court stated in Boire v. Greyhound Corp., supra, 376 U.S. at 477-478: 


40 (cont’d) requirement for post-election hearings, and the Board grants such hear- 
ings only if it appears that the objections to the election raise “substantial and ma- 
terial factual issues.” Board Rules and Regulations, Section 102.69(c), 29 C.F.R. 
102.69(c). See, e.g., Sonoco Products Co. v. N.L.R.B., 399 F.2d 835, 839 (CA. 9, 
1968); United States Rubber Co. v. N.L.RB., 373 F.2d 602, 604 (C.A. 5, 1967); 
NLRB. v. Tennessee Packers Frosty Morn Division, 379 F.2d 172, 177-178 (C.A. 6, 
1967), cert. denied, 389 U.S. 958. 
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That this indirect method of obtaining judicial review 
imposes significant delays upon attempts to challenge 
the validity of Board orders in certification proceed- 
ings is obvious. But it is equally obvious that Con- 
gress explicitly intended to impose precisely such 
delays.” 


Accord: AFL v. N.L.R.B., supra, 308 U.S. at 411.*! 


What the Union seeks here is to overturn the Board’s exercise of 
its discretion in the selection of remedies and to compel the Board 
to impose a remedy in the face of the Board’s determination that 
such a remedy would not effectuate the policies of the Act. We are 
aware of no case where a court has done what the Union seeks to 
have this Court do. Even in Tiidee J, the Court did not require 
the Board to impose such a remedy but merely remanded the case 


to the Board to consider whether that remedy or some other one — . 


greater or lesser in scope and impact — would be appropriate (138 


U.S. App. D.C. at 259, 426 F.2d at 1253). The Board has exercised its | 


remedial discretion and, as this Court has held, “courts must give defer- 


ence to the choice of remedy made by the administrative agency, unless 


it reflect so gross an abuse of power as to be arbitrary.” United Steel- 
workers v. N.L.R.B. (Northwest Engineering Co.), 126 U.S. App. D.C. 
215, 218, 376 F.2d 770, 773 (1967), cert. denied, 389 U.S. 932. We 
submit that no such showing of a “gross abuse of power” can be sus- 
tained here; indeed, the Board’s decision herein relied heavily upon this 


41 The Union’s assertion (Br. p. 32) that this is a “back-door method of review” 


which was “developed through an unintentional loophole discovered by employers” — 


is simply wrong. 
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Court’s Quality Rubber decision (A. 654) and, as shown, this case is 
stronger than Quality Rubber because here, the refusal to bargain was a 


“technical” one, unaccompanied by any other unfair labor practices. Ac- 


cordingly, the Union’s petition for review must fail. 


42 The Union never addresses itself to the impact of Quality Rubber on the case 
at bar — indeed, the Union does not even cite that case, let alone discuss its applica- 
tion to this case — but contents itself, rather, with the assertion (Br. pp. 33-36) that 
the Board failed to exercise its discretion in the case at bar. This contention, we 
submit, is patently unsupportable, for the Board clearly based its decision on alter- 
native grounds. While expressing its view that the proposed remedy was not within 
its power, the Board also found the remedy to be unwarranted under the facts pre- 
sented. Thus, the Board reasoned, citing Quality Rubber and distinguishing Tiidee J, 
the “wrong” committed here was not “on the same plane as the discharge of em- 
ployees for union activity or other conduct in flagrant disregard of employee rights.” 
Rather, it was “at most a debatable question” consisting of a good-faith attempt by 
a Company, which the record indicates “responsibly fulfills its legally established 
collective bargaining obligations,” to obtain court review of its objections to a Board’s 
certification (A. 653-655). 


The Board did not, as the Union contends (Br. pp. 34-35), reject this Court’s 
distinction between cases involving “frivolous” and “debatable” issues. Indeed, as 
shown above, it specifically made a finding that the instant case presented the type 
of “debatable” question faced by the Court in Quality Rubber. The language in the 
Board’s opinion cited by the Union was merely preliminary to a discussion of the 
Board’s statutory authority to issue remedial orders and related to the Board’s view 
that the limitations on its power under Section 8(d) did not turn upon whether the 
Company’s defenses in a specific case were considered “debatable” or “frivolous” 
(A. 655-657). 
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CONCLUSION 


For the foregoing reasons, it is respectfully requested that the Union’s| 
and Company’s petitions for review be denied and that the Board’s cross- | 


application for enforcement against the Company in No. 24,715 be granted 
in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


WARREN M. DAVISON, 
Deputy Assistant General Counsel, 


STANLEY R. ZIRKIN, 
Attorney, 


National Labor Relations Board. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,715 


Ex-CELL-O CORPORATION, 
< Petitioner, 

NATIONAL LABOR RELATIONS Boarb, 
Respondent, 


No. 24,577 


I0N, UNITED AUTOMOBILE, AERO- 


INTERNATIONAL UN 
AL IMPLEMENT WORKERS 


SPACE AND AGRICULTUR 


or AMERICA, AFL-CIO, 
Petitioner, 


NATIONAL LABOR RELATIONS BoarD, 
and Respondent, 


Ex-CELL-O CORPORATION, 
Intervenor. 


On Petitions For Review And Cross-Application 
For Enforcement Of An Order Of The 
National Labor Relations Board 


BRIEF FOR EX-CELL-O CORPORATION 


—————— 


ISSUES PRESENTED 


1. Whether, in view of the Board’s delay and the 
change in the size and composition of the bargaining 
unit since an election was held in 1964, a bargaining 
order is a proper remedy. 


2. Whether the Board’s finding that the Company re- 
fused to bargain with the Union is improper because 
misrepresentations contained in a Union campaign 
letter render invalid the Board’s underlying certifica- 
tion of the Union: 


a. Did the Union’s Newsletter contain a material 
misrepresentation concerning the Company’s replace- 
ment of female employees? 


b. Did the Union’s Newsletter contain a material 
misrepresentation concerning the Company’s wage 
policy and the employees’ hourly rates? 


ce. Did the timing of the Union’s Newsletter pre- 
vent the Company from making an effective reply? 


ad. Was the Union in an authoritative position to 
know the true facts concerning the matters it ad- 
verted to in its Newsletter? 


3. Whether the Board properly decided not to order 
the Company to reimburse its employees for losses 
then allegedly suffered as a result of the Company’s 
refusal to bargain. 


(These cases were previously before the Court on De- 
cember 3, 1970, upon the Board’s motion in No. 24,715 for 
temporary relief directed against Ex-Cell-O Corporation, 
and upon the Union’s motion in No. 24,577 for summary 
reversal of a portion of the Board’s Decision and Order.) 


3 
REFERENCE TO RULINGS 


The Decision and Order of the National Labor Re- 
lations Board (A. 647-691),° dated August 25, 1970, 
and reported at 185 NLRB No. 20, and the Board’s 
unreported Decision on Review in Case No. 25-RC- 
2670 (A. 526-527), dated October 28, 1965, set forth 
the basis of the Board’s order presented in Case No. 
24,715 for review by the Court. 


STATEMENT OF THE CASE 


Case No. 24,715 is before the Court upon the peti- 
tion of Ex-Cell-O Corporation (“Ex-Cell-O” or “the 
Company”) for review, pursuant to Section 10(f) of 
the National Labor Relations Act, as amended (61 
Stat. 186, 73 Stat. 519, 29 U.S.C. Sec. 151, e¢ seq.). 
of a Decision and Order of the National Labor Rela- 
tions Board issued on August 25, 1970, against Ex- 
Cell-O. The Board’s Decision and Order (A. 647-691) 
are reported at 185 NLRB No. 20; its decision (A. 
526-527) in an underlying representation proceeding 
is not reported. Under Section 9(d) of the Act, 
the record in the representation proceeding is in- 
eluded in the entire record before the Court. Pursu- 
ant to Section 10(e) of the Act, the Board has cross- 
petitioned in No. 24,715 for enforcement of its order 
against Ex-Cell-0. 


Case No. 24,577 is before the Court, also pursuant 
to Section 10(f) of the Act, upon the petition of In- 
ternational Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW 
(“the Union”) for review of the remedial portion of 


1“A” refers to portions of the record printed as a joint 
appendix to the briefs. 
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the Decision and Order the Board issued against Ex- 
Cell-O. Ex-Cell-O was granted leave to intervene in 
No. 24,577. 


This Court has jurisdiction of these proceedings 
under Sections 10(e) and (f) of the Act. 


STATEMENT OF THE FACTS 


When the Company declined to bargain, in order to 
test the validity of the Board’s Certification of the 
Union as exclusive bargaining representative of the 
Company’s employees, the Board found that the Com- 
pany violated Section 8(a) (5) of the Act. The Board 
ordered the Company to bargain with the Union upon 
request, but refused to grant a so-called compensatory 
remedy which the Union had sought. The Company 
acknowledges that it refused to bargain—but for the 


sole purpose of obtaining review of its contention that 
the Board’s certification of the Union was erroneous 
because the Union engaged in activity which rendered 
the holding of a fair election impossible. The facts 
relevant to the Board’s findings and order are set 
forth below. 


L The Representation Proceeding 


A. The Election; Ex-Cell-O’s Objections 


On August 11, 1964, the Union petitioned the Board 
for certification as the bargaining representation of 
the production and maintenance employees at the 
Company’s Elwood, Indiana, plant (A. 371). Pursu- 
ant to a Decision and Direction of Election, a Board- 
conducted election was held on October 22, 1964. Of 
196 ballots cast, 102 were for the Union, 93 were 
against, and 1 ballot was challenged (A. 460). 
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On October 29, 1964, the Company protested the 
election by filing timely objections, alleging that the 
Union, immediately before the election, had mailed to 
the homes of employees 2 letter which not only con- 
tained material misrepresentations of fact, but was 
so timed as to deny to the Company an opportunity to 
reply effectively. The Company contended specifically 
that the Union’s last-minute letter had falsely assert- 
ed and suggested: (1) that the Company had not 
only hired men to fill jobs which women had pre- 
viously performed, but was actually intending to re- 
place all its female employees with male employees; 
and (2) that the Company had manipulated various 
of its wage criteria, so that employees had been de- 
prived of wage increases amounting to 14 cents per 
hour (A. 461-465, 4738-474). 


B. The Hearing On Ex-Cell-O’s Objections; the 
Union’s October 19 Newsletter 


Upon the Board’s order, a hearing was held on 
May 19 and 20, 1965, before 2 Hearing Officer to re- 
solve issues raised by the Company objections.” 


Evidence introduced at the hearing established that 
on October 19, 1964, Lewis Strickland, a Union Inter- 
national Representative, mailed a Newsletter to the 
homes of all the Company’s production and mainte- 


2On the basis of an ex parte investigation and without 
according the Company & hearing, the Board’s Acting Region- 
al Director overruled the Company’s objections in 2 Supple- 
mental Decision and Certification of Representative, dated 
December 29. 1964 (A. 463-474). On January 25, 1965, the 
Company filed a Request for Review of the latter action (A. 
477). On April 23, 1965, the Board granted the Company’s 
review request, and ordered that a hearing be held on the 
Company’s objections (A. 477). 
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nance employees, including 39 laid-off female em- 
ployees who at the time had recall rights (A. 14, 78). 
The Newsletter asserted that (A. A474): 


Several new employees have recently been hired 
while 40 or more female employees are still on 
layoff. Some of the jobs were formerly performed 
by women. It is the Company’s intention to even- 
tually replace all female employees with male 
employees. I have known other non-Union em- 
ployers to do just that. Every laid off worker 
should make it a point to vote on Thursday. 
Every female employee now working should for 
their own protection, vote for the Union on 
Thursday. . - 


The Newsletter further implied that the Company 
had “discontinued” the grant of cost-of-living wage 
increases, had “manipulated” an annual improvement 
factor to affect wage increases, and had thereby caused 


its employees to suffer a loss of 14 cents per hour (A. 
473). The assertions in the Newsletter were based 
on statements made to Strickland by two of the Com- 
pany’s employees (A. 16, 22-23, 24, 28). 


At the hearing on objections, the Company intro- 
duced evidence showing that the Union’s Newsletter 
had misrepresented the Company’s wage position and 
its policy with respect to female employees; that the 
Union’s assertion regarding males replacing female 


2 The Newsletter referred to a Union meeting of Company 
employees held the previous Sunday, and then stated: “Many 
questions were asked and answered. A very interesting sub- 
ject was raised by the workers, it was stated by some of the 
workers that since the Company discontinued the cost-of-living 
wage increases and manipulated the annual improvement 
factor AIF wage increases, XLO workers have suffered a loss 
of 14¢ per hour” (A. 473). 
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employees had a confusing impact on female em- 
ployees who were in a lay-off status when the election 
was held; and that the timing of the Newsletter had 
prevented the Company from replying before the Oc- 
tober 22, 1964 election began. A full summary of this 
evidence is set forth, infra, pp. 28-40. 


The Hearing Officer refused to admit into evidence — 
testimony from employees as to why they had voted 
for the Union in the election (A. 122). Thus preclud- 
ed, the Company offered to prove that female em- . 
ployees in lay-off status had voted for the Union be- 
cause of the assertions in the Union’s Newsletter (A. . 
125-127, 162-163). 


C. The Hearing Officer's Report 


On July 15, 1965, the Hearing Officer entered 2- 
Report on Objections in which he recommended that : 
the Company’s objections be overruled (A. 476-492). 
Therein, he found and concluded as follows: 


1. There was no substantial misrepresentation in. 
the Union’s Newsletter because it was “vaguely word- 
ed” and “only two statements have been brought into. 
question” (A. 484). 


2. The Union’s assertion that male employees were 
being hired to fill the jobs of laid-off female em- 
ployees, was not a misrepresentation: the Union: 
claimed only that jobs filled by new hires had former- 
ly been performed by women, and the Union’s asser-. 
tion had “no limitation as to time” (A. 481-482); 2 
female employee. 2 Mrs. Powers. had worked as 2 
floor inspector “sometime in the past,” and a male: 
William Ice, had since been hired in that capacity (A. 
483-484) : and there was, “without extended analysis.” 
evidence to show that new male hires were perform- 
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ing other jobs formerly performed, in part, by fe- 
male employees (A. 484). 


3. No material misrepresentation resulted from 
the Union’s wage statements because: an employee 
in fact related to Strickland that a wage loss of 14¢ 
per hour had occurred as a result of the Company’s 
wage policies (A. 479); during 1960-1964, the em- 
ployees lost hourly raises totaling at a minimum 12 
cents, and at maximum 24 cents, plus a loss of 6 cents 
attributable to cost of living allowances (A. 480- 
481); and there is “no substantial difference” be- 
tween a loss of 12 cents per hour and one of 14 cents 
(A. 481). 


4. The Union’s Newsletter was not so timed as to 
preclude an effective reply by the Company (A. 486- 
489). 


5. The matters adverted to in the Union’s News- 
letter were peculiarly within the Company’s knowl- 
edge, and not the Union’s (A. 485). 


6. The Company’s employees were in a position to 
know the true facts underlying the Union’s assertions 
(A, 489-490). 


D. The Company's Exceptions; Board Certification of 
The Union 


On August 17, 1965, the Company filed timely ex- 
ceptions to the Hearing Officer’s Report on Objections 
(A. 492). On October 28, 1965, the Board issued a 
Decision on Review, in which, without further opin- 
ion, it found that the Company’s exceptions raised no 
material or substantial issues of fact or law which 
would warrant reversal of the Hearing Officer’s find- 
ings and recommendations. Accordingly, the Board 
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certified the Union as the exclusive representative of 
the Company’s employees (A, 526-527). 


IJ. The Company Refuses to Bargain 


On October 29, 1965, the Company notified the Un- 
ion that only through “a technical refusal to bargain” 
could it obtain review of the Board’s decision, and 
that consequently it would be unable to bargain until 
the review procedure had been carried out (A. 427). 
On November 9, 1965, the Company reiterated this 
position in response to a formal bargaining request 
from the Union made the previous day (A. 428). 


Ill. The Unfair Labor Practice and District Court 
Proceedings 


A. The Charge, Complaint, Answer, and Denial of 
Summary Judgment Motion 


On November 18, 1965, the Union filed a refusal 
to bargain charge under Section 8(a) (5) of the Act. 
and, on November 23, 1965, the Board issued 2 com- 
plaint on the allegations of the charge (A. 421-426). — 
On December 6, 1965, the Company filed timely an- | 
swer to the complaint, admitting that it refused to 
bargain upon request but asserting that its action 
was proper because the Union had been improperly 
certified as the bargaining representative of its em- | 
ployees (A. 429-431). 


On December 8, 1965, the Board’s General Counsel 
moved for summary judgment on the pleadings (A. 
432-435). On February 10 and 14, 1966, the Company | 
filed responses to a show cause order, in which it» 
stated its opposition to the motion (A. 489-450, 587). 
On April 1, 1966, the motion was in fact denied by a» 
Trial Examiner (A. 451). ; 
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B. The Unfair Labor Practice Hearing; The 
Ancillary District Court Suit 


On June 1, 1966, a hearing began before a Trial 
Examiner on the unfair labor practice complaint. The 
Board's General Counsel limited his case against the 
Company to the presentation of formal documents 
consisting of a part of the record in the previous rep- 
resentation proceeding, and the C ompany’s letters 
setting forth and explaining its refusal to bargain 
(A. 185-188). In defense, the Company sought to in- 
troduce testimony from various witnesses who had 
either testified at the hearing on objections in the rep- 
resentation proceeding, or whose testimony had then 
been precluded. The Examiner would not allow the 
testimony, and also rejected written offers of proof 
as to what such witnesses would have said had they 
been permitted to testify (A. 203-209, 596-608, 619). 
The Examiner also granted a petition by the General 


Counsel to revoke a subpoena the Company had pre- 
viously served on the Regional Director of the Board’s 
Twenty-fifth Region directing him to produce the rec- 
ords of the investigations he conducted in the repre- 
sentation proceeding (A. 618)* 


‘On February 4, 1966, the Company’s counsel, by letter 
requested the Regional Director to furnish the Company 
with copies of all reports of the investigation or investiga- 
tions he had conducted in the representation proceeding in 
order that they might be made a part of the unfair labor 
practice record as required by Section 9( d) of the Act (A. 
44%). On February 14, counsel requested the Board General 
Counsel to grant the Regional Director permission to furnish 
the reports (A. 588). Both requests were denied (A. 450, 609). 
In view of the Regional Director’s refusal, the Company 
subpoenaed the reports on February 14, 1966 (A. 589-591). 
On February 21, 1966, the Regional Director filed a petition 
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The Examiner also refused to receive evidence on 
the status of laid-off female employees before and 
after the hearing on objections, and consequently the 
Company offered to prove as follows: that on the elec- 
tion date, October 22, 1964, there were 208 bargain- 
ing unit employees, of whom 39 were women with 
laid-off status; that on the dates of the hearing on 
objections, May 19 and 20, 1965, there were 161 bar- 
gaining unit employees, of whom 32 were women with 
laid-off status; that at the then present time, June 11. 
1966, there were 318 bargaining unit employees, none 
of whom was a woman with laid-off status; and that 
all 832 women employees who were on layoff on May 
19 and 20, 1965, had thereafter been offered reinstate- 
ment, or recall, by the Company, and all had since re- 
turned to work, except 4 who had refused the recall 
for personal reasons (A. 211-212). 


The Company concluded its defense on the day the 
unfair labor practice hearing began, June 11, 1966 
(A. 222). The hearing was adjourned, however, to 
allow the Union to adduce evidence to support a re- 
quest—made by the Union at the hearing without 
prior notice to the General Counsel or the Company— 
for a novel compensatory remedial order which would 
reimburse the Company’s employees for losses alleg- 
edly resulting from the Company’s refusal to bargain. 
Further hearings to take evidence on the Union’s 


to revoke the subpoena, which petition was referred to the 
Trial Examiner (A. 531-532, 451). 


On June & 1966, the Company filed a request with the 
Board for permission to appeal the Trial Examiner’s ruling 
granting the petition to revoke the subpoena (A. 592-595). 
The request was denied on June 22, 1966 (A. 595). 
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novel theory of remedy were held before the Trial 
Examiner on June 29, 1966, and on July 28, 1966.° 


On June 29, 1966, the Company filed an ancillary 
suit in the United States District Court for the 
Southern District of Indiana (Ex-Cell-O Corporation 
vy. William T. Little, et al., Civil Action No. IP 66-C- 
313), asking, inter alia, that the Regional Director 
be required to furnish the records of the above- 
referred to investigations he conducted in the repre- 
sentation proceeding (A. 350-365). On December 18, 
1966, the District Court dismissed the action for 
want of jurisdiction. Judge Holder’s opinion (A. 
363-370) is reported at 268 F. Supp. 755. There- 
after, on December 21, 1966, the Trial Examiner is- 
sued an order closing the unfair labor practice hear- 
ing (A. 610). 


C. The Trial Examiner’s Decision 


On March 2, 1967, the Trial Examiner ‘ssued his 
Decision (A. 611-647), finding that the case on the 
merits “involve[d] simply a technical refusal to bar- 
gain in order to obtain court review ...,” and con- 
cluding that it “necessarily followed” that the Com- 
pany had refused to bargain in violation of Section 
8(a)(5) of the Act (A. 624-645). The Examiner 
recommended both the standard bargaining order and 
2 novel compensatory order as a remedy (A. 644- 
645). 


-On June 29, 1966, the unfair labor practice hearing was 
adjourned for a second time because the Union was unable 
to authenticate various labor contracts it was seeking to in- 
troduce in evidence (A. 268-269). The General Counsel 
“strenuously” objected to the adjournment, in part on the 
ground that the contracts were not a proper subject for 
inquiry at the then existing stage of the proceeding against 
the Company (A. 270-271). 


13 


On June 27, 1967, the Union filed with the Board 
a brief supporting the Trial Examiner’s decision; and 
on June 29, 1967, the Company filed exceptions. (A. 
3). 
D. Oral Argument Before the Board 


Pursuant to notice dated May 26, 1967, oral argu- 
ment was held before the Board on July 12 and 18, 
1967, The argument was confined to the issues raised 
by the compensatory remedy recommended by the 
Trial Examiner (A. 646-647).° 


E. The Company’s Motion to Dismiss and Direct Election 


On August 19, 1970, the Company filed with the 
Board a Motion to Dismiss and Direct Election, which 
was supported by an affidavit (A. 692-706). In its 
Motion, the Company showed that on July 27, 1970, 
the Union wrote the Company and demanded recog- 
nition as representative of the unit employees on the 
basis of signatures on membership cards; that on 
August 10, 1970, the Company refused the demand: 
that on August 12, 1970, the Company filed with the 
Board a representation petition (Case No. 25-RM- 
321), in which it sought an election to determine 
whether its employees wished to be represented by 
the Union:? and that currently (August 1970) there 


*For purposes of the oral argument, the case against the 
Company was consolidated with three other cases also in- 
volving issues pertaining to Board-imposition of a compensa- 
tory remedy in refusal to bargain cases: Zinke’s Foods, Ine., 
185 NLRB No. 109; Rasco Olympia Inc., 185 NLRB No. 110; 
and Herman Wilson Lumber Company, 185 NLRB No. 125 
(A. 647). 


7The Company’s representation petition was dismissed by 
the Regional Director on August 24, 1970; a request for re- 
view was denied by the Board on October 2, 1970. 
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were 530 employees in the appropriate bargaining 
unit, of which number 134 had been eligible to vote 
in the 1964 election, the remainder of the latter elig- 
ibles having since 1964 either transferred to super- 
visory or other non-union jobs or terminated their 
employment (A. 695-696, 699-703). 


F. The Board’s Decision and Order 


On August 25, 1970, the Board issued a Decision 
and Order (A. 647-691) in which, without comment, 
it affirmed the Trial Examiner’s conclusion that the 
Company had refused to bargain with the Union in 
violation of Section S(a) (5) (A. 650). The Board 
ordered the Company to bargain with the Union, but 
disapproved the compensatory remedy recommended 
by the Trial Examiner (A. 650-658). In the latter 
connection, the Board concluded that it lacked the 
statutory power to impose 2 compensatory remedy in 
refusal to bargain cases, that as a matter of policy 
the imposition of the remedy would be inappropriate, 
and that the specific imposition of such remedy on 
the Company was not warranted because the Com- 
pany had “responsibly fulfill[ed] its legally estab- 
lished collective bargaining obligations” and had 
merely exercised its “procedural right” of seeking 
judicial affirmance of the Board determination that 
the 1964 election was valid (A. 650-657). 


In its Decision and Order, the Board also denied 
the Company’s August 1970 motion for dismissal of 
the complaint and direction of a new election (A. 648, 
n.1). 


15 
ARGUMENT 


I. A Bargaining Order Is Not A Proper Remedy In 
View Of The Board’s Delay And The Change In The 
Size and Composition Of The Bargaining Unit. 


Section 10(c) of the Act authorizes the Board, on 
finding an unfair labor practice, “to take such affirm- 
ative action . . . as will effectuate the policies of the 
Act.” The mandate of the statute thus limits the 
Board’s powers. “. .. the Board’s action is not in- 
sulated from judicial review where it has applied ‘a 
remedy it has worked out on the basis of its experi- 
ence, without regard to circumstances which make its 
application to a particular situation oppressive and 
therefore not calculated to effectuate a policy of the 
Act.” N.L.R.B. v. Flomatic Corp., 347 F.2d 74, 77 
(2nd Cir. 1965), citing N.L.R.B. v. Seven-Up Bottling 
Co., 344 U.S. 344, 349 (1953) ; Local 60, United Bhd. 
of Carpenters v. N.L.R.B., 365 U.S. 651 (1961): 
Consolidated Edison Co., 305 U.S. 197 (1938). We 
show below that the Board’s bargaining order in this 
case will not effectuate the Act’s policies. 


Here, on October 22, 1964, an election was con- 
ducted during the representation phase of the Board 
proceedings. The Union won the election by a narrow 
margin, 102 votes to 93. Thus a switch of the votes 
of but 5 employees who voted for the Union would 
have resulted in the Union’s failure to secure a ma- 
jority of the cast ballots (there was 1 challenged bal- 
lot) and its election defeat. 


The election the Union thus won was objected to by 
Ex-Cell-O on October 29, 1964, on the ground that 
the Union had interfered with the free choice of the 
voting employees. Because the Board’s Regional Di- 
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rector ruled on the Company’s objections on the basis 
of an ex parte investigation—an action which the 
Board itself overturned—a hearing on the objections 
was not held until mid-May 1965. Finally, on Oc- 
tober 28, 1965, the Board overruled the Company’s ob- 
jections and upheld the election. 


To protect its position and the rights of its em- 
ployees, Ex-Cell-O refused to bargain with the Union, 
and thereby invited the unfair labor practice prc- 
ceeding below. Ex-Cell-O’s refusal to bargain—a 
“technical” refusal, at most—was the only means the 
Company had of obtaining judicial review of the 
Board’s ruling on the validity of the 1964 election. 
Under the Act, there is no direct review of certifica- 
tion proceedings; instead, the validity of the certifica- 
tion is reviewed in determining whether there was a 
refusal to bargain. American Federation of Labor v. 


N.L.R.B., 308 U.S. 401, 406, 409 (1940) ; Pittsburgh 
Plate Glass Co. v. N.L.R.B., 313 U.S. 146, 1 (1941); 
Daniel Construction Co. v. N.L.R.B., 341 F.2d 805, 
808-809 (4th Cir. 1965), cert. denied, 382 U.S. 831: 
N.L.R.B. v. Clement-Blythe Companies, 415 F.2d 78, 
81-82 (4th Cir. 1969). 


The Company’s good faith in thus refusing to bar- 
gain and in seeking judicial review of the Union’s 
certification, was affirmed by the Board. The Board 
said in its decision (A. 653) : 


_ there is no contention that [the Company] 
acted in 2 manner flagrantly in defiance of the 
statutory policy. On the contrary, the record in- 
dicates that [the Company] responsibly fulfills 
its legally established collective-bargaining obli- 
gations. It is clear that [the Company] merely 
sought judicial affirmance of the Board’s deci- 
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sion that the election of October 22, 1964, should 
not be set aside on the [Company’s] objections. 


The Company notified the Union on October 29, and 
again on November 9, 1965, that it would not engage 
in bargaining. On November 18, 1965, the Union 
filed the expected charge against the Company; on 
December 6, 1965, a complaint was issued. The un- 
fair labor practice case thus begun did not terminate 
until almost five years had elapsed, when, on August 
25, 1970, the Board issued the decision and order 
which is now before the Court. For more than three 
of the intervening years the case reposed at Board 
level. Thus the Trial Examiner issued his decision 
on March 2, 1967;* and on May 26, 1967, the Board 


* As set forth above, p. 10, the unfair labor practice 
hearing began on June 1, 1966. In the interim between the 
issuance of the complaint and the beginning of the hearing, 
the General Counsel sought, and the Company successfully 
opposed, a summary disposition of the case. See p. 9, 
above. In its brief, p. 20, the Union states that the Com- 
pany opposed the General Counsel’s motion for summary judg- 
ment for purposes of delay. In making this unfounded allega- 
tion, the Union has overlooked the fact that the Company 
sought the hearing. among other reasons, to adduce evidence 
which it had been precluded from adducing at the earlier 
representation hearing, and to adduce other material evidence 
which did not become available until after the latter hearing. 
namely, the then-current status of female employees who had 
been in a lay-off status when the 1964 election was held. 
See supra, pp. 10-11. In addition, the Company sought the 
hearing to show that the Union, because of structural defects, 
was incapacitated from engaging in collective bargaining 
for the Company's employees. See (A. 529-530). 

The Union's brief. p. 21, also refers to the Company’s 
ancillary District Court suit, see p. 12, above, as a “delay- 
ing tactic.” The suit, which was begun after a subpoena 
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noticed the case for oral argument, which it held on 
July 12 and 18, 1967. After the cral argument, the 
Board took no public action in the matter until its 
decision was issued. 


Although the Board itself is clearly responsible for 
the inordinate delay that occurred in the proceeding 
below, the Union, too, must bear its share of the re- 
sponsibility. The Union persisted in using the case 
as 2 vehicle to test its novel theory of remedy, despite 
the General Counsel's objection on behalf of the em- 
ployees and a warning by the Trial Examiner that 
the Union’s action would cause delay. Thus, after 
the Union indicated on the first day of the hearing 
before the Trial Examiner that it wished to present 


egiona! Director had been revoked, p. 10, 
sas brought to compel the Regional Director to pro- 
duce reports of the ex parte investigations he conducted at the 


representation stage of the proceedings below. The Company 
sought the reports, which included statements and affidavits 
ootained by the Regional Director, for examination with a 
view to the possible impeachment, under Jenks v. United 
States, 353 U.S. 657 (1957), of the evidence the government 
was relying on to substantiate its case against Ex-Cell-O. In 
this suit. the Company also contended that the production of 
the reports was required under Section 9(d) of the Act 
which states, in substance, that whenever a Board order is 
based upon facts certified following an investigation con- 
ducted in a representation proceeding, and court enforcement 
or review of such order is thereafter sought, “such certifica- 
tion and the record of such investigation shall be included in 
the transcript of the entire record to he filed under Section 
10(e) or (f)...” {Emphasis added.] As stated above, page 
12, the District Court, without ruling on its merits, dis- 
missed the Company’s ancillary suit for want of jurisdiction. 
To reduce this Court’s burden, the Company is not raising 
before the Court an issue concerning its right to have com- 
pelled the production of the Regional Director’s reports. 
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evidence on the remedy matter (A. 189-190), the 
General Counsel stated (A. 196): 


. Now, the General Counsel has rested his 
case, and my case is that this Respondent [the 
Company] is refusing to bargain with the certi- 
fied union. I will oppose anything that will fur- 
ther delay this matter because it will leave the 
employees here—they are entitled under the Act 
to their bargaining rights through their duly se- 
lected representative and I think any further 
delay or equivocation about this defeats those 
rights. 


To which the statement, the Examiner replied as fol- 
lows (A. 196): 


TRIAL EXAMINER: I understand and appre- 
ciate your position. The Union has apparently a 
greater purpose in mind and wants to use this 
case as a test vehicle. I suppose the test has to 
be made in some case. And the Union can’t very 
well complain about any delays since it’s the one 
that is causing it by injecting in this issue the 
remedy in the case [sic]. 


®The Company’s ancillary suit was not filed until after 
the unfair labor practice hearing had already been postponed 
to permit the Union to prepare its case in support of its novel 
compensatory remedy theory. Had the Examiner followed 
existing Board law. as it was his duty to do, the hearing 
would have closed on the day it opened and the Union could 
have presented its theory by way of exceptions to the Exami- 
ner’s decision. Moreover, the evidence as to remedy which 
the Union eventually produced had nothing to do with the 
validity of its novel remedy theory; instead, it went merely 
to the amount of the award if its theory were adopted, a ques- 
tion that would ordinarily be determined in a back-pay 
proceeding. 


1° Because the Union insisted on introducing evidence to 
support its remedy request, the hearing before the Trial 
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The Union, moreover, appears to recognize that the 
3-year delay at the Board level was a direct result of 
its action in injecting the remedy issue into the case. 
Thus. in its brief, the Union states (page 12), “In 
normal course the Board’s affirmation of the Trial 
Examiner's $(a)(5) finding would have been pub- 
lished in another few months, but the Board’s diffi- 
culties with the remedial question caused three addi- 
tional years of delay:” and again (page 15), “The 
review proceeding before the Board centered on the 
remedial issue...” 


Since the commencement of the proceedings before 
the Board in 1964, the size and composition of the 
bargaining unit have changed markedly. At the time 
of the election in October 1964, there were 208 em- 
ployees in the unit (A. 460). In June 1966, at the 
time of the hearing before the Trial Examiner, there 


were 318 employees in the unit (A. 212). In the en- 
suing years, the unit continued to increase, so that on 
August 13, 1970, less than two weeks before the 


Examiner, which began on June 11, 1966, was not completed 
until July 28, 1966. See page 12, above. In its brief, page 
11. the Union states that the Company brought xbout 
2 one month delay in the hearing before the Examiner because 
it objected to the authenticity of copies of collective bargain- 
ing agreements between itself and the Union. This assertion 
misstates the record. The Company did in fact object to the 
introduction in evidence of copies of five of its agreements 
with the Union, in part because they were improperly authen- 
ticated, and in part because of their irrelevancy (A. 259-266). 
However, the Company also objected, for the same reasons, to 
the introduction of 14 other Union agreements to which it was 
not a party. The latter agreements involved such companies 
as Ford, General Motors, and Chrysler ( A. 232-259). In 
upholding the Company’s position on the improper authen- 
tication, the Examiner did not distinguish between the Ex- 
Cell-O agreements and the others (A. 268-269). 


Board’s decission issued, there were 530 bargaining 
unit employees, of which number only 134 had been 
eligible to vote in the 1964 election (A. 695, 699-700). 


We submit that even if the Court is disposed to up- 
hold the validity of the 1964 election, the enforcement 
of the Board’s bargaining order will not effectuate 
the Act’s purposes. For the enforcement of the bar- 
gaining order would give permanency to the status 
of the Union as bargaining representative, even 
though that status was narrowly attained in an elec- 
tion conducted more than six years ago, and even 
though since the election the size of the bargaining 
unit has more than doubied and only 25 percent of 
the present employee complement could have voted 
when the election was held. Enforcement would also 
condone three years of delay on the part of the Board 
—delay which is the clear result of action taken by 
the Union, the chief beneficiary of an enforcement 
decree, and for which the Company is in no way 
responsible. And enforcement would also impose a 
bargaining representative. the Union, on some 530 
employees, 75 percent of whom could not have had a 
choice in selecting, or rejecting. the Union as bar- 
gaining representative. 


It is plainly illogical to presume that more than 
six years after an election was held it will effectuate 
the purposes of the Act to deprive the current mem- 
bers of the bargaining unit of an opportunity to vote 
on the question of whether or not they wish the 
Union to represent them. Nor is there any perceiv- 
able reason why this should be done. There is not the 
slightest indication that these employees are unable 
to exercise a free and uncoerced choice if given an 
opportunity to vote; there is no question here of an 


employer effort to dissipate the Union’s strength 
either through misconduct, or otherwise; and no claim 
has been made of past employer unlawful conduct 
which must be remedied through a bargaining order. 


In circumstances much like those here obtaining, 
the Sixth Circuit recently, in Clark’s Gamble Corp. v. 
N.L.R.B., 407 F.2d 199 (6th Cir. 1969), vacated and 
remanded, 396 U.S. 23 (1969), affirmed 422 F.2d 845 
(6th Cir. 1970), cert. denied 400 U.S. 868 (1970), 
denied enforcement to a Board bargaining order. 
There, the Board found that the Company violated 
Section 8(a)(1) of the Act by intimidating and 
threatening employees at its Glens Falls Store, by ad- 
vising employees that it had a list of the employees 
who had signed authorization cards for the union, by 
coercively interrogating certain employees, and by 
engaging in surveillance of union meetings. The 


Board’s order directed the company to cease and de- 
sist from the unfair labor practices found and to bar- 
gain with the union at the Glens Falls store, as the 
union had obtained majority status there and the 
company’s unlawful conduct had dissipated its ma- 
jority and had destroyed the conditions necessary for 
a free election. 


The Court, in Clark’s Gamble, found that substan- 
tial evidence supported the Board’s 8(a) (1) findings 
(407 F.2d at 201) and enforced that portion of the 
Board’s order. The Court also agreed with the Board’s 
finding that the union enjoyed majority status amonr 
the employees at the Glens Falls store as of the eriti- 
eal date, December 22, 1964, but it nonetheless de- 
clined to enforce the Board’s bargaining order, stat- 
ing that it “entertain[ed] doubt as to the propriety 
of ordering bargaining at the Glens Falls store at 
this late date.” (Id. at 201). The Court noted that 
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the union’s majority had been established by authori- 
zation cards in December 1964; that the Board’s de- 
cision did not issue until November 1967, almost 
three years later; that turnover in personnel is great 
among retail store employees; and that it “may not 
with justification assume that the majority status 
persists which existed years ago.” (Ibid.). The Court 
went on (Ibid.) : 


_.. We are not unmindful of the general rule 
to the effect that a condition shown to exist will 
be presumed to continue until the contrary is 
shown, but this rule is without application to 
this situation where the record discloses the orig- 
inal condition not to have been a constant one 
and where a protracted period of time has 
elapsed. ... [The bargaining order portion of 
this case] is remanded to the National Labor Re- 
lations Board for a determination as to whether 
in view of the passage of time since the entering 
of its Order that portion thereof requiring pe- 
titioners to bargain collectively with [the Un- 
ion] is still appropriate. Specifically, the Board 
is enjoined to determine the extent to which 
there has been a change in the identity of the 
employees since the time demand for recognition 
was made. If such change is found to have been 
substantial it is directed that the Board cause a 
representation election to be conducted. 
Thereafter, on the Board’s petition for certiorari, 
the Supreme Court vacated the Court’s judgment and 
remanded the case “for further consideration in light 
of N.L.R.B. v. Gisscll Packing Co., Inc., 395 U.S. 
575” (396 U.S. 23). On remand, the Sixth Cireuit 
again declined to enforce the Board's bargaining or- 
der, stating (422 F.2d at S46) that its “expressed 
concern was with ‘the extent to which there [may 
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have] been a change in identity of the employees since 
the demand for recognition was made.’” The Court 
noted that the Trial Examiner’s decision did not is- 
sue until nearly a year after the filing of the charge, 
that it took the Board almost another full year to 
issue its order, that there had been an intervening 
employee turnover, and that “the delay was not oc- 
easioned by procrastination or delaying tactics on the 
part of the respondent, but rather by the Board and 
its employee” (422 F.2d at 845-846). In concluding 
that this set of circumstances took this case beyond 
the contemplation of Gisse/, the Court went on (424 
F.2d at 846): 
_. . The thrust and philosophy of the Act is 
that employees be represented by a bargaining 
agent of their choice and in this situation which 
fails to reflect the selection of an agent by the 
employees sought to he affected, and where the 


period for personnel turnover has been extended 
by Board-occasioned delay, we conclude that it 
would be contrary to the intent of the Act to 
order enforcement.” 


2 In G.P.D. Inc. v. N.L-R.B., 430 F.2d 963, 964 (6th Cir. 
1970), the Sixth Circuit was urged to deny enforcement to a 
Board bargaining order on the basis of its decision in the 
Clark’s Gamble case. The Court rejected the argument, stat- 
ing that its decision in the latter case “can hardly be deemed 
applicable to a record such as this where G.P.D.’s own willful 
and gross violations of the NLRA directly caused both the 
turnover of employees and the delay.” The same reasoning 
was applied by that Court in N.L.R.B. v. Lou De Young’s 
Market Basket Inc., 420 F.2d 912, 915 (6th Cir. 1970), in 
rejecting a similar contention. 


Certainly, it cannot be said here that Ex-Cell-O’s actions 
“directly caused both the turnover of employees and the delay.” 
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Accord: N.L.R.B. v. M. Koppel Company, 412 F.2d 
681, 687, n. 16 (3rd Cir. 1969); N.L.R.B. v. Better 
Val-U Stores of Mansfield, Inc., 401 F.2d 491, 495 
(2nd Cir. 1968). See also N.L.R.B. v. American 
Cable Systems, Inc., 427 F.2d 446, 448 (5th Cir. 
1970), cert. denied, 400 U.S. 957 (1970) ; N.L.R.B. v. 
World Carpets of New York, Inc., 403 F.2d 408, 412 
(2nd Cir. 1968); Bryant Ciucking Grinder Co. V. 
N.L.R.B., 389 F.2d 565, 575 (2nd Cir. 1967) (dis- 
senting opinion of Judge Anderson), cert. denied 392 
U.S. 908 (1968). Cf. N.L.R.B. v. Drives, Inc., 

F.2d —— (7th Cir. 1971), 76 LRRM 2296, 2306- 
2308. 


We anticipate that the Board will argue that the 
Supreme Court has ruled that the lapse of time be- 
tween the filing of an unfair labor practice charge 
and the date of the Board’s bargaining order is no 


bar to the enforcement of the order. N.L.R.B. v. Gis- 
sel Packing Co., 395 U.S. 575, 610 (1969) : N.L.R.B. 
v. Katz, 369 U.S. 736, 748. n .16 (1962); Franks 
Bros. Co. v. N.L.R.B., 321 U.S. 702 (1944). See also 
N.L.R.B. v. Rutter-Rex Mfg. Co., 396 U.S 258, 265 
(1969). The Supreme Court rulings on the matter 
of Board delay have all been concerned, however, with 
situations where a failure to enforce a Board bar- 
gaining order would have permitted serious employer 
conduct to have gone unremedied, with a resultant 
impairment of employee rights and an undermining 
of the statutory purpose. Such a situation is not here 
presented; nor has the Supreme Court spoken with 
respect to the situation now before this Court. Here, 
there has been no coercion of employees by an em- 
ployer, no employer conduct impairing employee 
rights. Here the Company “responsibly fulfill[ing] 
its legally established collective bargaining obliga- 
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tions,” has properly followed regular and orderly 
statutory procedures designed to bring about judicial 
review of a Board certification. In the latter cireum- 
stances, we submit, the Supreme Court precedents are 


not controlling. 


We respectfully ask the Court to ponder, and fol- 
low, the wisdom set forth in the dissenting opinion of 
Chief Judge Lumbard of the Second Circuit in 
N_L.R.B. v. Staub Cleaners, 418 F.2d 1086 (2nd Cir. 
1969), a post Gissel case in which a Board bargaining 
order based on a 6-year old certification was enforced. 
Particularly disturbed by the 21 months delay between 
the Trial Examiner’s decision and the Board’s order, 
and the subsequent delay of a year before the Board 
sought enforcement, Judge Lumbard noted that since 
the time when the employees had expressed their 
choice for bargaining representative there had been 
an almost complete employee turnover, So that “it 
ean be said without doubt that there is no basis 
whatever for supposing that Local 39 is the choice of 
the employees for whom it is now empowered to act” 
(418 F.2d at 1090). Judge Lumbard said: 


Surely where the lapse of time is chargeable 
to the snail-like pace of the Board there must be 
some point at which the courts have the power 
and the duty to withhold a grant of enforcement 
: Where it is so clear that a proposed order 
is totally inappropriate due to the situation which 
now exists, it seems to me that it is the duty of 
this court to deny enforcement. The action of 
the majority comes close to saying that passage 
of time can never make a difference—a position 
which in my view cannot be good sense and ought 
not to be the law (418 F.2d at 1091). 


2 * » » 


The only way to put an end to such inordi- 
nate delays, and to prevent even longer delays, 
is to tell the Board that the federal courts will 
not issue an order of enforcement when it is ap- 
parent that, because of the lapse of time for 
which the Board is responsible, such order is 
wholly inappropriate as it would no longer be 
relevant to the situation which the proceeding 
was originally designed to correct. (418 F.2d at 
1092-3). 


Il. The Union’s Misrepresentations Made Immediately 
Before The Election Were So Deceiving In Substance 
That The Employees Were Prevented From Freely 
Choosing A Bargaining Representative. 


Courts of Appeals have repeatedly denied enforce- 
ment to Board bargaining orders based on elections 
won by unions which have made serious factual mis- 
representations to the voting employees. The guiding 


principles are that an election will be declared in- 
valid where (1) there has been 2 material misrepre- 
sentation of fact, (2) this misrepresentation comes 
from a party who had special knowledge or was in 
an authoritative position to know the true facts, and 
(3) no other party had sufficient opportunity to cor- 
rect the misrepresentations before the election. Cela- 
nese Corp. of America v. N.L.R.B. 279 F.2d 204 (7th 
Cir. 1960), remanded per curiam, 365 US. 297 
(1961), 291 F.2d 224, 226 (1961), cert. denied, 368 
U.S. 925 (1961). These standards are also the 


12 Accord: Allis Chalmers Mfg. Co. Vv. N.L.R.B., 261 F.2d 
613 (7th Cir. 1958); N.L.R.B. v. Bata Shoe Company, Ince., 
877 F.2d 821. 829-831 (Ath Cir. 1967); cert. denied, 389 US. 
917 (1967); N.L.R.B. v. Bonnie Enterprises. Inc., $41 F.2d 
712 (Ath Cir. 1965); Schneider Mills, Inc. V. N.L.R.B., 390 
F.2d 375 (4th Cir. 1968); Graphic Arts Finishing Co., Inc. Vv. 
N.L.R.B.. 380 F.2d 893 (4th Cir. 1967); Collins & Aikman 


Board's. See Hollywood Ceramics Company, Inc., 140 
NLRB 221. 224: Celanese Corporation of America, 
121 NLRB 303, 307. 

The judicial inquiry is not confined, moreover, to 
the narrow question of whether the Board abused its 
discretion in upholding the validity of the election. 
Rather. the proper standard of judicial inquiry in 
misrepresentation cases, 2 in others, is the usual 
standard set forth in Section 10(e) of the Act— 
whether the Board’s findings are supported by “sub- 


stantial evidence.” Celanese Corp. of America Vv. 
N.L.R.B.. supra, 291 F.2d at 225: N.L.R.B. v. Tran- 
coa Chemical Corp., supra, 303 F.2d at 461.* 


A. The Union's Newsletter Contained Material Mis- 
representations Concerning The Replacement Of 
Female Employees. 


As set forth above. pp. 5-6, the Union’s News- 
letter of October 19, 1965, stated that the Company 
had recently hired male employees to perform jobs 
that female employees had previously performed, and 
also implied that the Company would eventually re- 


Corp. V. N.L.R.B., 283 F.2d 722 (4th Cir. 1967); N.L.R.B. v. 
Trancon Chemical Corp. 202 F.2d 456 (1st Cir. 1962); 
N.L.R.B. v. A. G. Pollard Co., 292 F.2d 239 (st Cir. 1968); 
Gallenkamp Stores Co. Vv. NLL.R.B.. 402 F.2d 525 (9th Cir. 
1968): N.L.R.B. v. Houston Chronicle Publishing Co., 200 F.2d 
272 (5th Cir. 1962); National Cash Register Co. V. N.L.R.B., 
415 F.2d 1012 (5th Cir. 1969); Cross Company V. N.L.R.B., 
226 F.2d 799 (6th Cir. 1961), rehearing denied, 288 F.2d 188 
(1961). 


Accord: N.L.R.B. Vv. Bata Shoe Company, supra, 317 F.2d 
at 827-822; N.LR.B. v. Houston Chronicle Publishing Co.. 
supra, 200 F.2d at 277-278. See also International Union of 
Electrical, ctc., Workers, AFL-CIO V. N.L.R.B., 110 App. 


D.C. 91, 97, 289 F.2d 757 (1960). 
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place all female employees with men. The Board, re- 
lying in part on the fact that there was “no limita- 
tion as to time” (A. 481-482) expressed in the News- 
letter, concluded that the Union had not misrepre- 
sented the facts. We show below that the Board’s 
conclusion is not supported by the evidence: 


1. The Company’s General Policy; the New Hires: 
At the representation hearing, the Company intro- 
duced evidence, uncontradicted but nevertheless ig- 
nored by the Board, which showed the following: Be- 
fore the 1964 election, the Company had no plan or 
policy to replace all, or any, female production em- 
ployees with male employees (A. 75-76). During the 
period September 1963 through October 22, 1964, the 
Employer hired nine men as new employees. None of 
these nine men was hired to perform work formerly 
done by the female employees who had been laid off 
in 1963 (A. 74-75, 83, 133, 399). Thus, of the nine 
male employees hired. seven were hired as laborers; 
one was hired as an electrician; and one, William Ice, 
was hired in August 1964 as a floor inspector (A. 
399). 


2. The Floor Inspector Job: The Board found 
(A. 483) that Mrs. Juanita Powers. a female em- 
ployee, “and possibly some other employees,” had 
previously worked as a floor inspector, the position in 
which William Ice was hired in 1964.** There is no 
record support, however, for a finding that Mrs. 


“The Bonrd’s findings with respect to the floor inspector 
issue are based on the fact that the Hearing Officer discredited 
the testimony of the Company's Personnel Manager, Con- 
verse (A. 483). But the Hearing Officer did not discredit the 
testimony of Supervisor Whitenack, whose testimony stands 
uncontradicted. 
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Powers, or any other female employee, ever worked 
as a floor inspector. Thus the uncontradicted testi- 
mony of Floor Inspector Supervisor Whitenack was 
that the job of floor inspector, to which employee Ice 
had been hired, entailed the lifting and movement of 
gauges, weighing as muca as 175 pounds, about the 
plant, and that the job was a “male job” in which 
females had never performed (A. 143-145). In con- 
trast. also according to Whitenack’s uncontradicted 
testimony, the job of “final inspector” entailed the 
performance of dissimilar duties, and was a job per- 
formed by Mrs. Powers and other females (A. 145- 
147).* 


3. The Vapor Blast and Belt Packing Jobs: The 
Board also found that new male hires were perform- 
ing vapor blast and belt packing jobs which in the 
past had been performed by women (A. 484, n.4). 


The Company conclusively showed, however, that male 


27 An entry on a personnel record showed that in 1960 
Mrs. Powers had worked in “Floor Inspection” (Pet. Exh. 
1). Supervisor Whitenack, testified without contradiction, 
however, that Mrs. Powers had never worked as a floor 
inspector, that in 1960 Mrs. Powers had worked under his 
supervision on a special assignment to which final inspectors 
were occasionally assigned, and that the record entry referred 
only to the transfer of Mrs. Powers to his department and not 
to work performed by her within the floor inspector job. 
classification (A. 148, 150-151). 

Personnel Manager Converse, whose testimony was rejected 
(see n. 14, above) likewise testified that the record entry 
showed only that Mrs. Powers had “physically moved from 
one department to another, no change in job.” He further 
testified that the term, “Fe-Oper Insp.”, which also appeared 
as an entry on record in question, showed the kind of work 
Mrs. Powers actually performed at the time—i.e., final in- 
spector (A. 91). 
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employees had not replaced women on these jobs. 
Thus it showed, without contradiction, that hand 
vapor blast machines had never been operated by fe- 
males; that in the past both males and females had 
operated automatic vapor blast machines, although 
the employment of females on these machines had 
been reduced in recent months because of production 
requirements; and that no males had been hired in 
recent months to perform vapor blast jobs (A. 180- 
133, 136-137, 189-141, 399). As for belt packing, 
beginning in 1958 both men and women had per- 
formed the belt packing operation; in late 1963 or 
early 1964, the operation had been shifted for better 
inventory control to the tool crib where “mostly men” 
worked: and no men had been recently hired to do 
this work (A. 129-131, 399). 


4. The Impact of The M isrepresentations On Fe- 


male Employees: A gross misstatement concerning 
the recall rights and job tenure of employees in a 
lay-off status is a material misrepresentation that 
justifies the voiding of an election. Cross Company 
v. N.L.R.B., 286 F.2d 799 (6th Cir. 1961), rehearing 
denied, 288 F.2d 188 (1961). Here. the impact on 
female employees of the Union’s Newsletter assertion 
regarding males replacing female employees was spe- 
cifically shown. One female who was in a lay-off 
status when the election was held testified that she 
was “confused” by the assertion. that she had been 
placed “in a spot” by it, and didn’t know “which way 
to go” (A. 115) ; another female employee in the same 
position had consulted her minister about the asser- 
tion (A. 172): and a third had telephoned the Com- 
pany’s personnel office about it (A. 177-178). 


On the ground that “subjective” evidence was ir- 
relevant, the Hearing Officer at the representation 


hearing excluded other testimony showing the News- 
letter’s impact on female employees (A. 122). Thus 
precluded, the Company offered to prove that one 
laid-off female employee had stated after the election 
that she had been given to believe because of the 
Union Newsletter that men were replacing women in 
the Ex-Cell-O plant, that therefore she had been 
“strongly pro-union” and had voted for the union in 
the election (A. 125-126); that another laid-off fe- 
male employee would have testified that the Newsletter 
“had influenced her vote in the election” (A. 162- 
163); and that a third such female employee had 
been “concerned” before the election about men re- 
placing women in jobs at the Elwood plant, and had 
endeavored to ascertain the truth of the matter (A. 
126-127). 


Because of the Hearing Officer’s preclusionary rul- 


ings at the representation hearing with respect to 
“subjective” evidence, the Company sought to adduce 
the excluded testimony at the hearing before the Trial 
Examiner in the unfair practice case (A. 205-206, 
598-600). Again the testimony was excluded (A. 
203-204) .” 


The exclusion of the evidence showing the effect of 
the Newsletter on the female employees was erron- 
eous and prejudicial. Election results may be im- 
peached on the basis of the subjective testimony of 
employees. In N.L.R.B. v. Smith Industries, Inc., 403 
F.2d 889, 895 (Sth Cir. 1968), the Court, in remand- 


* At the unfair labor practice hearing, the Company also 
sought to show that, at the time of such hearing, all the 
female employees who had been in a lay-off status on the 
election date had since been offered reinstatement or recall, 
and that aJ] had in fact returned to work except four (A. 
211-212). Such evidence was excluded, however (A. 211). 
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ing to the Board for a hearing, stated on this point 
that 


the problem in these representation proceedings 
is that we are dealing with the elusive concept 
of the subjective effect of objective union con- 
duct on “the minds of the voters,” and subjec- 
tive as well as objective evidence may be suffi- 
cient to overturn the election. 


Tyler Pipe and Foundry Co. v. N.L.R.B., 406 F.2d 
1272, 1275 (5th Cir. 1969) was another case which 
was remanded to the Board for a “full hearing to 
determine the effect of the Union’s [campaign] meth- 
ods on the vote of the employees.” In Tyler, the com- 
pany had offered to prove that substantial numbers 
of employees were influenced by the union’s misstate- 
ments, the Court concluding that this evidence raised 
substantial and material issues of fact. See also Home 
Town Foods, Inc. v. N.L.R.B., 379 F.2d 241, 244 (5th 
Cir. 1967); N.L.R.B. v. Tampa Crown Distributors, 
Inc., 272 F.2d 470 (Sth Cir. 1959); Intertype Com- 
pany v. N.L.R.B., 401 F.2d 41, 46 (4th Cir. 1968) 
(Court relied upon “testimony” of employees “that 
they were not influenced” by a rumor circulated by 
union supporters); N.L.R.B. v. Staub Cleaners, 357 
F.2d 1, 3 (2nd Cir, 1966) (Court remanded for find- 
ings on the impact of a rumor on the election) : 
N.L.R.B. v. Lord Baltimore Press, Inc., 370 F.2d 397, 
401-402 (Sth Cir. 1966) (Court remanded for hear- 
ings to determine impact or effect of campaign mis- 
conduct of the.employees. ) 


B. The Newsletter Contained Material Misrepresenta- 

tions Concerning The Company's Wage Rates. 
As set forth above, p. 6, the Union’s Newsletter 
stated that the Company had “discontinued” cost-of- 
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living wage increases and had “manipulated” an an- 
nual improvement factor, with the result that em- 
ployees had suffered a loss of 14 cents per hour. The 
Hearing Officer * found that during the years 1960- 
1964, the employees lost hourly raises totaling at min- 
imum 12 cents, and at maximum 24 cents, plus an 
hourly loss of 6 cents attributable to diminished cost- 
of-living allowances (A. 480-481). Stating that there 
is “no substantial difference between 12 cents and 14 
cents per hour,” and also stating that “the 14 cents 
per hour figure was not such a variation from the 
accurate figure as to constitute ‘substantial misrep- 
resentation,’ ” the Hearing Officer concluded that the 
Union had not misrepresented the facts (A. 481). 
The latter statements are, of course, plainly illogi- 
cal? More important, however, is that these basic 
factual findings are incomprehensible in the light of 
the uncontradicted record evidence. 


1. The Cost of Living Increases: Between 1956 
and 1961, the Company reviewed employee wages 
quarterly, and made wage adjustments on the basis 
of a “cost-of-living” factor as shown by the consumer 
price index (A. 53, 71). In 1962, the Company 


:* The Hearing Officer’s findings in toto, as set forth in his 
Report on Objections, were routinely adopted by the Board, 
but neither in the representation nor in the unfair labor 
practice stages of this proceeding did the Board even comment 
on the substance of the Hearing Officer’s findings or explain 
away their obvious lack of supporting evidence. 


*To say that the Union’s statement was only partially 
false “does not lighten the impact of the deception.” N.L.R.B. 
v. Houston Chronicle Publishing Co., supra, 200 F.2d at 279. 
“If truth is diluted, it is no longer truth .... There cannot 
be ‘virtually’ a virgin.” Alliz-Chalmers Mfg. Co. V. N.L.R.P., 
supra, 261 F.2d at 616. 
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changed from a quarterly to an annual review of em- 
ployee wages, but did not eliminate cost-of-living as 
a factor bearing on wage adjustments. Thenceforth, 
annual wage adjustments were made not only on the 
basis of cost-of-living, but also on the basis of cer- 
tain additional factors—area wage patterns and sur- 
veys, business conditions, and Ex-Cell-O’s competitive 
position (A. 39-40, 59, 71, 93, 110, 387). In Janu- 
ary, 1962, this change in Company policy was com- 
municated to the employees. (A. 57). This evidence 
stands uncontradicted in the record. 


2. The Annual Improvement Factor: In 1956 and 
1957, the Company also relied on a so-called “annual 
improvement factor’—that is, an increase in em- 
ployee productivity—in determining whether to grant 
wage increases. This factor was discarded by the 
Company as “unsatisfactory”, and it had not been 


used in any way since September 1957. The forego- 
ing facts are also uncontradicted and the complete 
elimination of the annual improvement factor after 
the later date is substantiated by the fact that it was 
referred to in the Company’s 1956 Employee Hand- 
book but not in the 1962 edition (A. 42-43, 54, 67- 
69, 396, Reg. Off. Exh. 1). 


3. The Employces’ Wage Position: Except for 
1960, the employees received hourly wage increases 
in all years between 1956 and 1964 (A. 397-398). 
For the years 1956-1959, the employees received in- 
creases each year of 6-8 cents. The 1961 increase was 
4 cents: it was 4-6 cents in 1962, 5-7 cents in 1963, 
and 5 cents in 1964 (A. 70-72, 397-898). Between 
1962 and 1964, the wage increases given the Elwood 
plant employees totaled between 14 and 18 cents. 
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The foregoing shows conclusively that the Com- 
pany did not “discontinue” cost-9 -living wage in- 
creases, for it is “incontradicted that cost-of-living 
was a factor in the two most recent years before 
the Union’s Newsletter was issued, 1963 and 1964. 
Any conclusion that the annual improvement factor 
had been “manipulated” is inaccurate for it is ob- 
viously impossible to manipulate something that does 
not exist. It is“#ncontradicted” that this factor had 
not been an element in the determination of wage 
rates since 1957, and the employees had been so in- 
formed. 


Under these circumstances the Hearing Officer’s 
computations, resulting in his conclusion that, during 
the years 1960-1964, employees lost a minimum of 12 
cents per hour and a maximum of 24 cents per hour, 
defy analysis. There is no record support whatsoever 
for such a conclusion.” 


It cannot be disputed that the Union’s misrepresen- 
tations concerning wage rates were of material, and 
vital, importance. Wages “are the stuff of life for 


2? Certain of the premises upon which the Hearing Officer, 
and therefore the Board, predicated his computations are in- 
comprehensible. Thus the Hearing Officer asserted that em- 
ployees lost “6 cents per hour in cost-of-living allowances” 
(A. 480-481). The basis for such an assertion is completely 
absent, however. The Hearing Officer’s computation also 
seems to have presupposed that the cost-of-living allowance 
was discontinued. This, of course, is contrary to the record, 
which clearly demonstrated that in 1962-1964 there were 
general wage increases based, in part, on cost-of-living allow- 
ances. Moreover, there is no question whatever that the 
quarterly cost-of-living adjustments were continued through 
1961; but the Hearing Officer’s computation apparently would 
have made a second cost-of-living adjustment for the latter 
year. 
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Unions and members, the selfsame subjects concern- 
ing which men organize and elect their representatives 
to bargain.” N.L.R.B. v. Houston Chronicle Publish- 
ing Co., supra, 300 F.2d at 280. “.. the misrepre- 
sentation related to a subject of vital concern to 
employees, i.e., wages which may reasonably be ex- 
pected to have a substantial impact upon the election 
-.” Coca Cola Bottling Company of Louisville, 150 
NLRB 397, 400. See also Hollywood Ceramics Com- 
pany, Inc., 140 NLRB 221, 225. 


Moreover, in view of the small margin of the Un- 
ion’s victory in the 1964 election, the real impact of 
the Union’s false statement cannot be overstated. “In 
this particular case where the election was decided by 
one vote we are compelled to the conclusion that the 
Board’s determination . . . was not supported by sub- 
stantial evidence.” Collins & Aikman Corp. v. 


N.L.R.B., supra, 383 F.2d at 728. See also Allis- 
Chalmers Mfg. Co. v. N.L.R.B., supra, 261 F.2d at 
616; Graphic Arts Finishing Co., Inc. v. N.L.R.B., 
supra, 380 F.2d at 896. 


C. The Timing of the Newsletter Prevented The 
Company From Making An Effective Reply. 


The Board found that the Newsletter was not so 
timed as to preclude an effective reply by the Com- 
pany (A. 486-489). The facts, once again, refute the 
Board’s finding. 


The balloting in the election which was held on 
October 22, 1964, began at 9:00 am, (A. 64). The 
Newsletter was mailed on October 19, 1964, to all 
employees eligible to vote, including the 39 female 
employees on lay-off status (A. 14, 78). Company 
officials did not learn of the existence of the News- 
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letter until 11:00 a.m. on October 21, which was only 
21 hours before the voting began (A. 36-37). The 
officials conferred about the matter immediately, and 
concluded that the Company could not get a written 
reply to the affected employees before the voting 
started (A. 37, 39). The latter conclusion was predi- 
cated upon the following considerations: it would 
take a minimum of § hours to prepare, check, repro- 
duce, and mail a reply communication (A. 77); let- 
ters addressed to homes of employees living in El- 
wood would not be delivered until about noon the 
day after mailing, and letters to employees living out- 
side Elwood would not be received until the second 
day after mailing (A. 77-78); the Company’s first 
shift of some 125 employees started work at 7:00 
am. and ended at 3:30 p.m. (A. 65); and laid-off 
employees seldom visited the plant (A. 78).” 


Upon these facts, it is patently evident that the 
Company was prevented from replying effectively to 
the Newsletter. Under the Board’s Pearless Plywood 
rule, which precludes employer speeches to assembled 
employee groups within 24 hours of a scheduled elec- 
tion, the Company could not call the employees to- 
gether during work time to hear its reply. Pearless 
Plywood Co., 107 NLRB 427. Certainly, aside from 
considerations of impracticality, any attempt on the 
eve of the election to interview employees at work 
individually would have been irregular, as would have 
been personal visits to their homes. See The Hurley 
Co., Inc., 130 NLRB 282. And, as shown, the Com- 


In fact, no laid-off employee visited the plant on October 
21, 1964 (A. 78). 
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pany could not reach the employees by mail before 
the balloting began.” 


™ The Hearing Officer, relying on Ralston Purina Company, 
147 NLRB 506, 509, suggested that the Company should 
have “burned the midnight oil” to prepare a handbill which 
could have been distributed to employees the next morning 
“at the gate” or “in the plant” (A. 487). It is idle, of course, 
to speculate on the effectiveness of such a reply. In any 
event, why should the Company, unlike the Union, be denied 
the chance to present its case to the employees in the calm 
of their homes where its message would have a chance of 
being read and digested? Nor is Ralston Purina in point; 
there, the employer had 3 days in which to reply to a union’s 
communication. See Kawneer Co., 119 NLRB 1460, 1461 
(Two days held not enough time to reply.) ; Reiss Associates, 
Inc. 116 NLRB 217, 219 (1 day held not enough time) ; Halsey 
W. Taylor Co., 147 NLRB 16, 18 (18-15 hours held not 
enough time). 


Citing evidence showing that three laid-off female em- 
ployees had telephone conversations on the day preceding 
the election with Company personnel about the Newsletter, 
the Hearing Officer also stated that the Company “did, in 
fact” reply (A. 487). There is no indication, however, that 
these conversations touched on the wage “manipulation” and 
“discontinuance” matters; and how only three such conver- 
sations can be called an effective reply to a Newsletter dis- 
tributed to over 200 voting employees, is difficult to compre- 
hend. 

The Hearing Officer stated further that the Union’s 
Newsletter raised no new subject matters which had not been 
previously adverted to in the Union’s handbills (A. 488-489) . 
True, an early Union handbill, dated August 19, 1964, did 
inquire whether the employees were missing the cost-of-living 
increases: another, dated August 26, 1964, stated that laid- 
off employees “would like to know” the Company's policy with 
respect to their return to work (A. 378, 381). But these 
Union distributions were obviously different in kind from 
that distributed on October 19: (1) the August 19 Union 
letter in no way suggested that the Company’s conduct 
caused the employees to suffer a specific 14 cents per hour 
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D. The Union Was In An Authoritative Position To 
Know The True Facts. 


The Board found that the matters adverted to in 
the Newsletter were “peculiarly within the knowledge 
of the [Company], rather than the [Union]” (A. 
485). 

What the Company may have known is irrelevant, 
however, as it had no opportunity to reply. The point 
is that the Union also either had, or may normally 
be expected to have had, like knowledge. Certainly, 
employees who received the Union’s last-minute News- 
letter are not likely to have reasoned that the Union 
was not in a position to know whereof it was speak- 
ing. Moreover, the Union itself sought to create the 
impression that it was authoritatively informed on the 
matters which it presented in its Newsletter. Thus, 
one of its other Newsletters (A. 383-384) set forth 
the names of three employees who had acted as Union 
representatives in a meeting with the Company at the 
NLRB offices, and another (A. 381) recited that 
Strickland, the Union’s International Representative, 
had been talking to “a number of Ex-Cell-O workers 
regarding problems existing in the plant.” Finally, 
no reason whatever has been shown which would have 
prevented the Union, by appropriate inquiry to em- 
ployees, from ascertaining the true facts—at least as 
to wage matters—hefore it mailed the Newsletter.” 


wage loss; nor did it say anything about the Company’s 
“manipulating” the annual improvement factor. (2) the 
August 26 Union letter made no specific assertion that new 
employees had been hired to replace female employees on 
layoff; nor was there any implication therein that a new 
policy of discriminating against women had been adopted. 


2: The Hearing Officer concluded that the Elwood employees 
were in 2 position to know the true facts about the conditions 
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III. The Board Properly Decided Not To Impose A 
Compensatory Remedy On The Company. 


As stated, the Board declined to approve the Trial 
Examiner’s recommendation that the Company be 
ordered to reimburse its employees for losses they 
allegedly suffered as a result of the Company’s re- 
fusal to bargain. The Board concluded: (1) it lacked 
the statutory power to impose a compensatory rem- 
edy in refusal to bargain cases; (2) as a matter of 
policy, the imposition of a compensatory remedy would 
be inappropriate in such cases; and (8) even if a 
compensatory remedy were appropriate as a matter of 
policy and within the Board’s statutory powers, the 
imposition of the remedy on the Company would not 
be warranted. (A. 651-658). The Company unquali- 
fiedly endorses the Board’s position in toto with re- 
spect to the compensatory remedy issue. As we an- 
ticipate that the Board’s position will be fully expli- 
cated in its brief, we limit our presentation to sup- 
port for the narrow proposition that the imposition 
of a compensatory remedy in the case at bar would be 
singularly inappropriate. 


Here, as we have set forth in a different context, 
the Company committed, at most, a “technical” ré- 
fusal to bargain. It did so as the sole means of bring- 


in the plant (A. 489). Perhaps this was true of the better 
informed, long-employed, and working employees. But what 
of the 39 female employees who were in a lay-off status at 
the time of the election? Many of them had not worked in the 
plant for over a year and a half (A. 153, 161, 171, 177). 
Certainly, these women could not be expected to have had 
up-to-the-minute information about the Company’s current 
wage policy, or about the matter—most critical to them—of 
the Company’s alleged replacement of women by male em- 
ployees. 


ing about the judicial testing of the Union’s certifica- 
tion by the Board. See cases cited, supra, page 16. 
It is also undisputed that the Company committed no 
independent unfair labor practices—either serious or 
minor—which coerced employees and caused the loss 
of the Union’s majority status. Cf. Joy Silk Mills, 
Inc., 87 App. D.C. 360, 185 F.2d 7382 (1950), cert. 
denied, 341 U.S. 914 (1951). Nor, as this brief dem- 
onstrates, did the Company engage in litigation, or 
raise frivolous issues, in order to delay bargaining. 

The Board was well aware of the Company’s “clean 
hands.” Speaking with respect to the inappropriate- 
ness of imposing a compensatory remedy on the Com- 
pany, the Board pointed out that “there is no conten- 
tion that [the Company] acted in a manner flagrantly 
in defiance of the statutory policy” (A. 653). “On 
the contrary,” the Board continued, “the record indi- 
cates that [the Company] responsibly fulfills its le- 


gally established collective-bargaining obligations” 
(A. 653). Penetratingly, the Board said (A. 653- 
654) : 


_. . the validity of a particular Board election 
tried in an unfair labor case is not, in our opin- 
ion, an issue on the same plane as the discharge 
of employees for union activity or other conduct 
in flagrant disregard of employee rights. There 
are wrongdoers and wrongdoers. Where the 
wrong in refusing to bargain is, at most, a de- 
batable question, though ultimately found a 
wrong, the imposition of a large financial obli- 
gation on such a respondent may come close to 
a form of punishment for having elected to pur- 
sue a representation question beyond the Board 
and to the courts. 
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Whether or not the Board has the power to award 

a compensatory remedy in refusing to bargain cases,” 
this Court made it plain in United Steelworkers of 
America v. N.L.R.B. (Quality Rubber Mfg. Co. Inc.,) 
App. D.C. , 480 F.2d 519 (1970), that the 
imposition of the remedy is not appropriate in cir- 
cumstances precisely like those here present. Dis- 
tinguishing Tiidee Products, the Court in Quality 
Rubber declined to remand the case to the Board, in 
part because the record did not indicate, as it had in 
Tiidee, that the Company’s motivation for refusing to 
bargain was simply for purposes of delay. In addi- 
tion, in Quality Rubber, the Court noted that “the 
legality of the Company’s refusal to bargain ‘rested 
on a [factually] debatable question’. . .” (430 F.2d 
at 521); that the Company had not raised “patently 
frivolous” issues, as was so in Tiidee (430 F.2d at 
521-522); and that the Company “desired only to 
obtain an authoritative determination of the validity 
of the Board’s decision” (430 F.2d at 521). See also, 
the concurring and dissenting opinion of Judge Mac- 
Kinnon in Local 153, International Ladies Garment 
Workers’ Union v. N.L.R.B. (Marie Phillips Inc.), 
App. D.C. . F.2d (1970), 75 LRRM 
2539, 2541, where the Court, per curiam, declined to 
pass on the union’s request for a compensatory remedy 
until after the Court’s disposition of this case and the 
Supreme Court’s disposition of the Tiidce case. Judge 
MacKinnon stated, however, that he concurred with 


23 See this Court’s opinion in International Union, Electri- 
cal, Radio and Machine Workers V. N.L.R.B., (Tiidee Prod- 
ucts) (Judges Leventhal and Robinson; Judge MacKinnon 
dissenting in part), 188 App. D.C. 249, 426 F.2d 1243 (1970), 
cert. denied, 400 U.S. 942 (1970). 


the Board that a monetary remedy was not needed to 
effectuate the policies of the Act in “a case such as is 
here presented in which the Board characterized the 
conduct of the employer as not demonstrating ‘a pro- 
nounced proclivity of violating the Act.’” Cf. Food 
Store Employees Union, Local 347 v. N.L.R.B. 
(Hecks, Inc.) App. D.C. , 483 F.2d 541, 543 
(1970), where the Court remanded the case to the 
Board for reconsideration in light of Tiidee, expressly 
because of “the Board's findings of bad faith and 
flagrant misconduct.” 


We submit that on the facts here present it was 
within the Board’s administrative competence to de- 
termine that it would be inappropriate to impose a 
compensatory remedy on the Company. Accordingly, 
that determination should be respected and upheld by 
the Court. See N.L.R.B. v. Seven-Up Bottling Co., 


344 U.S. 344, 346 (1953); Phelps Dodge Corp. v. 
N.L.R.B., 313 U.S. 177, 194 (1941). 


CONCLUSION 


For the foregoing reasons, the Company submits 
that the Board’s decision and order should be set 
aside in full because of the Union’s election misrepre- 
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sentations and the Board’s delay. Alternatively, the 
Company submits that the Court should remand the 
case to the Board with instructions to conduct a new 
election among the Company’s employees, The Com- 
pany further submits that the Court should not, un- 
der any circumstance, impose a compensatory remedy 
in this case. 
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No. 24,715 
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. The “Substantial Evidence” Standard Should Be 
Applied By The Court In Reviewing The Board’s 
Factual Findings With Respect To The Union's Pre- 
Election Misrepresentations. 


In its brief, the Board contends that its decision 
overruling the Company’s election objections should 
be upheld on the basis of the “wide measure of dis- 
cretion” vested in the Board in deciding representa- 
tion questions (Bd. Br. 6). In this connection, the 
Board cites and relies on the decisions of this Court 
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in International Brotherhood of Elec. Workers v. 
N.L.R.B. (Presto Mfg. Co.), 135 U.S. App. D.C. 197, 
199, 417 F.2d 1144, 1146 (1969), cert. denied, 396 
U.S. 1004, and N.L.R.B. v. Mar Salle, Inc., d/b/a 
Mar Salle Convalescent Home, 138 U.S. App. D.C. 
135, 425 F.2d 566, 570 (1970). The Board, however, 
misconceives the applicable standard of judicial re- 
view, and its reliance on the cited cases is misplaced. 


Section 10(e) of the Act provides that where fac- 
tual issues are presented, orders entered by the Board 
in unfair labor practice cases shall be tested under a 
“sybstantial evidence” standard.’ “. . . Whether on 
the record as a whole there is substantial evidence 
to support agency findings is a question which Con- 
gress has placed in the keeping of the Courts of Ap- 
peals .. .” Universal Camera. Corp. v. N.L.R.B., 340 
U.S. 474, 491 (1951). Moreover, as this Court has 
itself recognized, “substantial evidence”, and not the 
Board’s “discretion”, is the standard of review when 
the judicial inquiry is concerned with factual issues 
related to misrepresentation questions raised initially 
in a representation proceeding underlying the Board’s 
unfair labor practice findings. In the cited Presto 
case—which, like this case, presented misrepresenta- 
tion issues raised in an attack on an underlying elec- 
tion—Judge Tamm, by way of dicta, spoke of the 
Board’s discretion with respect to the regulation and 
supervision of elections (135 U.S. App. D.C. at 199), 
but the Court’s holding was squarely based on “sub- 
stantial evidence” (135 U.S. App. D.C. at 200): 


: Section 10(e) of the Act provides in pertinent part: “The 
Roard shall have power to petition any court of appeals of 
the United States . . . for the enforcement of [a Board] 
order .... The findings of the Board with respect to ques- 
tions of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive. .. .” 


3 


In applying the reasoning of Hollywood Ce- 
ramics in conjunction with the aforementioned 
criteria approved by this court in Steelworkers 
to the objections raised by the Company, we find 
ample evidence in the administrative record to 
support [the Board’s] conclusions that the ob- 
jectionable handbills were either campaign 
“hawking” distributed with adequate time for 
reply or were of such a nature as to enable the 
employees to fairly appraise their content. In 
any event we find that the Board acted fairly 
and with substantial support in the record in its 
conclusions that none of the alleged improper 
solicitations might reasonably have been expected 
to, nor, in fact did, have a significant impact on 
the outcome of the election. [Emphasis added. ] 


Similarly, in Mar Salle, where one of the company’s 
objections to an election raised a misrepresentation 
issue, the opinion, also by Judge Tamm, again men- 
tioned the Board’s discretion with respect to the 
“election machinery” (138 U.S. App. D.C. at 139), 
but the Court’s holding was thus stated (138 US. 
App. D.C. at 140): “. . . we find substantial evidence 
in the record to indicate that the Board properly ap- 
plied the criteria it had established for itself in that 
the actions complained of could not reasonably have 
been expected to have a significant impact on the 
outcome of the election [emphasis added].” 


That “substantial evidence” is the proper judicial 
test in the circumstances here presented, has been 
recognized by other Circuits. In Celanese Corpora- 
tion of America v. N.L.R.B., 279 F.2d 204 (7th Cir. 
1960), remanded per curiam, 365 U.S. 297, enforce- 
ment denied, 291 F.2d 224, cert. denied, 368 U.S. 
925, the Seventh Circuit thus stated with respect to 
the scope of judicial review of orders of the Board 
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respecting the validity of representation elections 
(291 F.2d at 225): 


There is no conflict or contradiction between 
the substantial evidence rule determinative of 
the scope of review and the principle whereunder 
the Board is entrusted with wide discretion in 
establishing the procedures and safeguards nec- 
essary to insure the fair and free choice of bar- 
gaining representatives as enunciated in Na- 
tional Labor Relations Board v. A. J. Tower Co., 
1946, 329 U.S. 324, 330, 67 S. Ct. 324, 91 2 Ed. 
322. These rules do not conflict because they 
affect differing spheres of activity. The Board’s 
wide discretion lies in the initial promulgation 
of rules and regulations, while the court exer- 
cises its duties in reviewing decisions involving 
application of the Board’s rules. Judicial review 
in these cases is not concerned with the wisdom 
of the Board’s policy but must determine wheth- 


er the record as a whole supports the findings 
and conclusions respecting compliance with the 
policies, rules, and regulations promulgated by 
the Board. 


In N.L.R.B. v. Bata Shoe Company, 377 F.2d 821 
(4th Cir. 1967), cert. denied, 389 U.S. 917, the 
Fourth Circuit quoted the foregoing statement from 
Celanese (377 F.2d at 827-8), and held that the 
Board’s conclusion that a leaflet did not contain a 
material misrepresentation of fact and thus did not 
interface with employee free choice was “not sup- 
ported by substantial evidence.” 377 F.2d at 8322 


2In Bata Shoe, the Board sought certiorari on the ground 
that “the court of appeals applied the wrong standard of 
review,” stating in its petition that the court of appeals had 
“failed to recognize the Board’s wide discretion and the 
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See also Collins & Aikman Corporation v. N.L.R.B., 
383 F.2d 722, 728 (4th Cir. 1967); N.L.R.B. v. 
Trancoa Chemical Corporation, 303 F.2d 456, 461 
(1st Cir. 1962); N.L.R.B. v. Houston Chronicle Pub- 
lishing Company, 300 F.2d 273, 277-278 (5th Cir. 
1962); Cross Company v. N.L.R.B., 286 F.2d 779, 
802-803 (6th Cir. 1961), rehearing denied, 288 F.2d 
188. 


II. Substantial Evidence Does Not Support The Board’s 
Findings That Female Employees Had In The Past 
Performed Jobs Filled By Recent Male Hires. 


A. The Floor Inspector Job: In the brief the Com- 
pany filed previously, we referred to the evidence 
showing that Mrs. Juanita Powers had not in fact 
worked as a floor inspector (Co. Br. pp. 29-30). We 
thus pointed out, inter alia, that the supervisor of 
floor inspection, Whitenack, had testified without con- 
tradiction that Mrs. Powers had never worked as 
a floor inspector; that in 1960, Mrs. Powers had 
worked under his supervision, but not as a floor in- 
spector; and that the work performed by Mrs. Powers 
in 1960 when she was under Whitenack’s supervision, 
was her normal “final inspection” work (Co. Br., p. 
30, n. 15). 


In its brief (Bd. Brief, p. 8, n. 7), the Board, re- 
ferring to testimony reproduced in the Appendix at 
pp. 86, 90-91, 144-147, 152-153, and 410, asserts that 
Mrs. Powers had, as the Board found, been assigned 
in 1960 to inspect unfinished blades—admittedly, a 
floor inspector job task. We state flatly, however, that 


narrow scope of review.” Bd. Cert. Pet.. pp. 11, 12-13, in 
National Labor Relations Board Vv. Bata Shoe Co., Inc., et al., 
No. 456, U.S. Sup. Ct., Oct. Term. 1967. 
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the Appendix references cited by the Board simply 
do not support either the Board’s finding or its pres- 
ent assertion: and we respectfully ask the Court to 
check such Appendix references. 


The Board also states in its brief (Bd. Brief, p. 8, 
n. 7) that Mrs. Powers was classified as an “oper- 
ator inspector.” The undisputed fact is that Mrs. 
Powers was classified as a “female operator-inspec- 
tor.” and her classification as such remained un- 
changed during the period in 1960 when she tempo- 
rarily worked under Supervisor Whitenack’s direction 
(A. 91, 149; Pet. Exh. 1°). 


To support the Board’s finding that Mrs. Powers 
worked as a floor inspector, the Board’s brief also 
relies (Bd. Br. p. 8, 2. 7) on the statement in the 
affidavit of Personnel Manager Converse that “Since 
Mrs. Powers was transferred to final inspection on 
9/2/60 from flocr inspection, there have been no fe- 
males in floor inspection.” Converse’s statement, how- 
ever, must be read in its proper context—the context, 
established by the testimony of both Converse and 
Supervisor Whitenack (A. 90-91, 148, 150-151) — 
that Mrs. Powers was “physically moved from one 
department to another,” but that her work at all 
times remained that of a “final,” and not a “floor” 
inspector. 

B. The Vapor Blast Jobs: The Board found “that 
there was enough evidence that new male hires per- 
formed the automatic vapor blast . . . jobs formerly 
done, in part, by female employees to relieve the 


2 Petitioner’s Exhibit 1, a Company record introduced in 
evidence in the representation proceeding, was not reproduced 
in the Appendix filed in the Court. Copies of the Exhibit 
have been lodged with the Clerk for the Court’s use. 
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[Union] of the allegation of substantial misrepresen- 
tation” (A. 484, n. 4). In the Company’s earlier 
brief, we referred to the record evidence showing 
that both males and females had in the past operated 
automatic vapor blast machines; that the employment 
of females on the automatic vapor blast machines 
had been reduced in recent months because of pro- 
duction requirements; and that no males had been 
recently hired to perform the automatic vapor blast 
jobs (Co. Br., pp. 30-31). 


The Board’s brief echoes the Board, stating the 
Board had found that male employees “‘were recently 
hired” to perform jobs in the automatic vapor blast 
operation, jobs which had been at least in part for- 
merly performed by female employees (Bd. Br. 8). 
Purporting to support the Board’s finding in this re- 
spect, the brief refers to the evidence showing that 
women had previously been used to operate the auto- 
matic machines in the vapor blast operation, but that 
at the present time women were being used “very 
little’ on these machines (Bd. Br. p. 8, n. 7). Ad- 
mittedly, as our earlier brief stated, the evidence does 
indeed show that the employment of women on the 
automatic machines had been reduced in recent 
months. But certainly this fact does not support the 
Board’s finding that “new male hires” were presently 
working on the automatic vapor blast machines. In- 
deed, there is no record evidence whatever to support 
the latter finding, and none %s cited. in the Board’s 
brief. We again respectfully ask the Court to check 
the Board’s Appendix references (A. 399, 85-87, 408- 
410, 90-91, 143-147, 152-153. 61-62, 129-132) which 
purportedly—but do not—refer to evidence support- 
ing the Board’s finding. 
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Thus, clearly contrary to the Board’s finding, the 
evidence with respect to the automatic vapor blast 
jobs does not relieve the Union of a substantial mis- 
representation. 


C. The Belt Packing Jobs: The Board found that 
“new male hires” were performing belt packing jobs 
previously performed by women (A. 484, n. 4). The 
Board’s brief likewise states that men had been “re- 
cently hired” to perform belt packing jobs (Bd. Br. 
8). To support this assertion, the Board’s brief cites 
the same Appendix references that are cited in the 
brief to support the similar assertion that men had 
been recently hired on the automatic vapor blast jobs 
(Ba. Br. 8). But, again, the cited Appendix refer- 
ences are misleading, there being no evidence, either 
in the record or reproduced in the Appendix, to sup- 
port the Board’s finding that men were recently hired 
to perform belt packing jobs. 


Respectfully submitted, 
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